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THOMPSON, P r e s i d i n g Judge. 

Casey E. Lewis appeals from a summary judgment e n t e r e d by 

the M o b i l e C i r c u i t C ourt i n f a v o r o f Alabama Power Company 

("APCo") on c l a i m s of n e g l i g e n c e and wantonness a r i s i n g out of 

an a c c i d e n t Lewis s u f f e r e d w h i l e w o r k i n g a t an APCo p l a n t . 
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For the reasons s t a t e d h e r e i n , we r e v e r s e t h a t judgment and 

remand the cause f o r f u r t h e r p r o c e e d i n g s . 

The e v i d e n c e s u b m i t t e d i n s u p p o r t of and i n o p p o s i t i o n t o 

APCo's summary-judgment motion, c o n s i d e r e d i n the l i g h t most 

f a v o r a b l e t o Lewis, see N a t i o n w i d e Prop. & Cas. I n s . Co. v.  

DPF A r c h i t e c t s , P.C., 792 So. 2d 369, 372 ( A l a . 2000), r e v e a l s 

the f o l l o w i n g p e r t i n e n t f a c t s . Lewis i s a b o i l e r m a k e r . At 

the time of h i s i n j u r i e s made the b a s i s of the p r e s e n t a c t i o n , 

he was employed by F l u o r Maintenance S e r v i c e s , I n c . ( " F l u o r " ) , 

a t APCo's B a r r y Steam P l a n t i n M o b i l e County ("the p l a n t " ) . 

A l t h o u g h he was employed by F l u o r , Lewis was w o r k i n g a t 

the p l a n t p u r s u a n t t o a c o n t r a c t ("the l a b o r b r o k e r 

agreement") between F l u o r and Southern Company S e r v i c e s , I n c . 

("SCS"). A l t h o u g h i t i s a s e p a r a t e e n t i t y from APCo, SCS was 

p e r f o r m i n g c o n s t r u c t i o n s e r v i c e s f o r APCo a t the p l a n t . 1 

1An a f f i d a v i t s u b m i t t e d by APCo i n s u p p o r t of i t s summary-
judgment motion d e s c r i b e d SCS as f o l l o w s : 

" [ S C S ] i s a ' c e n t r a l i z e d s e r v i c e company' of The 
Southern Company ... t h a t p r o v i d e s a v a r i e t y of 
s e r v i c e s t o o t h e r Southern Company s u b s i d i a r i e s , 
i n c l u d i n g [ APCo], a t c o s t and upon r e q u e s t . Such 
s e r v i c e s i n c l u d e a c c o u n t i n g , e n g i n e e r i n g , m a r k e t i n g , 
d a t a p r o c e s s i n g , c o n t r a c t a d m i n i s t r a t i o n , human 
r e s o u r c e s , i n s u r a n c e and o t h e r s e r v i c e s w i t h r e s p e c t 
t o t h e i r b u s i n e s s and o p e r a t i o n s . In so d o i n g , SCS 
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Pursuant t o the l a b o r b r o k e r agreement, F l u o r was t o p r o v i d e 

t o SCS temporary c r a f t l a b o r , foremen, and a d d i t i o n a l 

p e r s o n n e l f o r the performance of c o n s t r u c t i o n s e r v i c e s a t the 

p l a n t , f o r which SCS was t o pay F l u o r on a p e r - p e r s o n , h o u r l y 

r a t e . The l a b o r b r o k e r agreement p r o v i d e d t h a t " [ a ] l l work 

and a c t i v i t i e s of the c r a f t l a b o r , foremen and s u p e r v i s o r s and 

o t h e r p e r s o n n e l of [ F l u o r ] a t the P r o j e c t s h a l l be c o o r d i n a t e d 

and s c h e d u l e d by [ S C S ] and s h a l l be performed under the d i r e c t 

s u p e r v i s i o n and c o n t r o l of [ S C S ] . " The l a b o r b r o k e r agreement 

r e q u i r e d F l u o r t o p r o c u r e w o r k e r s ' compensation i n s u r a n c e f o r 

i t s employees a t i t s expense, but the agreement a l s o p r o v i d e d 

t h a t the c o s t of t h a t i n s u r a n c e would be i n c l u d e d i n the r a t e 

SCS p a i d t o F l u o r f o r the p r o v i s i o n of l a b o r . A l t h o u g h the 

l a b o r b r o k e r agreement r e c i t e d t h a t i t was e n t e r e d i n t o 

between F l u o r and SCS, SCS p u r p o r t e d t o execute the agreement 

as an agent f o r APCo. 

Lewis began w o r k i n g a t the p l a n t i n November 2007. A t 

the o u t s e t of h i s work a t the p l a n t , he s i g n e d a document 

always a c t s as agent f o r the c l i e n t c o r p o r a t e 
a f f i l i a t e , which i n t h i s case was [APCo]. With 
r e g a r d t o [APCo]'s B a r r y Steam P l a n t i n Bucks, 
Alabama, the scope of t h i s r e l a t i o n s h i p i n c l u d e d 
c o n s t r u c t i o n s e r v i c e s f o r [ A P C o ] . " 
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t i t l e d " P r o j e c t S e c u r i t y R u l e s f o r Labor B r o k e r Employees" 

("the p r o j e c t - r u l e s document"). That document s t a t e d , among 

o t h e r t h i n g s : 

" I have r e c e i v e d and r e a d a copy of the Southern 
Company S e r v i c e s P r o j e c t S e c u r i t y R u l e s f o r Labor 
B r o k e r Employees, and I u n d e r s t a n d t h a t a v i o l a t i o n 
of t h e s e r u l e s may be f o l l o w e d by d i s c i p l i n a r y 
a c t i o n or d i s m i s s a l by my employer ( F l u o r ) . I 
f u r t h e r u n d e r s t a n d t h a t v i o l a t o r s of these r u l e s may 
be removed from the p r o j e c t and/or p r o p e r t y and 
Southern Company S e r v i c e s may r e f u s e t o readmit them 
f o r extended p e r i o d s of time . 

" I f u r t h e r u n d e r s t a n d and acknowledge t h a t w h i l e 
my wages, hours, and o t h e r terms and c o n d i t i o n s of 
employment are s e t by my g e n e r a l employer, F l u o r , 
and my u n i o n , i f any, t h a t my g e n e r a l employer 
s e r v e s o n l y as a l a b o r b r o k e r f o r Southern Company 
S e r v i c e s a t t h i s p r o j e c t and t h a t my work w i l l be 
s u b j e c t t o the d i r e c t i o n , c o n t r o l , and the 
s u p e r v i s i o n of bo t h Southern Company S e r v i c e s and my 
g e n e r a l employer w h i l e w o r k i n g on t h i s p r o j e c t . I 
f u l l y u n d e r s t a n d t h i s and hereby g i v e my e x p r e s s 
consent t o t h i s w o r k i n g r e l a t i o n s h i p w h i l e I am 
employed a t t h i s p r o j e c t . " 

Lewis s i g n e d t h i s document on November 13, 2007. 

In h i s d e p o s i t i o n , Lewis s t a t e d t h a t a F l u o r employee 

conducted h i s o r i e n t a t i o n f o r the p r o j e c t and t h a t h i s foreman 

a t the p r o j e c t was a l s o a F l u o r employee. He s t a t e d t h a t he 

worked the n i g h t s h i f t and t h a t , a t the b e g i n n i n g of each of 

h i s s h i f t s , h i s foreman conducted a s a f e t y meeting and gave 

Lewis h i s work i n s t r u c t i o n s f o r the n i g h t . R e g a r d i n g the 
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inv o l v e m e n t o f SCS or APCo i n the work t h a t was b e i n g 

p e r f o r m e d , Lewis t e s t i f i e d as f o l l o w s : 

"Q. [By c o u n s e l f o r APCo:] Now d i d you see the 
Southern Company S e r v i c e s , Alabama Power Company 
peopl e t h e r e on t h a t n i g h t s h i f t ? 

"A. W e n d e l l , t h i n k what they c a l l e d the 
c o o r d i n a t o r , he was up t h e r e t a l k i n g w i t h Lou Lou 
and d i f f e r e n t foremen and s t u f f . 

"Q. We n d e l l ? 

"A. I b e l i e v e t h a t was h i s name. 

"Q. Wendell. D i d he have one of those w h i t e h a r d 
h a t s on? 

"A. Y e s , s i r . 

"Q. With the Power Company l o g o on i t ? 

"A. Y e s , s i r . 

"Q. And he was t a l k i n g t o who now? 

"A. The foremen, Lou L o u , the c o o r d i n a t o r . 

"Q. And what about Mr. Stokes [, a F l u o r e m p l o y e e ] , 
was he i n on some of these c o n f e r e n c e s or meetings? 

"A. I don't know i f they were meetings. 

"Q. J u s t t a l k i n g about what's g o i n g t o be done? 

"A. I guess t h a t ' s what they t a l k e d about. I 
r e a l l y don't know. 
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"Q. G e n e r a l l y when you would see them t a l k i n g 
t o g e t h e r , would you r i g h t a f t e r t h a t g e t your work 
i n s t r u c t i o n s f o r t h a t s h i f t ? 

"A. No." 

The f o l l o w i n g exchange a l s o o c c u r r e d d u r i n g L e w i s ' s 

d e p o s i t i o n : 

"Q. [By c o u n s e l f o r APCo:] D i d you see -- now you 
know what Southern Company S e r v i c e s i s , you know who 
t h a t i s ? 

"A. Alabama Power. 

"Q. Southern Company S e r v i c e s and Alabama Power 
mean one [and] the same t h i n g t o you? 

"A. To me they a r e , yes." 

On January 31, 2008, Lewis was i n j u r e d w h i l e w o r k i n g a t 

the p l a n t . He was d e t a c h i n g a l a r g e s t e e l p l a t e from some 

ductwork. The s t e e l p l a t e was a t t a c h e d t o two " a i r t u g g e r s " 

t h a t , when a c t i v a t e d , would l i f t or lower the s t e e l p l a t e 

depending on which of two handles was p u l l e d . A f t e r Lewis cut 

the p l a t e from the ductwork, he attempted t o l i f t the p l a t e 

w i t h the a i r t u g g e r s . When the p l a t e d i d not move, he stepped 

onto the s t e e l p l a t e t o determine why the p l a t e was not 

d e t a c h i n g from the ductwork. While he was s t a n d i n g on the 

p l a t e , i t became d i s l o d g e d and he and the p l a t e were p r o p e l l e d 

i n t o the a i r , c a u s i n g i n j u r i e s t o Lewis, i n c l u d i n g f r a c t u r e s 
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i n h i s s c a p u l a and h i s forearm and burns and c u t s on h i s back. 

Lewis r e c e i v e d m e d i c a l t r e a t m e n t f o r h i s i n j u r i e s . He d i d not 

r e t u r n t o work a t the p l a n t . 

On March 6, 2008, Lewis f i l e d an a c t i o n a g a i n s t F l u o r , 2 

T o o l - S m i t h Company, I n c . ( " T o o l - S m i t h " ) , and The Southern 

Company. I n h i s c o m p l a i n t , he a l l e g e d t h a t he had been 

i n j u r e d d u r i n g the c o u r s e of h i s employment w i t h F l u o r . He 

a s s e r t e d t h a t the a i r t u g g e r he was u s i n g a t the time he was 

i n j u r e d had become s t u c k i n the "on" p o s i t i o n , c a u s i n g the 

s t e e l p l a t e t o be p r o p e l l e d upward and c a u s i n g h i s i n j u r i e s . 

Lewis a l l e g e d t h a t the a i r tugger had been owned, p r o v i d e d , 

r e p a i r e d , or m a i n t a i n e d by T o o l - S m i t h and The Southern 

Company. He sought b e n e f i t s p u r s u a n t t o the Alabama W o r k e r s ' 

Compensation A c t , § 25-5-1 e t seq., A l a . Code 1975 ("the 

A c t " ) , a g a i n s t F l u o r . He sought an award of damages a g a i n s t 

T o o l - S m i t h and The Southern Company f o r what he a l l e g e d was 

t h e i r n e g l i g e n c e and wantonness i n f a i l i n g t o m a i n t a i n the a i r 

t u g g e r i n a s a f e c o n d i t i o n by f a i l i n g t o i n s t a l l , m a i n t a i n , or 

2 L e w i s o r i g i n a l l y named F l u o r as " F l u o r D a n i e l S e r v i c e s 
C o r p o r a t i o n . " He l a t e r amended the name of F l u o r t o " F l u o r 
Maintenance S e r v i c e s , I n c . " 
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r e p a i r the s w i t c h or o t h e r d e v i c e t h a t o p e r a t e d the a i r 

tu g g e r . 

By s t i p u l a t i o n , The Southern Company was d i s m i s s e d from 

the a c t i o n . S u b s e q u e n t l y , i n an amended c o m p l a i n t , Lewis 

named APCo as a defendant, s t a t i n g the same a l l e g a t i o n s 

a g a i n s t APCo as he had a g a i n s t The So u t h e r n Company. Lewis 

reached a s e t t l e m e n t w i t h F l u o r as t o h i s w o r k e r s ' 

compensation c l a i m s , and, on May 5, 2009, the t r i a l c o u r t 

e n t e r e d an o r d e r a p p r o v i n g t h a t s e t t l e m e n t . 

On September 17, 2010, APCo f i l e d a motion f o r a summary 

judgment. APCo argued t h a t i t was a " s p e c i a l employer" of 

Lewis and, as a r e s u l t , t h a t L e w i s ' s e x c l u s i v e remedy a g a i n s t 

i t was f o r b e n e f i t s under the A c t . See Rhodes v. Alabama  

Power Co., 599 So. 2d 27, 28 ( A l a . 1992) ("The ' e x c l u s i v e 

remedy' p r o v i s i o n of the Alabama Workmen's Compensation A c t 

has been extended t o i n c l u d e ' s p e c i a l employers,' d e s c r i b e d as 

' i n d i v i d u a l s or b u s i n e s s e s who, f o r p r a c t i c a l purposes, may be 

c o n s i d e r e d p r i m a r y or co-employers of the i n j u r e d employee.'" 

( q u o t i n g Tweedy v. Tennessee V a l l e y Auth., 882 F.2d 477, 479 

(11th C i r . 1 9 8 9 ) ) ) . 
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APCo s u b m i t t e d w i t h i t s summary-judgment motion the 

a f f i d a v i t of an SCS employee who s e r v e d as a c o n s t r u c t i o n 

manager a t the p l a n t . I n h i s a f f i d a v i t , the SCS manager 

s t a t e d t h a t , w h i l e p e r f o r m i n g c o n s t r u c t i o n s e r v i c e s a t the 

p l a n t , SCS a c t e d as APCo's a g e n t ; t h a t SCS "passes through i t s 

c o s t s of p e r f o r m i n g i t s agency f u n c t i o n s t o APCo"; and t h a t 

"APCo i s r e s p o n s i b l e f o r any l i a b i l i t i e s SCS i n c u r s i n the 

performance of i t s agency o b l i g a t i o n s . " The manager f u r t h e r 

s t a t e d , i n p e r t i n e n t p a r t : 

"4. W h i l e SCS was the named p a r t y (as APCo's 
agent) and a d m i n i s t r a t e d the Labor B r o k e r Agreement, 
the Agreement was c a r r i e d out and e n f o r c e d by 
7\ Dr< ^ APCo 

"5. I n c a r r y i n g out and e n f o r c i n g the Labor 
B r o k e r Agreement, APCo a r r a n g e d f o r worker's 
compensation i n s u r a n c e coverage f o r the F l u o r 
p e r s o n n e l by r e q u i r i n g F l u o r t o p r o c u r e and m a i n t a i n 
t h a t i n s u r a n c e . APCo p a i d f o r the c o s t of t h a t 
i n s u r a n c e by i n c l u d i n g t h a t c o s t i n the r a t e p a i d t o 
F l u o r f o r i t s p e r s o n n e l 

"6. APCo p a i d a weekly sum t o F l u o r f o r the 
f u r n i s h i n g of the p e r s o n n e l APCo a l s o kept up 
w i t h the hours of the F l u o r p e r s o n n e l and a r r a n g e d 
f o r and r e i m b u r s e d F l u o r f o r the paychecks i s s u e d t o 
those employees. 

"7. Under the Labor B r o k e r Agreement, APCo had 
the r i g h t t o c o n t r o l and t o s u p e r v i s e the d e t a i l s of 
the work performed by the F l u o r p e r s o n n e l . I n 
a d d i t i o n , APCo had the r i g h t t o deny F l u o r p e r s o n n e l 
r e a d m i s s i o n t o the work a t B a r r y Steam P l a n t " 
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Lewis f i l e d a response i n which he d i s p u t e d APCo's 

c h a r a c t e r i z a t i o n of i t s e l f as h i s s p e c i a l employer as w e l l as 

i t s a s s e r t i o n of immunity t o t o r t l i a b i l i t y a r i s i n g from t h a t 

c h a r a c t e r i z a t i o n . Among o t h e r t h i n g s , Lewis argued t h a t SCS, 

not APCo, was the e n t i t y w i t h which F l u o r had c o n t r a c t e d t o 

p r o v i d e l a b o r ; t h a t the l a b o r b r o k e r agreement i n d i c a t e d t h a t 

SCS, not APCo, would e x e r c i s e c o n t r o l over the work t o be 

performed by F l u o r p e r s o n n e l ; t h a t the p r o j e c t - r u l e s document 

p r o v i d e d f o r c o n t r o l and s u p e r v i s i o n by SCS, not by APCo; and 

t h a t Lewis had t e s t i f i e d t h a t he took h i s work i n s t r u c t i o n s 

from o t h e r F l u o r p e r s o n n e l , not from APCo or SCS employees. 

Thus, he argued, t h e r e e x i s t e d , a t the v e r y l e a s t , a q u e s t i o n 

of f a c t as t o whether Lewis had a c c e p t e d APCo as h i s s p e c i a l 

employer, and, he a s s e r t e d , as a r e s u l t APCo was not e n t i t l e d 

t o a summary judgment. 

On December 10, 2010, the t r i a l c o u r t g r a n t e d APCo's 

motion and e n t e r e d a summary judgment i n i t s f a v o r . 

S u bsequently, the t r i a l c o u r t d e n i e d a summary-judgment motion 

t h a t T o o l - S m i t h had f i l e d , and i t e n t e r e d an o r d e r making i t s 

summary judgment i n f a v o r of APCo a f i n a l judgment p u r s u a n t t o 

Rule 5 4 ( b ) , A l a . R. C i v . P. Lewis f i l e d an a p p e a l t o our 
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supreme c o u r t , which t r a n s f e r r e d the a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

In Gaut v. Medrano, 630 So. 2d 362 ( A l a . 1993), our 

supreme c o u r t s e t f o r t h the l e g a l p r i n c i p l e s , as w e l l as the 

a p p r o p r i a t e s t a n d a r d of r e v i e w , r e l a t i v e t o the e n t r y of a 

summary judgment based on the s p e c i a l - e m p l o y e r d o c t r i n e : 

"Alabama Code 1975, § 25-5-53, p r o v i d e s t h a t an 
a c t i o n brought under the Workers' Compensation A c t 
i s the e x c l u s i v e remedy f o r an employee's i n j u r i e s 
s u s t a i n e d i n the course of h i s employment. Rhodes  
v. Alabama Power Co., 599 So. 2d 27 ( A l a . 1992). 
The e x c l u s i v i t y bar i s an a f f i r m a t i v e d e fense. Rule 
8 ( c ) , A l a . R. C i v . P. T h e r e f o r e , on a motion f o r 
summary judgment, the defendants have the burden of 
e s t a b l i s h i n g a prima f a c i e showing as t o each 
element of the defense of e x c l u s i v i t y ; i f the 
defendants are a b l e t o c a r r y t h i s burden, then the 
p l a i n t i f f must p r e s e n t s u b s t a n t i a l e v i d e n c e t o 
overcome t h i s p rima f a c i e case. A [ l a ] . R. C i v . P. 
56; A l a . Code 1975, § 12-21-12. S u b s t a n t i a l 
e v i d e n c e has been d e f i n e d as 'evidence of such 
weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the 
e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r 
the e x i s t e n c e of the f a c t sought t o be proved.' 
West v. Founders L i f e Assurance Co. of F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1989). A l s o , i n r e v i e w i n g a 
summary judgment, we must r e s o l v e a l l r e a s o n a b l e 
doubts i n f a v o r of the nonmovant. Hanners v.  
B a l f o u r G u t h r i e , I n c . , 564 So. 2d 412 ( A l a . 1990). 

"The e x c l u s i v e remedy p r o v i s i o n extends t o 
' s p e c i a l employers,' which have been d e s c r i b e d as 
' i n d i v i d u a l s or b u s i n e s s e s who, f o r p r a c t i c a l 
p urposes, may be c o n s i d e r e d p r i m a r y or co-employers 
of the i n j u r e d employee.' Rhodes, s u p r a , a t 28 
( q u o t i n g Tweedy v. Tennessee V a l l e y A u t h o r i t y , 882 
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F.2d 477, 479 (11th C i r . 1989)). In T e r r y v. Read  
S t e e l P r o d u c t s , 430 So. 2d 862 ( A l a . 1983), t h i s 
C o urt adopted a t h r e e - p r o n g e d t e s t f o r d e t e r m i n i n g 
when an employee of a g e n e r a l employer can become 
the employee of a ' s p e c i a l employer' f o r purposes of 
workers' c o m p e n s a t i o n : 

"'"When a g e n e r a l employer l e n d s an 
employee t o a s p e c i a l employer, the s p e c i a l 
employer becomes l i a b l e f o r workmens' 
compensation [ a n d thus immune from 
l i a b i l i t y f o r t o r t a c t i o n s brought by the 
s p e c i a l employee] o n l y i f 

"'"(a) the employee has made 
a c o n t r a c t of h i r e , e x p r e s s or 
i m p l i e d , w i t h the s p e c i a l 
employer; 

"'"(b) the work b e i n g done 
i s e s s e n t i a l l y t h a t of the 
s p e c i a l employer; and 

"' " ( c ) the s p e c i a l employer 
has the r i g h t t o c o n t r o l the 
d e t a i l s of the work. 

"'"When a l l t h r e e of the 
above c o n d i t i o n s are s a t i s f i e d i n 
r e l a t i o n t o bot h employers, b o t h 
employers are l i a b l e f o r 
workmens' compensation."' 

"430 So. 2d a t 865 ( q u o t i n g 1C A. L a r s o n , The Law of  
Workmen's Compensation, § 48 (1980)). The 
requirement of a c o n t r a c t of h i r e comports d i r e c t l y 
w i t h our Workers' Compensation A c t , which d e f i n e s an 
'employee' as a 'person i n the s e r v i c e of another 
under any c o n t r a c t of h i r e , e x p r e s s or i m p l i e d , o r a l 
or w r i t t e n . ' A l a . Code 1975, § 25-5-1(5)." 

630 So. 2d a t 364 ( f o o t n o t e o m i t t e d ) . 
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Lewis contends t h a t t h e r e i s a q u e s t i o n of f a c t w i t h 

r e g a r d t o the f i r s t element of the s p e c i a l - e m p l o y e r d o c t r i n e , 

i . e . , whether he e n t e r e d i n t o a c o n t r a c t of employment, 

e x p r e s s e d or i m p l i e d , w i t h APCo. He argues, among o t h e r 

t h i n g s , t h a t he never c o n s e n t e d t o e n t e r i n t o a c o n t r a c t of 

employment w i t h APCo, e i t h e r e x p r e s s l y or i m p l i e d l y , and t h a t 

the e v i d e n c e demonstrates, a t most, t h a t he had e n t e r e d i n t o 

a c o n t r a c t of employment w i t h SCS, a company t h a t i s s e p a r a t e 

and d i s t i n c t from APCo. 

In Gaut, our supreme c o u r t s t a t e d t h a t whether a worker 

has e n t e r e d i n t o an e x p r e s s e d or i m p l i e d c o n t r a c t of 

employment w i t h a p u r p o r t e d s p e c i a l employer 

" i s an i m p o r t a n t d e t e r m i n a t i o n , f o r when a person 
e n t e r s i n t o an employer-employee r e l a t i o n s h i p w i t h 
a p a r t y , t h a t p e r s o n g i v e s up v a l u a b l e r i g h t s , 
i n c l u d i n g the common law r i g h t t o b r i n g an a c t i o n 
a g a i n s t the p a r t y f o r any i n j u r y he might s u f f e r 
w h i l e a c t i n g i n the scope of h i s employment. 
P r o f e s s o r L a r s o n makes t h i s p o i n t i n h i s t r e a t i s e : 

" ' A lthough the l e n t - s e r v a n t d o c t r i n e 
i s a f a m i l i a r one a t common law, and has 
produced some of the most v e n e r a b l e and 
most i n t r i c a t e cases i n the law of master 
and s e r v a n t , i t i s n e c e s s a r y t o s t r e s s once 
more t h a t the workmen's compensation 
lent-employee problem i s d i f f e r e n t i n one 
s i g n i f i c a n t r e s p e c t : There can be no 
compensation l i a b i l i t y i n the absence of a 
c o n t r a c t of h i r e between the employee and 
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the b o r r o w i n g employer. For v i c a r i o u s 
l i a b i l i t y p urposes, the s p o t l i g h t was 
e n t i r e l y on the two employers and what th e y 
agreed, how t h e y d i v i d e d c o n t r o l , how t h e y 
s h a r e d payment, and whose work, as between 
themselves, was b e i n g done. No one p a i d 
much a t t e n t i o n t o the employee or c a r e d 
whether he had consented t o the t r a n s f e r of 
h i s a l l e g i a n c e , s i n c e , a f t e r a l l , h i s 
r i g h t s were not u s u a l l y as a p r a c t i c a l 
m a t t e r i n v o l v e d i n the s u i t . In 
compensation law, the s p o t l i g h t must now be 
t u r n e d upon the employee, f o r the f i r s t 
q u e s t i o n of a l l i s : D i d he make a c o n t r a c t 
of h i r e w i t h the s p e c i a l employer? I f t h i s 
q u e s t i o n cannot be answered "yes," the 
i n v e s t i g a t i o n i s c l o s e d , and t h e r e i s no 
need t o go on i n t o t e s t s of r e l a t i v e 
c o n t r o l and the l i k e . 

" ' T h i s must n e c e s s a r i l y be so, s i n c e 
the employee l o s e s c e r t a i n r i g h t s a l o n g 
w i t h those he g a i n s when he s t r i k e s up a 
new employment r e l a t i o n . Most i m p o r t a n t of 
a l l , he l o s e s the r i g h t t o sue the s p e c i a l 
employer a t common law f o r n e g l i g e n c e ; and 
when the q u e s t i o n has been p r e s e n t e d i n  
t h i s form, the c o u r t s have u s u a l l y been  
v i g i l a n t i n i n s i s t i n g upon a showing of a  
d e l i b e r a t e and i n f o r m e d consent by the  
employee b e f o r e employment r e l a t i o n w i l l be  
h e l d a bar t o common-law s u i t . ' 

"[1C A.] L a r s o n , [The Law of Workmen's Compensation] 
§§ 48.11 and 48.12 [ ( 1 9 8 0 ) ] . " 

Gaut, 630 So. 2d a t 365 (emphasis added). 

In the p r e s e n t case, we conclude t h a t APCo f a i l e d t o 

p r e s e n t s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g t h a t Lewis e n t e r e d 
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i n t o an e x p r e s s c o n t r a c t of h i r e w i t h i t . The o n l y document 

Lewis s i g n e d c o n s e n t i n g t o c o n t r o l by any e n t i t y o t h e r than 

h i s employer, F l u o r , was the p r o j e c t - r u l e s document. As 

p r e v i o u s l y noted, t h a t document p r o v i d e d t h a t Lewis consented 

t h a t the work he d i d on the p r o j e c t a t the p l a n t would "be 

s u b j e c t t o the d i r e c t i o n , c o n t r o l , and the s u p e r v i s i o n o f " SCS 

and F l u o r . APCo i s mentioned i n t h a t document o n l y once, i n 

a s e c t i o n p r o v i d i n g t h a t the p o s s e s s i o n of c e l l u l a r t e l e p h o n e s 

and cameras was p r o h i b i t e d w i t h o u t the p e r m i s s i o n of APCo's 

a u t h o r i z e d r e p r e s e n t a t i v e . 

APCo argues t h a t the p r o j e c t - r u l e s document c o n s t i t u t e s 

an e x p r e s s c o n t r a c t of h i r e between Lewis and APCo because SCS 

a c t e d as i t s agent on the p r o j e c t and because Lewis c o n s i d e r e d 

APCo and SCS t o be the same e n t i t y . However, a l t h o u g h i t may 

v e r y w e l l be t h a t SCS a c t e d as APCo's agent when p e r f o r m i n g 

c o n s t r u c t i o n s e r v i c e s f o r APCo a t the p l a n t , the r e l e v a n t 

q u e s t i o n i n the p r e s e n t case i s whether t h e r e was d e l i b e r a t e 

and i n f o r m e d consent on the p a r t of Lewis t o e n t e r i n t o a 

c o n t r a c t of employment w i t h APCo. Without a showing t h a t 

Lewis knew SCS was a c t i n g on b e h a l f of APCo as i t s agent and 

t h a t Lewis knew t h a t , by s i g n i n g the p r o j e c t - r u l e s document, 
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he was e n t e r i n g i n t o a c o n t r a c t of employment w i t h APCo r a t h e r 

than SCS, i t cannot be s a i d t h a t Lewis d e l i b e r a t e l y consented 

t o an employment r e l a t i o n s h i p w i t h APCo. 

Lewis's d e p o s i t i o n t e s t i m o n y i n d i c a t i n g t h a t he thought 

SCS and APCo were the same e n t i t y i s not d i s p o s i t i v e of the 

e x p r e s s - c o n t r a c t i s s u e . We f i n d t h a t t e s t i m o n y , quoted above, 

t o be ambiguous. That, a t the time of Lewis's d e p o s i t i o n , SCS 

and APCo "mean[t] one [and] the same t h i n g " t o him does not 

mean t h a t he had t h a t same b e l i e f d u r i n g the time he worked on 

the p r o j e c t a t the p l a n t . F o r purposes of d e t e r m i n i n g whether 

Lewis knowingly consented t o an employment r e l a t i o n s h i p w i t h 

APCo, i t i s the l a t t e r p e r i o d , not the former, t h a t i s 

r e l e v a n t . F urthermore, a f a c t - f i n d e r c o u l d conclude t h a t , by 

t h a t t e s t i m o n y , Lewis meant t h a t APCo and SCS were c l o s e l y 

r e l a t e d e n t i t i e s , not t h a t they were i n c a p a b l e of h a v i n g 

d i f f e r e n t employees s e r v i n g i n t e r e s t s o t h e r than those common 

t o the two companies. Thus, Lewis's t e s t i m o n y does not 

r e q u i r e a judgment as a m a t t e r of law i n APCo's f a v o r as t o 

the e x p r e s s - c o n t r a c t i s s u e . 

Because we conclude t h a t , under the e v i d e n c e p r e s e n t e d by 

the p a r t i e s , the summary judgment c o u l d not be p r e d i c a t e d on 
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a f i n d i n g t h a t Lewis had e n t e r e d i n t o an e x p r e s s employment 

c o n t r a c t w i t h APCo, we t u r n t o the q u e s t i o n of whether Lewis's 

consent t o employment by APCo c o u l d be i m p l i e d from the 

e v i d e n c e . I n d e t e r m i n i n g whether an i m p l i e d c o n t r a c t of 

employment e x i s t s , c o u r t s w i l l l o o k a t a number of f a c t o r s , 

i n c l u d i n g whether the employee s u b m i t t e d t o the c o n t r o l and 

s u p e r v i s i o n of the s p e c i a l employer, see P i n s o n v. Alabama  

Power Co., 557 So. 2d 1236, 1238 ( A l a . 1990); whether the 

g e n e r a l employer was a c t i n g as a l a b o r b r o k e r or a temporary 

employment agency f o r the s p e c i a l employer, see H i c k s v.  

Alabama Power Co., 623 So. 2d 1050, 1054-55 ( A l a . 1993); which 

e n t i t y p r o v i d e d the workers' compensation i n s u r a n c e , see 

P i n s o n , 557 So. 2d a t 1238; and "'"whether the employment w i t h 

the b o r r o w i n g employer was of such d u r a t i o n t h a t the employee 

c o u l d be r e a s o n a b l y presumed t o have e v a l u a t e d and a c q u i e s c e d 

i n the r i s k s of h i s employment,"'" G.UB.MK C o n s t r u c t o r s v.  

Garner, 44 So. 3d 479, 488 ( A l a . 2010) ( q u o t i n g Gaut, 630 So. 

2d a t 367, q u o t i n g i n t u r n V a n t e r p o o l v. Hess O i l V . I . Corp., 

766 F.2d 117, 122 (3d C i r . 1985)). Our r e v i e w of t h e s e 

f a c t o r s l e a d s us t o conclude t h a t a q u e s t i o n of f a c t e x i s t s as 
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t o whether Lewis i m p l i e d l y c onsented t o the f o r m a t i o n of an 

employment c o n t r a c t between APCo and him. 

As t o whether Lewis s u b m i t t e d t o the c o n t r o l of APCo, we 

note t h a t , i n the p r o j e c t - r u l e s document, Lewis agreed t h a t 

h i s work would be s u b j e c t t o the d i r e c t i o n , c o n t r o l , and 

s u p e r v i s i o n of SCS, not APCo. Furthermore, Lewis t e s t i f i e d 

t h a t he r e c e i v e d h i s d a i l y work i n s t r u c t i o n s from another 

F l u o r employee, not from an APCo employee. We note t h a t 

L ewis's t e s t i m o n y r e g a r d i n g from whom h i s foreman r e c e i v e d 

work i n s t r u c t i o n s was vague, b o t h w i t h r e g a r d t o who was 

g i v i n g those i n s t r u c t i o n s and w i t h r e g a r d t o the e x t e n t t o 

which those i n s t r u c t i o n s were g i v e n . At no p o i n t d i d Lewis 

s p e c i f i c a l l y t e s t i f y , however, t h a t he knew t h a t the work 

i n s t r u c t i o n s he was r e c e i v i n g o r i g i n a t e d w i t h an employee of 

APCo r a t h e r than an employee of SCS or F l u o r . 

The next f a c t o r , whether the g e n e r a l employer was s i m p l y 

s u p p l y i n g l a b o r f o r the s p e c i a l employer, i s l i k e w i s e not 

d i s p o s i t i v e of the i s s u e of i m p l i e d consent. The l a b o r b r o k e r 

agreement p r o v i d e d t h a t F l u o r was t o p r o v i d e l a b o r e r s t o SCS; 

t h e r e i s no mention of the p r o v i s i o n of l a b o r e r s by F l u o r t o 

APCo. A l t h o u g h we note the a f f i d a v i t t e s t i m o n y of SCS's 
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employee t o the e f f e c t t h a t SCS a c t e d on b e h a l f of APCo i n a l l 

f a c e t s of c a r r y i n g out the l a b o r b r o k e r agreement, the f a c t 

remains t h a t , u n l i k e i n o t h e r employment-agency and l a b o r -

b r o k e r cases, where the l a b o r i s p r o v i d e d d i r e c t l y t o the 

s p e c i a l employer i n such a manner as t o b r i n g home t o the 

employee the f a c t t h a t he or she i s wo r k i n g d i r e c t l y f o r the 

s p e c i a l employer, see, e.g., B e c h t e l v. Crown C e n t r a l  

P e t r o l e u m Corp., 495 So. 2d 1052 ( A l a . 1986), the ev i d e n c e 

p r e s e n t e d i n s u p p o r t of the summary-judgment motion i n the 

p r e s e n t case, i n c l u d i n g the l a b o r b r o k e r agreement and the 

p r o j e c t - r u l e s document, do not demonstrate t h a t Lewis was made 

aware t h a t he was b e i n g p r o v i d e d by F l u o r t o APCo r a t h e r than 

t o SCS. 

As f o r the next f a c t o r , the ev i d e n c e the p a r t i e s 

s u b m i t t e d r e f l e c t s t h a t APCo was o n l y i n d i r e c t l y i n v o l v e d i n 

the p r o v i s i o n of workers' compensation i n s u r a n c e c o v e r i n g 

Lewis d u r i n g h i s employment a t the p l a n t . The l a b o r b r o k e r 

agreement r e q u i r e d F l u o r t o p r o c u r e , a t i t s own expense, 

workers' compensation i n s u r a n c e f o r i t s employees. A s e p a r a t e 

p a r t of the agreement, however, p r o v i d e d t h a t the r a t e t h a t 

SCS would pay t o F l u o r f o r the l a b o r i t p r o v i d e d , which was a 
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f i x e d amount, i n c l u d e d the c o s t of a l l i n s u r a n c e F l u o r was 

r e q u i r e d t o p r o c u r e under the agreement, i n c l u d i n g w o r k ers' 

compensation i n s u r a n c e . The a f f i d a v i t of the SCS manager t h a t 

APCo p r o v i d e d i n s u p p o r t of i t s summary-judgment motion 

i n d i c a t e d t h a t APCo r e i m b u r s e d SCS f o r a l l expenses i t 

i n c u r r e d under the l a b o r b r o k e r agreement. Thus, t e c h n i c a l l y , 

i t can be s a i d t h a t APCo p r o v i d e d workers' compensation 

i n s u r a n c e c o v e r i n g Lewis, a l t h o u g h somewhat i n d i r e c t l y . 

The f i n a l f a c t o r , whether L e w i s ' s "employment w i t h the 

b o r r o w i n g employer was of such d u r a t i o n " t h a t Lewis " c o u l d be 

r e a s o n a b l y presumed t o have e v a l u a t e d and a c q u i e s c e d i n the 

r i s k s of h i s employment," does not compel a f i n d i n g as a 

m a t t e r of law t h a t Lewis i m p l i e d l y c onsented t o a c o n t r a c t of 

employment w i t h APCo. Under these c i r c u m s t a n c e s , the d u r a t i o n 

i t s e l f , t h r e e months, does not, s t a n d i n g a l o n e , l e a d t o the 

c o n c l u s i o n t h a t Lewis had t o have known he was w o r k i n g f o r and 

employed by APCo. A l t h o u g h t h a t amount of time p r o b a b l y was 

s u f f i c i e n t f o r Lewis t o u n d e r s t a n d the r i s k s i n v o l v e d i n the 

work he was p e r f o r m i n g , t h a t u n d e r s t a n d i n g would not, under 

the c i r c u m s t a n c e s of t h i s case, n e c e s s a r i l y l e a d him t o 
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a s s o c i a t e those r i s k s w i t h employment by APCo, r a t h e r than SCS 

or F l u o r . 

Having r e v i e w e d the above-noted f a c t o r s , we conclude t h a t 

t h e r e are genuine i s s u e s of m a t e r i a l f a c t r e g a r d i n g whether 

Lewis e n t e r e d i n t o an i m p l i e d c o n t r a c t of employment w i t h 

APCo. Because we have a l s o c o n c l u d e d t h a t , a t the v e r y l e a s t , 

t h e r e were genuine i s s u e s of m a t e r i a l f a c t r e g a r d i n g whether 

Lewis e x p r e s s l y consented t o a c o n t r a c t of employment w i t h 

APCo, APCo was not e n t i t l e d t o a summary judgment on i t s 

a f f i r m a t i v e defense based on the " s p e c i a l employer" d o c t r i n e . 3 

As a r e s u l t , the t r i a l c o u r t ' s judgment i s r e v e r s e d and the 

cause i s remanded f o r f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

Thomas, J . , c o n c u r s . 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Bryan, J . , d i s s e n t s , w i t h w r i t i n g , which P i t t m a n , J . , 

j o i n s . 

3By so c o n c l u d i n g , we need not c o n s i d e r L e w i s ' s o t h e r 
arguments f o r r e v e r s a l . 
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BRYAN, Judge, d i s s e n t i n g . 

Because I c o n c l u d e t h a t Alabama Power Company ("APCo") 

e s t a b l i s h e d t h a t i t was Casey E. Lewis's s p e c i a l employer, I 

r e s p e c t f u l l y d i s s e n t . F l u o r Maintenance S e r v i c e s , I n c . 

( " F l u o r " ) , employed Lew i s , and F l u o r e x e c u t e d a c o n t r a c t ("the 

l a b o r b r o k e r agreement") w i t h Southern Company S e r v i c e s , I n c . 

("SCS"), t o p r o v i d e p e r s o n n e l , i n c l u d i n g Lewis, s p e c i f i c a l l y 

t o work a t an APCo steam p l a n t ("the p l a n t " ) . The l a b o r 

b r o k e r agreement s t a t e d t h a t SCS was o p e r a t i n g as APCo's 

agent. Lewis s i g n e d a document t i t l e d " P r o j e c t S e c u r i t y R u l e s 

f o r Labor B r o k e r Employees" ("the p r o j e c t - r u l e s document"), i n 

which Lewis agreed t h a t h i s "work w i l l be s u b j e c t t o the 

d i r e c t i o n , c o n t r o l , and the s u p e r v i s i o n of b o t h [SCS] and 

[ F l u o r ] . " SCS and APCo are b o t h s u b s i d i a r i e s of The Southern 

Company, and SCS s i m p l y a c t s as a " s e r v i c e company" f o r o t h e r 

Southern Company s u b s i d i a r i e s , l i k e APCo i n t h i s case. For 

p r a c t i c a l purposes, Lewis was employed by APCo through i t s 

agent SCS. 

Lewis u n d e r s t o o d SCS and APCo t o be synonymous. He 

t e s t i f i e d : 

"Q. [By c o u n s e l f o r APCo:] D u r i n g a l l t h i s , [ i . e . , 
o r i e n t a t i o n a t the p l a n t , ] was i t Mr. S t o k e s [ , a 
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F l u o r employee,] t h a t was d o i n g t h i s f o r you, was 
t r a i n i n g you? 

"A. No. 

"Q. Who was i t ? 

"A. ... I don't remember what h i s name was. 

"Q. Was he an [APCo] guy? 

"A. No, he was a F l u o r D a n i e l s man. 

"Q. D i d you see — now you know what [SCS] i s , you 
know who t h a t i s ? 

"A. [APCo]. 

"Q. [SCS] and [APCo] mean one i n the same t h i n g t o 
you? 

"A. To me they a r e , yes. 

"Q. Excuse me? 

"A. To me t h e y ' r e the same. 

"Q. D i d you see any [APCo] or [SCS] people out 
t h e r e d u r i n g t h i s o r i e n t a t i o n p a r t ? 

"A. No." 

The main o p i n i o n concludes t h a t Lewis's b e l i e f a t the 

time of h i s d e p o s i t i o n t h a t SCS and APCo "'mean[t] one [and] 

the same t h i n g ' t o him does not mean t h a t he had t h a t same 

b e l i e f d u r i n g the time he worked on the p r o j e c t a t the p l a n t . " 

So. 3d a t . However, Lewis made the above statements 
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i n the c o n t e x t of d i s c u s s i n g h i s o r i e n t a t i o n a t the p l a n t ; 

t h u s , I do not agree w i t h the main o p i n i o n ' s c o n c l u s i o n 

r e g a r d i n g h i s t e s t i m o n y . As our supreme c o u r t noted i n 

G.UB.MK C o n s t r u c t o r s v. Garner, 44 So. 3d 479, 488 ( A l a . 

2010), i n cases such as t h i s one, " [ a ] l w a y s , the focus i s on 

what the employee i n t e n d e d i n p r o v i d i n g s e r v i c e s f o r the 

a l l e g e d s p e c i a l employer." When he was i n j u r e d , Lewis had 

been w o r k i n g a t the p l a n t , p e r f o r m i n g work f o r APCo, f o r about 

t h r e e months. That i s , Lewis went t o work d a i l y a t APCo's 

p l a n t . Lewis s i g n e d the p r o j e c t - r u l e s document, i n which he 

agreed t o work " s u b j e c t t o the d i r e c t i o n , c o n t r o l , and the 

s u p e r v i s i o n of ... [SCS]," and he equated SCS w i t h APCo. 

Thus, I b e l i e v e Lewis consented t o employment w i t h APCo. 

Moreover, as the main o p i n i o n acknowledges, APCo 

i n d i r e c t l y p r o v i d e d workers' compensation i n s u r a n c e c o v e r i n g 

Lewis by p a y i n g f o r the c o s t of t h a t i n s u r a n c e . T h i s f a c t o r 

s t r o n g l y b o l s t e r s APCo's c l a i m t o be a s p e c i a l employer 

because, " ' i f the s p e c i a l employer d o c t r i n e does not a p p l y [to 

an e n t i t y t h a t has p r o v i d e d and p a i d f o r workers' compensation 

i n s u r a n c e ] , the employee i s e f f e c t i v e l y s u i n g the e n t i t y t h a t 

p r o v i d e d h i s workers' compensation i n s u r a n c e , which i s 
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c o n t r a r y t o the reasons f o r and p r o v i s i o n s of the w o r k e r s ' 

compensation s t a t u t e . ' " Garner, 44 So. 3d a t 489 ( s t a t i n g 

f u r t h e r t h a t " [ t ] h i s c o n s i d e r a t i o n i s p a r t i c u l a r l y 

i m p o r t a n t " ) . 

The r e c o r d e s t a b l i s h e s t h a t Lewis consented t o employment 

w i t h APCo and t h a t he performed APCo's work a t the p l a n t . 

Furthermore, an SCS c o n s t r u c t i o n manager who works a t the 

p l a n t t e s t i f i e d t h a t APCo had the r i g h t t o c o n t r o l and 

s u p e r v i s e the d e t a i l s of the work done by F l u o r employees, 

l i k e L ewis, a t the p l a n t . A c c o r d i n g l y , I b e l i e v e t h a t APCo 

has e s t a b l i s h e d t h a t i t was a s p e c i a l employer under the 

s t a n d a r d e s t a b l i s h e d i n T e r r y v. Read S t e e l P r o d u c t s , 430 So. 

2d 862, 865 ( A l a . 1983) ( s t a t i n g t h a t a s p e c i a l employer-

employee r e l a t i o n s h i p e x i s t s i f the employee has made a 

c o n t r a c t f o r h i r e , e x p r e s s or i m p l i e d , w i t h the s p e c i a l 

employer; the work b e i n g done i s e s s e n t i a l l y t h a t of the 

s p e c i a l employer; and the s p e c i a l employer has the r i g h t t o 

c o n t r o l the d e t a i l s of the work). Because APCo i s Lewis's 

s p e c i a l employer, i t i s immune from t o r t l i a b i l i t y under the 

e x c l u s i v e - r e m e d y p r o v i s i o n s found i n §§ 25-5-52 and -53, A l a . 
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Code 1975. T h e r e f o r e , I would a f f i r m the t r i a l c o u r t ' s 

summary judgment i n f a v o r of APCo on Lewis's t o r t c l a i m s . 

P i t t m a n , J . , con c u r s . 
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