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PITTMAN, J u d g e . 

A l v i n R o b e r s o n a p p e a l e d t o t h e Monroe C i r c u i t C o u r t f r o m 

an a d v e r s e d e c i s i o n b y t h e Al a b a m a D e p a r t m e n t o f I n d u s t r i a l 

R e l a t i o n s ( " t h e D e p a r t m e n t " ) on h i s c l a i m f o r unemployment 

b e n e f i t s . F o l l o w i n g a b e n c h t r i a l , t h e c i r c u i t c o u r t e n t e r e d 
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a j u d g m e n t i n f a v o r o f t h e D e p a r t m e n t on O c t o b e r 2 9 , 2010. 

R o b e r s o n f i l e d a p o s t j u d g m e n t m o t i o n on November 9, 2010, and 

t h e D e p a r t m e n t r e s p o n d e d t o t h a t m o t i o n one week l a t e r . On 

November 18, 2010, t h e c i r c u i t c o u r t s e t a h e a r i n g on t h e 

m o t i o n f o r F e b r u a r y 16, 2011 ( t h e 9 9 t h day a f t e r R o b e r s o n h a d 

f i l e d h i s p o s t j u d g m e n t m o t i o n c h a l l e n g i n g t h e j u d g m e n t i n 

f a v o r o f t h e D e p a r t m e n t ) . On F e b r u a r y 28, 2011, t h e c i r c u i t 

c o u r t p u r p o r t e d t o g r a n t R o b e r s o n ' s p o s t j u d g m e n t m o t i o n and t o 

e n t e r a new j u d g m e n t i n f a v o r o f R o b e r s o n . The D e p a r t m e n t 

a p p e a l e d t o t h i s c o u r t on A p r i l 8, 2011. 

" R u l e 59.1, A l a . R. C i v . P., p r o v i d e s t h a t a 
p o s t j u d g m e n t m o t i o n t h a t r e m a i n s p e n d i n g f o r 90 d a y s 
i s deemed d e n i e d b y o p e r a t i o n o f l a w , a n d t h e t r i a l 
c o u r t l o s e s j u r i s d i c t i o n t o r u l e on t h a t m o t i o n . 
See, e.g., Ex p a r t e D a v i d s o n , 782 So. 2d 237, 241 
( A l a . 2 0 0 0 ) . '"There a r e o n l y two methods l i s t e d i n 
R u l e 59.1 f o r e x t e n d i n g t h e 90-day p e r i o d : (1) t h e 
e x p r e s s c o n s e n t o f a l l p a r t i e s t o an e x t e n s i o n o f 
t h e 90-day p e r i o d , [and] (2) t h e g r a n t o f an 
e x t e n s i o n o f t i m e by an a p p e l l a t e c o u r t . " ' D a v i d s o n , 
782 So. 2d a t 241 ( q u o t i n g F a r m e r v. J a c k s o n , 553 
So. 2d 550, 552 ( A l a . 1 9 8 9 ) ) . N e i t h e r o f t h o s e 
methods t o e x t e n d t i m e were i n v o k e d i n t h i s c a s e . 
M o r e o v e r , ' " t h e o p e r a t i o n o f R u l e 59.1 makes no 
d i s t i n c t i o n b a s e d upon w h e t h e r t h e f a i l u r e t o r u l e 
a p p e a r s t o be ' i n a d v e r t e n t [ o r ] d e l i b e r a t e . ' " ' Ex  
p a r t e Chamblee, 899 So. 2d 244, 247 ( A l a . 2004) 
( q u o t i n g Ex p a r t e J o h n s o n L a n d Co., 561 So. 2d 506, 
508 ( A l a . 1 9 9 0 ) , q u o t i n g i n t u r n Howard v.  
M c M i l l i a n , 480 So. 2d 1251, 1252 ( A l a . C i v . App. 
1 9 8 5 ) ) . " 
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S m i t h v. S m i t h , 4 So. 3d 1178, 1181 ( A l a . C i v . App. 2008) . 

I n t h e p r e s e n t c a s e , t h e c i r c u i t c o u r t ' s s e t t i n g a 

h e a r i n g d a t e f o r R o b e r s o n ' s p o s t j u d g m e n t m o t i o n d i d n o t t o l l 

t h e r u n n i n g o f t h e 90-day p e r i o d . I d . I n f a c t , R o b e r s o n ' s 

m o t i o n h a d a l r e a d y been d e n i e d by o p e r a t i o n o f l a w , p u r s u a n t 

t o R u l e 59.1, A l a . R. C i v . P., on F e b r u a r y 7, 2011, b e f o r e 

t h e h e a r i n g was h e l d . Thus, t h e c i r c u i t c o u r t ' s F e b r u a r y 28, 

2011, o r d e r p u r p o r t i n g t o g r a n t R o b e r s o n ' s m o t i o n and t o e n t e r 

a j u dgment i n h i s f a v o r was a n u l l i t y . See H u r t h v.  

C o r r e c t i o n a l Med. S e r v s . , I n c . , 980 So. 2d 429, 431 ( A l a . C i v . 

App. 2 0 0 7 ) . 

B e c a u s e t h e D e p a r t m e n t ' s n o t i c e o f a p p e a l was n o t f i l e d 

w i t h i n 42 days o f F e b r u a r y 7, 2011, t h e d a t e on w h i c h 

R o b e r s o n ' s m o t i o n was d e n i e d b y o p e r a t i o n o f l a w p u r s u a n t t o 

R u l e 59.1, i t s a p p e a l i s u n t i m e l y and must be d i s m i s s e d . See 

R u l e 4 ( a ) ( 3 ) , A l a . R. App. P. ( " I f [ a ] p o s t - j u d g m e n t m o t i o n i s 

deemed d e n i e d u n d e r t h e p r o v i s i o n s o f R u l e 59.1 o f t h e Alabama 

R u l e s o f C i v i l P r o c e d u r e , t h e n t h e t i m e f o r f i l i n g a n o t i c e o f 

a p p e a l s h a l l be computed f r o m t h e d a t e o f d e n i a l o f s u c h 

m o t i o n by o p e r a t i o n o f l a w , as p r o v i d e d f o r i n R u l e 5 9 . 1 . " ) . 
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The c i r c u i t c o u r t i s d i r e c t e d t o v a c a t e i t s F e b r u a r y 28, 2011, 

o r d e r . 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P . J . , and B r y a n , Thomas, and Moore, J J . , 

c o n c u r . 
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