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d o i n g b u s i n e s s as H e l e n K e l l e r H o s p i t a l ( " t h e h o s p i t a l " ) , i n 

a p r e m i s e s - l i a b i l i t y a c t i o n . We a f f i r m . 

F a c t s and P r o c e d u r a l H i s t o r y 

On December 7, 2007, W a d d e l l s u e d t h e h o s p i t a l , a s s e r t i n g 

c l a i m s o f n e g l i g e n c e and w a n t o n n e s s and a l l e g i n g t h a t , on 

December 8, 2005, he was a v i s i t o r t o t h e h o s p i t a l when t h e 

e l e v a t o r i n w h i c h he was a p a s s e n g e r m a l f u n c t i o n e d and 

plummeted f r o m t h e f o u r t h f l o o r t o t h e basement, i n j u r i n g 

h i m . 1 W a d d e l l ' s w i f e a l s o a s s e r t e d a l o s s - o f - c o n s o r t i u m 

c l a i m . 2 I n A p r i l 2010, t h e t r i a l c o u r t s e t t h e c a s e f o r t r i a l 

on A u g u s t 23, 2 0 1 0 . 

The h o s p i t a l moved f o r a summary judgment on J u l y 23, 

2010, a t t a c h i n g , among o t h e r m a t e r i a l s , t h e a f f i d a v i t s o f 

J e r r y F o r d and C h r i s G a r r i s o n . F o r d , t h e d i r e c t o r o f p l a n t 

o p e r a t i o n s f o r t h e h o s p i t a l , s t a t e d t h a t , f r o m 2003 t h r o u g h 

2008, t h e h o s p i t a l had had an e l e v a t o r - m a i n t e n a n c e c o n t r a c t 

w i t h T h y s s e n K r u p p E l e v a t o r C o r p o r a t i o n and t h a t C h r i s G a r r i s o n 

1Waddell a l s o sued f i c t i t i o u s l y named defendants who, he 
a l l e g e d , were the e n t i t i e s r e s p o n s i b l e f o r the purchase, 
i n s t a l l a t i o n , maintenance, and r e p a i r of the e l e v a t o r , but he 
never amended the c o m p l a i n t t o s u b s t i t u t e a c t u a l defendants 
f o r the f i c t i t i o u s l y named d e f e n d a n t s . 

2The w i f e ' s c l a i m was l a t e r d i s m i s s e d a f t e r she and 
Waddell d i v o r c e d . 
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had been t h e m e c h a n i c who had u s u a l l y p e r f o r m e d t h e 

m a i n t e n a n c e . G a r r i s o n s t a t e d t h a t , a f t e r t h e e l e v a t o r had 

p l u n g e d t o t h e basement w i t h W a d d e l l as a p a s s e n g e r , he had 

d e t e r m i n e d t h a t t h e c a u s e o f t h e m a l f u n c t i o n was a b r o k e n 

a r m a t u r e on t h e e l e v a t o r ' s FE r e l a y . G a r r i s o n s a i d t h a t t h e 

o n l y p r e v i o u s p r o b l e m w i t h t h e r e l a y had o c c u r r e d on J u l y 20, 

2005, when t h e r e l a y had " s t a y e d up i n t e r m i t t e n t l y . " G a r r i s o n 

e x p l a i n e d t h a t , on t h a t o c c a s i o n , he had t a k e n t h e r e l a y 

a p a r t , r e p a i r e d i t , and t e s t e d i t , a f t e r w h i c h he had 

d e t e r m i n e d t h a t i t was f u n c t i o n i n g p r o p e r l y . A week l a t e r , 

a f t e r r e c e i v i n g a r e p o r t t h a t t h e e l e v a t o r was n o t o p e r a t i n g , 

G a r r i s o n had a g a i n i n s p e c t e d t h e e l e v a t o r , had l o c a t e d a 

p r o b l e m t h a t was u n r e l a t e d t o t h e r e l a y , and had f i x e d t h a t 

p r o b l e m . G a r r i s o n s a i d t h a t , f r o m J u l y 28, 2005, t o December 

8, 2005, t h e d a t e o f t h e i n c i d e n t i n v o l v i n g W a d d e l l , he had 

p e r f o r m e d r e g u l a r m a i n t e n a n c e on t h e e l e v a t o r and had f o u n d no 

p r o b l e m s . F o r d c o n f i r m e d t h a t t h e r e had been no r e p o r t s o f 

p r o b l e m s w i t h t h e e l e v a t o r d u r i n g t h a t p e r i o d . 

The t r i a l c o u r t s e t t h e h o s p i t a l ' s summary-judgment 

m o t i o n f o r a h e a r i n g on A u g u s t 10, 2 0 1 0 . On A u g u s t 4, 2010, 

W a d d e l l moved t h e t r i a l c o u r t t o c o n t i n u e t h e h e a r i n g and t o 
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o r d e r t h e p a r t i e s t o m e d i a t i o n . The h o s p i t a l o p p o s e d 

W a d d e l l ' s m o t i o n , a r g u i n g t h a t a p a r t y s e e k i n g t o d e l a y a 

r u l i n g on a summary-judgment m o t i o n must c o m p l y w i t h R u l e 

5 6 ( f ) , A l a . R. C i v . P.; t h a t W a d d e l l had had t h r e e y e a r s t o 

c o n d u c t d i s c o v e r y and had f i l e d no R u l e 5 6 ( f ) m o t i o n ; and t h a t 

t h e d i s c o v e r y d e a d l i n e s e t o u t i n t h e t r i a l c o u r t ' s s c h e d u l i n g 

o r d e r had a l r e a d y p a s s e d . M o r e o v e r , t h e h o s p i t a l a l l e g e d , t h e 

p a r t i e s ' " p r e - s u i t n e g o t i a t i o n s . . . [ h a d ] f a i l e d i n 2007, and 

. . . a f t e r l i t i g a t i n g t h i s m a t t e r f o r a l m o s t t h r e e y e a r s , [ t h e 

h o s p i t a l h a d ] no d e s i r e t o s e t t l e t h i s c a s e , and a m e d i a t i o n 

a t t h i s j u n c t u r e w o u l d be a w a s t e o f t i m e , money and 

r e s o u r c e s . " W a d d e l l r e s p o n d e d by f i l i n g a R u l e 5 6 ( f ) 

a f f i d a v i t , a s s e r t i n g t h a t t h e h o s p i t a l had m i s l e d h im i n t o 

t h i n k i n g t h a t " d i s c o v e r y w o u l d n o t be n e c e s s a r y b e c a u s e t h e 

c a s e was a d i s p u t e o v e r damages and n o t l i a b i l i t y . " The t r i a l 

c o u r t g r a n t e d W a d d e l l ' s m o t i o n f o r a c o n t i n u a n c e b u t d i d n o t 

r u l e on t h e r e q u e s t f o r m e d i a t i o n . 

The t r i a l c o u r t r e s c h e d u l e d t h e h e a r i n g on t h e summary-

judgment m o t i o n f o r S e p t e m b e r 22, 2 0 1 0 . S u b s e q u e n t l y , W a d d e l l 

moved f o r and o b t a i n e d two more c o n t i n u a n c e s o f t h e h e a r i n g . 

W a d d e l l s t i l l had n o t f i l e d a r e s p o n s e i n o p p o s i t i o n t o t h e 
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h o s p i t a l ' s summary-judgment m o t i o n on J a n u a r y 20, 2011, t h e 

l a t e s t d a t e s e t f o r t h e h e a r i n g on t h e m o t i o n , when t h e 

h e a r i n g was c o n t i n u e d t o F e b r u a r y 17, 2011, b e c a u s e o f 

i n c l e m e n t w e a t h e r . W a d d e l l f i l e d a r e s p o n s e i n o p p o s i t i o n t o 

t h e h o s p i t a l ' s summary-judgment m o t i o n on F e b r u a r y 11, 2 0 1 1 . 

T h a t r e s p o n s e c o n s i s t e d o f a t h r e e - p a r a g r a p h l e g a l argument 

w i t h o u t c i t a t i o n t o a u t h o r i t y , an unsworn s t a t e m e n t f r o m a 

s a f e t y c o n s u l t a n t , D r . R o b e r t H a l l , and a " p r e l i m i n a r y r e p o r t " 

i n w h i c h D r . H a l l s t a t e d h i s " t e n t a t i v e o p i n i o n s " t h a t t h e 

sudden p l u m m e t i n g o f t h e e l e v a t o r was f o r e s e e a b l e , t h a t t h e 

f o r e s e e a b l e i n j u r y was " s u d d e n i n j u r y o r d e a t h , " and t h a t t h e 

b a s i c c a u s e o f t h e i n j u r y c o u l d be t r a c e d t o " f u n c t i o n a l and 

p r emises-management d e f e c t s . " The h o s p i t a l moved t o s t r i k e 

D r . H a l l ' s s t a t e m e n t and r e p o r t on t h e b a s i s t h a t t h e y were 

u n s w o r n , t h a t t h e y f a i l e d t o e s t a b l i s h D r . H a l l ' s 

q u a l i f i c a t i o n s t o p r o v i d e o p i n i o n s i n t h e c a s e ( a n d t h a t any 

s u c h o p i n i o n s were w h o l l y c o n c l u s o r y ) , and t h a t t h e y r e f e r r e d 

t o documents t h a t had n o t been sworn o r c e r t i f i e d . 

The r e c o r d does n o t c o n t a i n a t r a n s c r i p t o f t h e h e a r i n g 

on F e b r u a r y 17, 2 0 1 1 . On M a r c h 22, 2011, however, W a d d e l l 

f i l e d an amended r e s p o n s e t o t h e h o s p i t a l ' s summary-judgment 
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m o t i o n , a l l e g i n g t h a t t h e t r i a l c o u r t had a l l o w e d h im e x t r a 

t i m e t o s u b m i t a p r o p e r l y sworn a f f i d a v i t and s u p p o r t i n g 

d o c u m e n t a t i o n f r o m D r . H a l l , as l o n g as t h e new s u b m i s s i o n d i d 

n o t r e l y upon any a d d i t i o n a l e v i d e n c e t h a t had n o t p r e v i o u s l y 

been s u b m i t t e d . The t r i a l c o u r t e n t e r e d an o r d e r g r a n t i n g 

W a d d e l l l e a v e t o f i l e a new a f f i d a v i t o f Dr. H a l l . On M a r c h 

28, 2011, t h e h o s p i t a l moved t o s t r i k e Dr. H a l l ' s amended 

a f f i d a v i t , a s s e r t i n g t h a t , a t t h e F e b r u a r y 17, 2011, h e a r i n g , 

t h e t r i a l c o u r t had p r o h i b i t e d W a d d e l l f r o m s u b m i t t i n g f u r t h e r 

e v i d e n c e i n o p p o s i t i o n t o t h e h o s p i t a l ' s summary-judgment 

m o t i o n and had a l l o w e d h im t o f i l e o n l y a " l e g a l b r i e f o r 

a r g u m e n t . " The h o s p i t a l p o i n t e d o u t t h a t Dr. H a l l ' s amended 

a f f i d a v i t c o n t a i n e d new o p i n i o n s t h a t had n o t been i n c l u d e d i n 

t h e o r i g i n a l u nsworn s t a t e m e n t . 

On May 26, 2011, t h e t r i a l c o u r t e n t e r e d t h e f o l l o w i n g 

summary judgment i n f a v o r o f t h e h o s p i t a l : 

" T h i s c a u s e came b e f o r e t h i s c o u r t f o r a h e a r i n g 
on t h e [ h o s p i t a l ' s ] m o t i o n f o r summary j u d g m e n t . 
T h i s c a s e had been p r e v i o u s l y c o n t i n u e d t o a l l o w 
[ W a d d e l l ] t o f i l e o p p o s i t i o n t o s a i d m o t i o n . A t t h e 
h e a r i n g , [ W a d d e l l ' s ] r e s p o n s e c o n t a i n e d numerous 
d e f i c i e n c i e s . Some o f t h o s e d e f i c i e n c i e s were due 
t o a c l e r i c a l e r r o r on t h e p a r t o f [ W a d d e l l ' s ] 
a t t o r n e y ' s o f f i c e a s s i s t a n t . A l t h o u g h t h i s c o u r t 
a l l o w e d a c o r r e c t i o n f o r c l e r i c a l e r r o r s , a f t e r 
r e v i e w i n g t h e m a t t e r s c o n t a i n e d t h e r e i n , t h e 
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c o r r e c t i o n f o r c l e r i c a l e r r o r s d i d c o n t a i n 
a d d i t i o n a l e v i d e n c e . As [ t h e h o s p i t a l ' s ] a t t o r n e y 
p o i n t e d o u t , t h i s c o u r t i n f o r m e d [ W a d d e l l ' s ] 
a t t o r n e y t h a t [ W a d d e l l ] w o u l d have an o p p o r t u n i t y t o 
f i l e a l e g a l a r g u m e n t , b u t t h a t t h i s c o u r t w o u l d 
a c c e p t no a d d i t i o n a l e v i d e n c e , due t o t h e f a c t t h a t 
t h e c a s e had been r e - s e t numerous t i m e s t o a l l o w 
[ W a d d e l l ' s ] l a w y e r t o f i l e h i s p l e a d i n g s . 

"Upon c o n s i d e r a t i o n o f t h e p l e a d i n g s , t h e 
m o t i o n [ ] f o r summary j u d g m e n t , and t h e a r g u m e n t s i n 
c o u r t , t h e c o u r t i s o f t h e o p i n i o n t h a t t h e 
[ h o s p i t a l ] i s e n t i t l e d t o a judgment as a m a t t e r o f 
l a w , t h a t t h e r e a r e no g e n u i n e i s s u e s as t o any 
m a t e r i a l f a c t s , and t h e [ h o s p i t a l ] has p r o v e n 
e n t i t l e m e n t t o summary judgment by s u b s t a n t i a l 
e v i d e n c e . " 

W a d d e l l f i l e d a t i m e l y n o t i c e o f a p p e a l on J u l y 6, 2011. The 

a p p e a l was t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , 

A l a . Code 1975. 

S t a n d a r d o f R e v i e w 

A p p e l l a t e r e v i e w o f a summary judgment i s de novo. Ex 

p a r t e B a l l e w , 771 So. 2d 1 04 0 ( A l a . 2 0 0 0 ) . A m o t i o n f o r a 

summary judgment i s t o be g r a n t e d when no g e n u i n e i s s u e o f 

m a t e r i a l f a c t e x i s t s and t h e m o v i n g p a r t y i s e n t i t l e d t o a 

j udgment as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y m o v i n g f o r a summary judgment must make a p r i m a f a c i e 

s h o w i n g " t h a t t h e r e i s no g e n u i n e i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a m a t t e r o f 
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l a w . " R u l e 5 6 ( c ) ( 3 ) ; see Lee v. C i t y o f Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1 9 9 2 ) . I f t h e movant meets t h i s b u r d e n , " t h e 

b u r d e n t h e n s h i f t s t o t h e nonmovant t o r e b u t t h e movant's 

p r i m a f a c i e s h o w i n g by ' s u b s t a n t i a l e v i d e n c e . ' " L e e , 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s 

i n t h e e x e r c i s e o f i m p a r t i a l judgment can r e a s o n a b l y i n f e r t h e 

e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " West v. F o u n d e r s  

L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870 , 87 1 ( A l a . 

1 9 8 9 ) ; see § 1 2 - 2 1 - 1 2 ( d ) , A l a . Code 1975. 

D i s c u s s i o n 

W a d d e l l r a i s e s two i s s u e s on a p p e a l : (1) w h e t h e r t h e 

t r i a l c o u r t e r r e d i n d e n y i n g , sub s i l e n t i o , h i s r e q u e s t f o r 

m e d i a t i o n i n v i o l a t i o n o f § 6-6-20, A l a . Code 1975; and (2) 

w h e t h e r he p r e s e n t e d s u b s t a n t i a l e v i d e n c e i n o p p o s i t i o n t o t h e 

h o s p i t a l ' s m o t i o n f o r a summary judgment i n d i c a t i n g t h a t t h e r e 

were g e n u i n e i s s u e s o f m a t e r i a l f a c t as t o t h e h o s p i t a l ' s 

l i a b i l i t y f o r h i s i n j u r i e s . 
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W a d d e l l a r g u e s t h a t t h e t r i a l c o u r t f a i l e d t o f o l l o w t h e 

mandate o f § 6-6-20, A l a . Code 1975, and R u l e 2, A l a . C i v . C t . 

Med. R., and t h e r e b y e r r e d as a m a t t e r o f l a w i n n o t o r d e r i n g 

m e d i a t i o n upon h i s r e q u e s t . I t i s t r u e t h a t § 6-6-20 " a l l o w s 

one p a r t y t o r e q u i r e a c o u r t t o o r d e r m e d i a t i o n o f a d i s p u t e , 

i r r e s p e c t i v e o f t h e p o s i t i o n o f any o t h e r p a r t y t o t h e 

d i s p u t e , " Comment t o Amendment t o R u l e 2, A l a . C i v . C t . Med. 

R., e f f e c t i v e J u n e 26, 2002 ( e m p h a s i s a d d e d ) , b u t i t i s a l s o 

t r u e t h a t W a d d e l l n e v e r o b t a i n e d a r u l i n g on h i s r e q u e s t f o r 

m e d i a t i o n and t h a t he c h o s e , i n s t e a d , t o d e f e n d a g a i n s t t h e 

h o s p i t a l ' s summary-judgment m o t i o n f o r t h e n e x t s e v e n months 

w i t h o u t m e n t i o n i n g t h e i s s u e o f m e d i a t i o n a g a i n . "'"A p a r t y 

c a n n o t c l a i m e r r o r where no a d v e r s e r u l i n g i s made a g a i n s t 

h i m . " ' " Kappa Sigma F r a t e r n i t y v. P r i c e - W i l l i a m s , 40 So. 3d 

683, 694 ( A l a . 2009) ( q u o t i n g A l c a z a r S h r i n e Temple v.  

Montgomery C n t y . S h e r i f f ' s D e p ' t, 868 So. 2d 1093, 1094 ( A l a . 

2 0 0 3 ) , q u o t i n g i n t u r n H o l l o w a y v. R o b e r t s o n , 500 So. 2d 1056, 

1059 ( A l a . 1 9 8 6 ) ) . 

W a d d e l l c i t e s W o r k i n g v. J e f f e r s o n C o u n t y E l e c t i o n  

C o m m i s s i o n , 72 So. 3d 18 ( A l a . 2 0 1 1 ) , i n s u p p o r t o f t h e 

argument t h a t t h e t r i a l c o u r t r u l e d on t h e m o t i o n by d e n y i n g 
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i t sub s i l e n t i o . I n W o r k i n g , t h r e e J e f f e r s o n C o u n t y r e s i d e n t s 

c h a l l e n g e d t h e v a l i d i t y o f a s p e c i a l e l e c t i o n and p r e v a i l e d on 

a p p e a l . On remand, t h e p l a i n t i f f s s o u g h t a t t o r n e y f e e s and 

c o s t s , b a s e d on t h e c o m m o n - b e n e f i t d o c t r i n e and t h e i r s t a t u s 

as " p r e v a i l i n g p a r t i e s " u n d e r 42 U.S.C. § 1988; t h e y moved t h e 

t r i a l c o u r t t o e n t e r an o r d e r p r o v i d i n g f o r m e d i a t i o n o f t h e 

a t t o r n e y - f e e i s s u e . The t r i a l c o u r t d i d n o t o r d e r m e d i a t i o n 

b u t d e n i e d t h e p l a i n t i f f s ' m o t i o n f o r an a t t o r n e y - f e e award on 

t h e m e r i t s . From t h a t o r d e r , t h e p l a i n t i f f s a p p e a l e d , a r g u i n g 

t h a t t h e t r i a l c o u r t had e r r e d i n sub s i l e n t i o d e n y i n g t h e i r 

m o t i o n f o r m e d i a t i o n . Our supreme c o u r t a g r e e d t h a t t h e r e had 

been a sub s i l e n t i o d e n i a l . I t h e l d t h a t m e d i a t i o n i s 

m a n d a t o r y when a p a r t y r e q u e s t s i t , t h a t t h e t r i a l c o u r t had 

no d i s c r e t i o n t o deny t h e p l a i n t i f f s ' m o t i o n , and t h a t t h e 

t r i a l c o u r t had p r e m a t u r e l y a d d r e s s e d t h e m e r i t s o f t h e m o t i o n 

f o r a t t o r n e y f e e s . 

W o r k i n g i s d i s t i n g u i s h a b l e b e c a u s e t h e t r i a l c o u r t i n t h e 

p r e s e n t c a s e d i d n o t sub s i l e n t i o deny W a d d e l l ' s r e q u e s t f o r 

m e d i a t i o n . I n l i g h t o f t h e h o s p i t a l ' s r e s p o n s e t o W a d d e l l s ' 

r e q u e s t f o r m e d i a t i o n -- t h a t , " a f t e r l i t i g a t i n g t h i s m a t t e r 

f o r a l m o s t t h r e e y e a r s , [ t h e h o s p i t a l had] no d e s i r e t o s e t t l e 
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t h i s c a s e , and a m e d i a t i o n a t t h i s j u n c t u r e w o u l d be a w a s t e 

o f t i m e , money and r e s o u r c e s " -- and W a d d e l l ' s f a i l u r e 

t h e r e a f t e r t o p r e s s t h e t r i a l c o u r t f o r a r u l i n g on h i s 

r e q u e s t f o r m e d i a t i o n , t h e t r i a l c o u r t was a u t h o r i z e d t o 

c o n c l u d e t h a t W a d d e l l had r e c o n s i d e r e d t h e a d v i s a b i l i t y o f 

s e e k i n g a m e d i a t e d s e t t l e m e n t and had d e c i d e d , i n s t e a d , t o 

d e f e n d a g a i n s t t h e h o s p i t a l ' s d i s p o s i t i v e m o t i o n on t h e 

m e r i t s . I n o t h e r w o r d s , t h e t r i a l c o u r t was w a r r a n t e d i n 

d e t e r m i n i n g t h a t W a d d e l l had abandoned h i s r e q u e s t f o r 

m e d i a t i o n . 

I n t h e c o n t e x t o f a n o t h e r method o f a l t e r n a t i v e d i s p u t e 

r e s o l u t i o n , o u r supreme c o u r t has s t a t e d t h a t " [ w ] h e t h e r a 

p a r t y ' s p a r t i c i p a t i o n i n an a c t i o n amounts t o an e n f o r c e a b l e 

w a i v e r o f i t s r i g h t t o a r b i t r a t e depends on w h e t h e r t h e  

p a r t i c i p a t i o n b e s p e a k s an i n t e n t i o n t o abandon t h e r i g h t i n  

f a v o r o f t h e j u d i c i a l p r o c e s s and, i f s o , w h e t h e r t h e o p p o s i n g 

p a r t y w o u l d be p r e j u d i c e d by a s u b s e q u e n t o r d e r r e q u i r i n g i t 

t o s u b m i t t o a r b i t r a t i o n . " Companion L i f e I n s . Co. v.  

W h i t e s e l l M f g . , I n c . , 670 So. 2d 897, 899 ( A l a . 1995) 

( e m p h a s i s a d d e d ) . C f . R o b e r t s v. R o b e r t s , 278 W i s . 2d 814, 691 

N.W.2d 928 ( C t . App. 2004) ( t a b l e ) ( u n p u b l i s h e d o p i n i o n ) 
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( d e t e r m i n i n g t h a t l i t i g a n t who had " r e q u e s t e d m e d i a t i o n i n a 

w r i t t e n p l e a d i n g , b u t n e v e r o b j e c t e d t o t h e c o u r t ' s d e c i s i o n 

t o p r o c e e d w i t h o u t i t , d e s p i t e numerous o p p o r t u n i t i e s t o do 

s o , " had w a i v e d t h e r i g h t t o m e d i a t i o n ) . 

I n t h e p r e s e n t c a s e , W a d d e l l ' s a c t i o n s f o r t h e s e v e n -

month p e r i o d a f t e r A u g u s t 4, 2010, b e s p o k e an i n t e n t i o n t o 

abandon h i s r i g h t t o m e d i a t i o n i n f a v o r o f d e f e n d i n g a g a i n s t 

t h e h o s p i t a l ' s d i s p o s i t i v e m o t i o n . A f t e r h e r e q u e s t e d 

m e d i a t i o n , W a d d e l l n e v e r s o u g h t a r u l i n g on h i s r e q u e s t , n o r 

d i d he f i l e a p e t i t i o n f o r a w r i t o f mandamus, see Ex p a r t e  

Morgan C n t y . Comm'n, 6 So. 3d 1145, 1147-48 ( A l a . 2008) 

( r e v i e w i n g by mandamus an o r d e r d e n y i n g a r e q u e s t f o r 

m e d i a t i o n b e c a u s e t h e p e t i t i o n e r had no o t h e r a d e q u a t e 

r e m e d y ) , o r a p o s t j u d g m e n t m o t i o n b r i n g i n g t h e m e d i a t i o n 

r e q u e s t t o t h e t r i a l c o u r t ' s a t t e n t i o n . I n s t e a d , he s o u g h t 

t h r e e c o n t i n u a n c e s o f t h e h e a r i n g on t h e h o s p i t a l ' s summary-

judgment m o t i o n and d e f e n d e d a g a i n s t t h a t m o t i o n w i t h o u t e v e r 

m e n t i o n i n g h i s p r e v i o u s r e q u e s t f o r m e d i a t i o n . 

When W a d d e l l r e q u e s t e d m e d i a t i o n on A u g u s t 4, 2010, t h e 

p a r t i e s had been l i t i g a t i n g t h e c a s e f o r 32 months. I t 

a p p e a r s t h a t t h e r e q u e s t f o r m e d i a t i o n was an a t t e m p t t o buy 
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more t i m e t o r e s p o n d t o t h e h o s p i t a l ' s m o t i o n , w h i c h had been 

s c h e d u l e d f o r a h e a r i n g on A u g u s t 10, 2010. I t f u r t h e r 

a p p e a r s t h a t W a d d e l l was s a t i s f i e d t h a t , w i t h o u t i n s i s t i n g on  

m e d i a t i o n , he had s u c c e e d e d i n g a i n i n g more t i m e t o r e s p o n d t o 

t h e m o t i o n by h a v i n g t h e h e a r i n g c o n t i n u e d on t h r e e o c c a s i o n s . 

We do n o t b e l i e v e t h a t t h e m a n d a t o r y m e d i a t i o n c a l l e d f o r i n 

§ 6-6-20 p e r m i t s W a d d e l l ' s a t t e m p t t o " s a n d b a g " t h e t r i a l 

c o u r t by r a i s i n g t h e i s s u e now on a p p e a l . Nor do we b e l i e v e 

t h a t r e v e r s i n g t h e t r i a l c o u r t ' s judgment w i t h d i r e c t i o n s t o 

o r d e r m e d i a t i o n w o u l d s e r v e any u s e f u l p u r p o s e a t t h i s p o i n t . 

I I . 

As a v i s i t o r t o t h e h o s p i t a l , W a d d e l l was a b u s i n e s s 

i n v i t e e t o whom t h e h o s p i t a l owed t h e d u t y t o keep t h e 

p r e m i s e s i n a r e a s o n a b l y s a f e c o n d i t i o n by t h e e x e r c i s e o f 

o r d i n a r y and r e a s o n a b l e c a r e . See Ex p a r t e Wooten, 681 So. 2d 

149 ( A l a . 1 9 8 6 ) . "There i s no p r e s u m p t i o n o f n e g l i g e n c e w h i c h 

a r i s e s f r o m t h e mere f a c t o f an i n j u r y t o an i n v i t e e . " T i c e  

v. T i c e , 361 So. 2d 1051, 1052 ( A l a . 1 9 7 8 ) . A p r e m i s e s owner 

i s n o t an i n s u r e r o f t h e s a f e t y o f i t s i n v i t e e s , and t h e 

d o c t r i n e o f r e s i p s a l o q u i t u r i s g e n e r a l l y n o t a p p l i c a b l e . Ex  

p a r t e H a r o l d L. M a r t i n D i s t r i b . Co., 769 So. 2d 313, 314 ( A l a . 
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2 0 0 0 ) . "[A] mere m a l f u n c t i o n [ o f t h e e l e v a t o r ] w o u l d be 

i n s u f f i c i e n t t o i n v o k e t h e d o c t r i n e o f r e s i p s a l o q u i t u r u n d e r 

Alabama l a w , b e c a u s e 'one can r e a s o n a b l y c o n c l u d e t h a t t h e 

a c c i d e n t c o u l d have happened w i t h o u t any n e g l i g e n c e on t h e 

p a r t o f t h e d e f e n d a n t [ ] . ' " Kmart C o r p . v. B a s s e t t , 7 69 So. 2d 

282, 287 ( A l a . 2000) ( q u o t i n g Ex p a r t e C r a b t r e e I n d u s . Waste,  

I n c . , 728 So. 2d 155, 158 ( A l a . 1 9 9 8 ) ) . " G e n e r a l l y , an 

i n v i t e e must show n o t o n l y t h a t he was i n j u r e d as t h e r e s u l t 

o f a d e f e c t i v e c o n d i t i o n on t h e owner's p r e m i s e s , b u t a l s o 

t h a t t h e owner knew o r s h o u l d have known o f t h e d e f e c t i v e 

c o n d i t i o n . " Edwards v. I n t e r g r a p h S e r v s . Co., 4 So. 3d 495, 

502 ( A l a . C i v . App. 2 0 0 8 ) . 

The m a t e r i a l s s u b m i t t e d i n s u p p o r t o f t h e h o s p i t a l ' s 

summary-judgment m o t i o n e s t a b l i s h e d , p r i m a f a c i e , t h a t t h e 

h o s p i t a l had u s e d r e a s o n a b l e c a r e i n p r o v i d i n g f o r t h e 

i n s p e c t i o n and m a i n t e n a n c e o f t h e e l e v a t o r and t h a t i t n e i t h e r 

knew n o r s h o u l d have known o f t h e e x i s t e n c e o f t h e d e f e c t i v e 

a r m a t u r e on t h e e l e v a t o r ' s FE r e l a y . I n o p p o s i t i o n t o t h e 

h o s p i t a l ' s summary-judgment m o t i o n , W a d d e l l f a i l e d t o t i m e l y 

p r e s e n t any a d m i s s i b l e e v i d e n c e , e i t h e r t h a t t h e h o s p i t a l 

f a i l e d t o i n s p e c t t h e e l e v a t o r o r m a i n t a i n t h e e l e v a t o r i n a 
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r e a s o n a b l y s a f e c o n d i t i o n o r t h a t i t s i n s p e c t i o n - a n d -

m a i n t e n a n c e c o n t r a c t w i t h T h y s s e n K r u p p was u n r e a s o n a b l e . See  

Kmart C o r p . v. B a s s e t t , 769 So. 2d a t 285. 

C i t i n g O l i v e r v. Townsend, 534 So. 2d 1038 ( A l a . 1 9 8 8 ) , 

W a d d e l l m a i n t a i n s t h a t t h e l e g a l argument made by h i s a t t o r n e y 

i n o p p o s i n g t h e h o s p i t a l ' s summary-judgment m o t i o n was i t s e l f 

s u f f i c i e n t t o r a i s e a g e n u i n e i s s u e o f m a t e r i a l f a c t as t o t h e 

h o s p i t a l ' s b r e a c h o f d u t y . O l i v e r i s i n a p t ; t h e i s s u e i n t h a t 

c a s e was w h e t h e r an a t t o r n e y ' s s t a t e m e n t s i n a t r i a l b r i e f 

c o u l d s a t i s f y t h e p r o c e d u r a l r e q u i r e m e n t s o f R u l e 5 6 ( f ) , n o t 

w h e t h e r s u c h s t a t e m e n t s c o u l d s a t i s f y t h e s u b s t a n t i v e 

r e q u i r e m e n t s o f R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. See O l i v e r , 

534 So. 2d a t 1042 ( s t a t i n g t h a t "[w]e do n o t mean t o i m p l y 

t h a t s u b s t a n t i v e f a c t s can be e s t a b l i s h e d s i m p l y by an 

a t t o r n e y ' s s i g n a t u r e on a b r i e f . The m a t t e r s r e p r e s e n t e d h e r e 

r e l a t e o n l y t o p r o c e d u r a l m a t t e r s n o t o t h e r w i s e r e f l e c t e d i n 

t h e r e c o r d " ) . 

The t r i a l c o u r t a c t e d w i t h i n t h e l i m i t s o f i t s d i s c r e t i o n 

i n r e f u s i n g t o c o n s i d e r new e v i d e n c e s u b m i t t e d by W a d d e l l 33 

days a f t e r t h e h e a r i n g on t h e m o t i o n . " ' " ' [ T ] h e t r i a l c o u r t 

can c o n s i d e r o n l y t h a t m a t e r i a l b e f o r e i t a t t h e t i m e o f 
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s u b m i s s i o n o f t h e m o t i o n ' and ... any m a t e r i a l f i l e d 

t h e r e a f t e r 'comes t o o l a t e . ' " ' " Ex p a r t e O r g a n i z e d Cmty.  

A c t i o n P r o g r a m , I n c . , 852 So. 2d 92, 95 ( A l a . 2002) ( q u o t i n g 

Bean v. S t a t e Farm F i r e & Cas. Co., 591 So. 2d 17, 20 ( A l a . 

1 9 9 1 ) , q u o t i n g i n t u r n S h e e t z , A i k e n & A i k e n , I n c . v. Spann, 

H a l l , R i t c h i e , I n c . , 512 So. 2d 99, 101 ( A l a . 1 9 8 7 ) ) . 

Based on the f o r e g o i n g a u t h o r i t i e s , we a f f i r m the 

judgment o f the C o l b e r t C i r c u i t C o u r t . 

AFFIRMED. 

Thompson, P.J., and Bryan and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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