
REL: 04/06/2012 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), of any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2011-2012 

2101007 

T.H. 

v. 

Jefferson County Department of Human Resources 

Appeal from Jefferson Juvenile Court 
(JU-09-50515, JU-09-50516, JU-09-50517, and JU-09-50518) 

THOMPSON, P r e s i d i n g Judge. 

On Febr u a r y 25, 2009, the J e f f e r s o n County Department of 

Human Resources ("DHR") f i l e d i n the J e f f e r s o n J u v e n i l e Court 

("the j u v e n i l e c o u r t " ) f o u r p e t i t i o n s s e e k i n g t o have T.A.S., 

O.D.P., Z.J.P., and Q.D.J. ( h e r e i n a f t e r r e f e r r e d t o 
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c o l l e c t i v e l y as "the c h i l d r e n " ) d e c l a r e d dependent and s e e k i n g 

an award of cu s t o d y of the c h i l d r e n t o DHR. The a c t i o n s 

i n i t i a t e d by those p e t i t i o n s were d e s i g n a t e d as case numbers 

JU-09-50515, JU-09-50516, JU-09-50517, and JU-09-50518 and are 

h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "the dependency 

a c t i o n s . " I n i t s dependency p e t i t i o n s , DHR a l l e g e d t h a t the 

c h i l d r e n ' s mother i s T.H. ("the mother") and t h a t the 

c h i l d r e n ' s s i b l i n g , L.A.S., had d i e d i n the f a m i l y ' s home 

under c i r c u m s t a n c e s c a u s i n g DHR t o be concerned f o r the 

c h i l d r e n ' s s a f e t y . On F e b r u a r y 27, 2009, the j u v e n i l e c o u r t 

e n t e r e d s h e l t e r - c a r e o r d e r s awarding DHR pendente l i t e c u s t o d y 

of the c h i l d r e n and o r d e r i n g t h a t the mother have no c o n t a c t 

w i t h the c h i l d r e n pending f u r t h e r o r d e r s of the c o u r t . On 

March 2, 2009, a f t e r a h e a r i n g , the j u v e n i l e c o u r t c o n t i n u e d 

pendente l i t e c u s t o d y of the c h i l d r e n w i t h DHR but awarded the 

mother s u p e r v i s e d v i s i t a t i o n w i t h the c h i l d r e n . A d d i t i o n a l 

r e v i e w o r d e r s were e n t e r e d i n the dependency a c t i o n s i n May 

2009 and September 2009, and, p u r s u a n t t o those o r d e r s , 

c u s t o d y of the c h i l d r e n remained w i t h DHR. 

On October 20, 2009, the mother f i l e d motions i n the 

dependency a c t i o n s s e e k i n g the r e t u r n of cu s t o d y of the 
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c h i l d r e n t o her. I n s u p p o r t of those motions, the mother 

s u b m i t t e d a l e t t e r from the J e f f e r s o n County d i s t r i c t a t t o r n e y 

i n d i c a t i n g t h a t a grand j u r y had not i n d i c t e d her on charges 

of c r i m i n a l l y n e g l i g e n t homicide i n c o n n e c t i o n w i t h the death 

of L.A.S. The mother l a t e r renewed those motions s e e k i n g the 

r e t u r n of c u s t o d y of the c h i l d r e n . The j u v e n i l e c o u r t 

s u b s e q u e n t l y e n t e r e d r e v i e w o r d e r s r e q u i r i n g the mother t o 

complete a p s y c h o l o g i c a l e x a m i n a t i o n and a substance-abuse 

assessment and t o comply w i t h o t h e r r e u n i f i c a t i o n g o a l s 

i d e n t i f i e d by DHR. 

On May 24, 2010, the j u v e n i l e c o u r t e n t e r e d o r d e r s i n the 

dependency a c t i o n s i n c o r p o r a t i n g a s t i p u l a t i o n of the p a r t i e s 

t h a t the c h i l d r e n were dependent, as t h a t term i s d e f i n e d i n 

§ 12-15-102(8), A l a . Code 1975. I n the May 24, 2010, o r d e r s , 

the j u v e n i l e c o u r t o r d e r e d the mother t o comply w i t h DHR's 

r e u n i f i c a t i o n g o a l s , c o n t i n u e d the award of s u p e r v i s e d 

v i s i t a t i o n f o r the mother, and o r d e r e d the mother not t o 

a t t e n d v i s i t a t i o n a r r a n g e d f o r the b e n e f i t of o t h e r r e l a t i v e s . 

The j u v e n i l e c o u r t a l s o r e s e r v e d the i s s u e of an award of a 

s p e c i f i c amount of c h i l d s u p p o r t , but i t noted t h a t the mother 

3 



2101007 

was "under an ongoing o b l i g a t i o n " t o c o n t r i b u t e t o the sup p o r t 

of the c h i l d r e n . 

On October 20, 2010, the mother a g a i n f i l e d i n the 

dependency a c t i o n s motions a s k i n g the j u v e n i l e c o u r t t o r e t u r n 

c u s t o d y of the c h i l d r e n t o h e r . Two days l a t e r , on October 

22, 2010, DHR f i l e d p e t i t i o n s s e e k i n g t o t e r m i n a t e the 

mother's p a r e n t a l r i g h t s t o the c h i l d r e n . Each of DHR's 

t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s p e t i t i o n s i n i t i a t e d a s e p a r a t e 

c l a i m from those a s s e r t e d i n the dependency a c t i o n s , and, 

t h e r e f o r e , each of the c l a i m s was a s s i g n e d a .01 d e s i g n a t i o n 

f o r the case numbers f o r the dependency a c t i o n s . 

On November 5, 2010, DHR f i l e d motions i n the dependency 

a c t i o n s s e e k i n g an award of c h i l d s u p p o r t , i n c l u d i n g 

r e t r o a c t i v e c h i l d s u p p o r t , f o r each of the c h i l d r e n . See § 

12-15-314(e), A l a . Code 1975 ( p r o v i d i n g , i n p a r t , t h a t " [ a ] n y 

p e t i t i o n a l l e g i n g dependency of a c h i l d f i l e d by the 

Department of Human Resources s h a l l c o n t a i n a r e q u e s t f o r 

c h i l d s u p p o r t " ) . I n those motions, DHR a l l e g e d t h a t i t 

a n t i c i p a t e d t h a t the mother might be a r e c i p i e n t of funds from 
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the s e t t l e m e n t of a l e g a l a c t i o n p e r t a i n i n g t o the death of 

L.A.S. 1 

On January 5, 2011, the j u v e n i l e c o u r t e n t e r e d o r d e r s i n 

the dependency a c t i o n s s t a t i n g t h a t i t had not had time d u r i n g 

a h e a r i n g on t h a t date t o c o n s i d e r the mother's p e n d i n g 

motions f o r a r e t u r n of cu s t o d y or DHR's pe n d i n g motions f o r 

c h i l d s u p p o r t but t h a t a h e a r i n g on those motions was t o be 

conducted i n F e b r u a r y 2011. I n those o r d e r s , the j u v e n i l e 

c o u r t n oted t h a t the s c h e d u l e d e v i d e n t i a r y h e a r i n g would se r v e 

as a " p r e l i m i n a r y h e a r i n g " f o r DHR's p e t i t i o n s s e e k i n g the 

t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s . 

The j u v e n i l e c o u r t h e a r d t e s t i m o n y and the arguments of 

c o u n s e l over the course of f o u r days d u r i n g F e b r u a r y and March 

2011. A t the b e g i n n i n g of t h a t h e a r i n g , the j u v e n i l e c o u r t 

e x p r e s s l y n oted t h a t i t was not c o n s i d e r i n g DHR's s e p a r a t e 

1We note t h a t arguments of c o u n s e l on another i s s u e d u r i n g 
the f i n a l h e a r i n g i n the dependency a c t i o n s i n d i c a t e d t h a t 
L.A.S.'s m a t e r n a l grandmother had f i l e d an a c t i o n a g a i n s t DHR 
i n c o n n e c t i o n w i t h L.A.S.'s dea t h and t h a t the p a r t i e s had 
s e t t l e d t h a t c l a i m . D u r i n g those arguments, DHR's a t t o r n e y 
p o i n t e d out t h a t the mother, r a t h e r than the m a t e r n a l 
grandmother, would l i k e l y r e c e i v e any award from t h a t a c t i o n 
because i t would be p a i d t o the e s t a t e of L.A.S. 
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c l a i m s s e e k i n g the t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s 

at t h a t h e a r i n g . 

On J u l y 15, 2011, the j u v e n i l e c o u r t e n t e r e d an o r d e r 

p e r t a i n i n g t o a l l f o u r dependency a c t i o n s i n which i t , among 

o t h e r t h i n g s , o r d e r e d t h a t c u s t o d y of the c h i l d r e n remain w i t h 

DHR, awarded the mother s u p e r v i s e d v i s i t a t i o n , o r d e r e d the 

mother t o p r o v i d e a l l the a t t o r n e y s an updated r e l a t i v e -

r e s o u r c e s l i s t , and o r d e r e d the mother t o b r i n g e v i d e n c e of 

her income t o the next h e a r i n g ; i n the i n t e r i m , the mother was 

o r d e r e d t o " v o l u n t a r i l y pay c h i l d s u p p o r t " f o r the b e n e f i t of 

the c h i l d r e n . On J u l y 22, 2011, the mother f i l e d a n o t i c e of 

ap p e a l t o t h i s c o u r t . 

A l t h o u g h n e i t h e r p a r t y has addressed t h i s c o u r t ' s 

j u r i s d i c t i o n over t h i s a p p e a l as i t r e l a t e s t o the f i n a l i t y of 

the j u v e n i l e c o u r t ' s J u l y 15, 2011, o r d e r from which t h i s 

a p p e a l i s t a k e n , j u r i s d i c t i o n a l i s s u e s are of such 

s i g n i f i c a n c e t h a t an a p p e l l a t e c o u r t may ta k e n o t i c e of them 

ex mero motu. W a l l a c e v. Tee Jays Mfg. Co., 689 So. 2d 210, 

211 ( A l a . C i v . App. 1997). G e n e r a l l y , " o n l y a f i n a l judgment 

w i l l s u p p o r t an a p p e a l . § 12-22-2, A l a . Code 1975. An o r d e r 

t h a t does not d i s p o s e of a l l c l a i m s or determine the r i g h t s 

6 



2101007 

and l i a b i l i t i e s of a l l the p a r t i e s t o an a c t i o n i s g e n e r a l l y 

not f i n a l . " Stone v. Haley, 812 So. 2d 1245, 1246 ( A l a . C i v . 

App. 2001). 

I n t h i s case, the j u v e n i l e c o u r t conducted a h e a r i n g i n 

the dependency a c t i o n s on the mother's motions r e q u e s t i n g a 

r e t u r n of cust o d y t o her and DHR's c l a i m f o r c h i l d s u p p o r t . 

However, the j u v e n i l e c o u r t ' s J u l y 15, 2011, o r d e r d i d not 

r e s o l v e DHR's pending c l a i m s e e k i n g c h i l d s u p p o r t ; i t 

postponed r u l i n g on t h a t c l a i m u n t i l the mother produced 

a d d i t i o n a l e v i d e n c e p e r t a i n i n g t o her income. 2 A c c o r d i n g l y , 

we conclude t h a t , because the j u v e n i l e c o u r t f a i l e d t o 

e s t a b l i s h a c h i l d - s u p p o r t award as r e q u e s t e d i n DHR's motions 

f o r such an award, the J u l y 15, 2011, o r d e r i s n o n f i n a l . 

M.S.M. v. M.W.M., 72 So. 3d 626, 636 ( A l a . C i v . App. 2011); 

N a y l o r v. N a y l o r , 981 So. 2d 440, 441 ( A l a . C i v . App. 2007); 

and Newman v. Newman, 957 So. 2d 1153, 1154 ( A l a . C i v . App. 

2006) . When an ap p e a l i s taken from a n o n f i n a l o r d e r , the 

app e a l must be d i s m i s s e d . Moore v. S t r i c k l a n d , 54 So. 3d 906, 

2We note t h a t § 12-15-314(e), A l a . Code 1975, p r o v i d e s 
t h a t , when a dependent c h i l d i s p l a c e d i n DHR's custody, "the 
j u v e n i l e c o u r t s h a l l o r d e r c h i l d s u p p o r t i n c o n f o r m i t y w i t h 
the c h i l d s u p p o r t g u i d e l i n e s as s e t out i n Rule 32, Alabama 
Rul e s of J u d i c i a l A d m i n i s t r a t i o n . " 
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908 ( A l a . C i v . App. 2010); V.C. v. C.T., 976 So. 2d 465, 468 

( A l a . C i v . App. 2007); and Sleasman v. Sleasman, 907 So. 2d 

1075, 1076 ( A l a . C i v . App. 2005). A c c o r d i n g l y , we d i s m i s s the 

mother's appe a l as h a v i n g been taken from a n o n f i n a l judgment. 

APPEAL DISMISSED. 

P i t t m a n and Thomas, J J . , concur. 

Moore, J . , d i s s e n t s , w i t h w r i t i n g , which Bryan, J . , 

j o i n s . 
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MOORE, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . 

T.H., the mother, appeals from a J u l y 15, 2011, judgment 

of the J e f f e r s o n J u v e n i l e Court ("the j u v e n i l e c o u r t " ) 

r e f u s i n g t o r e t u r n t o her the c u s t o d y of f o u r of her c h i l d r e n 

on the ground of t h e i r c o n t i n u i n g dependency. In the main 

o p i n i o n , a m a j o r i t y of t h i s c o u r t d i s m i s s e s the a p p e a l because 

the j u v e n i l e c o u r t f a i l e d t o a d j u d i c a t e a c l a i m f o r c h i l d 

s u p p o r t f i l e d by the J e f f e r s o n County Department of Human 

Resources ("DHR"). However, as I e x p l a i n e d a t l e n g t h i n my 

d i s s e n t i n T.C. v. Mac.M., [Ms. 2100037, Nov. 18, 2011] 

So. 3d , ( A l a . C i v . App. 2011), § 12-15-601, A l a . Code 

1975, s p e c i f i c a l l y a l l o w s a p peals from "a judgment or o r d e r 

from any j u v e n i l e c o u r t p r o c e e d i n g , " r e g a r d l e s s of whether 

t h a t judgment or o r d e r may be c o n s i d e r e d a f i n a l a d j u d i c a t i o n 

of a l l the i s s u e s between the p a r t i e s . So. 3d a t 

(Moore, J . , d i s s e n t i n g ) . 3 Thus, I cannot agree t h a t t h i s 

a p p e a l s h o u l d be d i s m i s s e d based on the l a c k of f i n a l i t y of 

the J u l y 15, 2011, judgment. 

3On January 11, 2012, our supreme c o u r t g r a n t e d T.C.'s 
p e t i t i o n f o r a w r i t of c e r t i o r a r i ; t h a t c o u r t has not y e t 
i s s u e d a r u l i n g i n the case. 
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A d d i t i o n a l l y , I note t h a t DHR f i l e d i t s o r i g i n a l 

dependency p e t i t i o n s on Fe b r u a r y 25, 2009. A t t h a t t i m e , as 

i t s t i l l does today, § 12-15-314(e), A l a . Code 1975, p r o v i d e d 

t h a t " [ a ] n y p e t i t i o n a l l e g i n g dependency of a c h i l d f i l e d by 

the Department of Human Resources s h a l l c o n t a i n a r e q u e s t f o r 

c h i l d s u p p o r t . " D e s p i t e t h a t mandate, DHR d i d not r e q u e s t 

c h i l d s u p p o r t u n t i l November 5, 2010, a f t e r the c h i l d r e n had 

been i n f o s t e r care f o r almost two y e a r s . On January 5, 2011, 

the j u v e n i l e c o u r t s p e c i f i c a l l y n o t i f i e d the p a r t i e s t h a t the 

c h i l d - s u p p o r t c l a i m would be t r i e d i n Fe b r u a r y 2011. The 

j u v e n i l e c o u r t i s s u e d i t s judgment f o u r months a f t e r the 

c o n c l u s i o n of the t r i a l , o n l y then n o t i f y i n g the p a r t i e s t h a t 

the amount of c h i l d s u p p o r t would be d e t e r m i n e d a f t e r the 

mother produced a d d i t i o n a l e v i d e n c e of her income. 4 The 

mother f i l e d her n o t i c e of a p p e a l on J u l y 22, 2011. A l l t o l d , 

over 3 years have passed s i n c e DHR f i l e d the o r i g i n a l 

dependency p e t i t i o n s ; over 17 months have passed s i n c e DHR 

f i r s t f o r m a l l y r e q u e s t e d c h i l d s u p p o r t ; and over 8 months have 

4The o n l y i s s u e l e f t undetermined was the amount of c h i l d 
s u p p o r t p a y a b l e t o DHR. The j u v e n i l e c o u r t had l o n g b e f o r e 
o r d e r e d the mother t o pay v o l u n t a r y c h i l d s u p p o r t , and i t s 
J u l y 15, 2011, o r d e r m a i n t a i n e d t h a t r e q u i r e m e n t . 
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passed s i n c e the j u v e n i l e c o u r t n o t i f i e d the p a r t i e s t h a t i t 

would d e c i d e the i s s u e of the amount of c h i l d s u p p o r t a t a 

l a t e r t i m e . T h i s c o u r t i s now d i s m i s s i n g the mother's a p p e a l 

t o a l l o w the j u v e n i l e c o u r t t o complete t h a t t a s k . Meanwhile, 

f o u r c h i l d r e n l a n g u i s h i n f o s t e r care w i t h no r e s o l u t i o n as t o 

the b a s i c u n d e r l y i n g q u e s t i o n of whether t h e y s h o u l d even be 

t h e r e . 

I b e l i e v e the l e g i s l a t u r e removed the f i n a l i t y 

r e q uirement from § 12-15-601 s p e c i f i c a l l y t o p r e v e n t an 

outcome l i k e the one i n the p r e s e n t case. The l e g i s l a t u r e 

o b v i o u s l y r e c o g n i z e d t h a t j u v e n i l e c o u r t s r o u t i n e l y make 

d e c i s i o n s a f f e c t i n g the fundamental r i g h t s of f a m i l i e s i n t h i s 

s t a t e t h a t demand immediate a p p e l l a t e r e v i e w . T.C., So. 

3d a t (Moore, J . , d i s s e n t i n g ) . The r e v i e w of a judgment 

t h a t p r e v e n t s the r e t u r n of f o u r c h i l d r e n from s t a t e - s p o n s o r e d 

f o s t e r care t o t h e i r n a t u r a l mother s h o u l d not be d e l a y e d f o r 

such t e c h n i c a l i t i e s as a f a i l u r e t o a d j u d i c a t e the amount of 

c h i l d s u p p o r t t o be p a i d by the mother t o DHR; the c h i l d -

s u p p o r t c l a i m would be i r r e l e v a n t i f t h i s c o u r t r e v e r s e d the 

dependency judgment. Even i f the judgment was a f f i r m e d , the 

s e p a r a t e i s s u e of c h i l d s u p p o r t would not a f f e c t our d e c i s i o n 
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on the m a t ter a t i s s u e on a p p e a l one way or the o t h e r , and, 

under § 12-15-314(e), any p a r t y a g g r i e v e d by the c h i l d - s u p p o r t 

c a l c u l a t i o n c o u l d a p p e a l t h a t o r d e r s e p a r a t e l y , a f t e r the 

c u s t o d y of the c h i l d r e n has a l r e a d y been s e t t l e d . At l e a s t I 

b e l i e v e t h a t i s the i n t e n t of the l e g i s l a t u r e . 

S e c t i o n 12-15-315, A l a . Code 1975, r e q u i r e s j u v e n i l e 

c o u r t s t o d e c i d e the permanent c u s t o d i a l d i s p o s i t i o n of 

c h i l d r e n w i t h i n 12 months of the date they e n t e r out-of-home 

c a r e . The l e g i s l a t u r e i n t e n d e d by t h a t p r o v i s i o n t o s h o r t e n , 

t o the e x t e n t p o s s i b l e , the l e n g t h of time c h i l d r e n spend i n 

f o s t e r care f a c i n g i n d e t e r m i n a t e p r o s p e c t s as t o t h e i r 

c u s t o d i a l f u t u r e . M.A.J. v. S.F., 994 So. 2d 280, 290-91 

( A l a . C i v . App. 2008) ( n o t i n g t h a t time l i m i t a t i o n s were 

e n a c t e d t o comply w i t h f e d e r a l A d o p t i o n and Safe F a m i l i e s A c t , 

42 U.S.C. § 671 and § 675). The p u b l i c p o l i c y of t h i s s t a t e 

r e q u i r e s e x p e d i t e d r e s o l u t i o n of c o n t r o v e r s i e s r e g a r d i n g 

whether c h i l d r e n s h o u l d remain i n f o s t e r c a r e and under what 

c o n d i t i o n s t h e y s h a l l be removed from f o s t e r c a r e . I can 

c o n c e i v e of no p u b l i c p o l i c y advanced by the h o l d i n g i n T.C. 

t h a t would outweigh those c o n s i d e r a t i o n s , and, as i l l u s t r a t e d 

by t h i s p a r t i c u l a r case, I can f o r e s e e o n l y c o n t i n u e d 

12 



2101007 

d e s t r u c t i o n of the s u b s t a n t i v e g o a l s of the Alabama J u v e n i l e 

J u s t i c e A c t , § 12-15-101 e t seq., A l a . Code 1975, by a p p l y i n g 

T.C. 

Bryan, J . , c o n c u r s . 
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