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THOMAS, Judge. 

Stac e y M a l l e t t e Hein ("the mother") and A b e l F u l l e r ("the 

f a t h e r " ) m a r r i e d i n 1999. They s e p a r a t e d i n November 2004, 

w h i l e the mother was pregnant w i t h t w i n s , and she moved t o 
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O n t a r i o , Canada. The p a r t i e s ' c h i l d r e n were born i n Canada i n 

March 2005. 

In August 2005, the f a t h e r sought a d i v o r c e from the 

mother i n Alabama; i n h i s d i v o r c e c o m p l a i n t , the f a t h e r 

r e q u e s t e d t h a t the Madison C i r c u i t C o u r t ("the t r i a l c o u r t " ) 

determine the p a t e r n i t y of the c h i l d r e n because he s u s p e c t e d 

t h a t he was not the f a t h e r of the c h i l d r e n . The f a t h e r a l s o 

r e q u e s t e d t h a t , i f h i s p a t e r n i t y was e s t a b l i s h e d , the t r i a l 

c o u r t determine c h i l d - c u s t o d y and c h i l d - s u p p o r t i s s u e s . The 

mother appeared s p e c i a l l y i n the Alabama d i v o r c e a c t i o n ; 

a l t h o u g h the mother conceded t h a t the t r i a l c o u r t c o u l d 

d i v o r c e her and the f a t h e r , she a s s e r t e d t h a t the t r i a l c o u r t 

c o u l d not e n t e r a judgment a d d r e s s i n g c h i l d c u s t o d y or c h i l d 

s u p p o r t because i t l a c k e d j u r i s d i c t i o n t o do so. The t r i a l 

c o u r t agreed and e n t e r e d a judgment t h a t d i v o r c e d the p a r t i e s 

and i n c o r p o r a t e d a s e t t l e m e n t agreement a d d r e s s i n g p r o p e r t y 

i s s u e s ; the judgment d i d not address p a t e r n i t y , c h i l d c ustody, 

or c h i l d s u p p o r t . Meanwhile, the mother sought and r e c e i v e d 

a judgment i n Canada i n which the f a t h e r was o r d e r e d t o pay 

c h i l d s u p p o r t . The Canadian judgment awarded the mother 

cus t o d y of the p a r t i e s ' c h i l d r e n but awarded the f a t h e r no 
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v i s i t a t i o n . The f a t h e r had moved t o d i s m i s s the Canadian 

a c t i o n because, he had argued, the Canadian c o u r t l a c k e d 

j u r i s d i c t i o n over h i m ; he was u n s u c c e s s f u l . 

The mother attempted on two o c c a s i o n s t o r e g i s t e r the 

Canadian judgment i n Alabama. N e i t h e r attempt r e s u l t e d i n a 

r e g i s t r a t i o n of the Canadian judgment. In 2007, an Alabama 

c o u r t d e c l a r e d t h a t the Canadian judgment was v o i d , presumably 

on the ground t h a t the f a t h e r was not p r o p e r l y s e r v e d w i t h the 

c o m p l a i n t t h a t i n i t i a t e d t h a t a c t i o n . The mother d i d not 

a p p e a l from t h a t judgment. 

In J u l y 2009, the mother f i l e d i n the t r i a l c o u r t what 

she s t y l e d as a p e t i t i o n f o r m o d i f i c a t i o n , s e e k i n g 

m o d i f i c a t i o n of the 2005 Alabama d i v o r c e judgment. She 

r e q u e s t e d t h a t the t r i a l c o u r t modify the Alabama d i v o r c e 

judgment t o address the c h i l d - c u s t o d y and c h i l d - s u p p o r t i s s u e s 

t h a t i t had not r e s o l v e d ; she a l s o s p e c i f i c a l l y sought 

r e t r o a c t i v e c h i l d s u p p o r t , an o r d e r d i r e c t i n g the f a t h e r t o 

name the c h i l d r e n as b e n e f i c i a r i e s of a l i f e - i n s u r a n c e p o l i c y 

on h i s l i f e , an award compensating her f o r her t r a v e l 

expenses, and an a t t o r n e y f e e . The mother d i d not attempt t o 

r e g i s t e r the Canadian judgment a t h i r d time or seek a 
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m o d i f i c a t i o n of i t s c h i l d - c u s t o d y or c h i l d - s u p p o r t p r o v i s i o n s , 

h a v i n g t w i c e f a i l e d i n t h a t endeavor and h a v i n g r e c e i v e d a 

d e t e r m i n a t i o n t h a t the Canadian c u s t o d y and c h i l d - s u p p o r t 

judgment was v o i d and u n e n f o r c e a b l e . As a r e s u l t , we conclude 

t h a t she was s e e k i n g an i n i t i a l c u s t o d y d e t e r m i n a t i o n and an 

i n i t i a l c h i l d - s u p p o r t o r d e r r e g a r d i n g the c h i l d r e n as a 

m o d i f i c a t i o n t o the 2005 Alabama d i v o r c e judgment. 

The f a t h e r answered the mother's p e t i t i o n and f i l e d a 

c o u n t e r c l a i m i n which he sought v i s i t a t i o n w i t h the c h i l d r e n . 

In h i s answer, the f a t h e r r a i s e d q u e s t i o n s r e g a r d i n g the t r i a l 

c o u r t ' s j u r i s d i c t i o n over the p r o c e e d i n g . In response, the 

mother amended her m o d i f i c a t i o n p e t i t i o n t o s t a t e t h a t no 

c o u r t of any o t h e r s t a t e would have j u r i s d i c t i o n over the 

c h i l d - c u s t o d y and c h i l d - s u p p o r t i s s u e s and t h a t the mother 

e x p r e s s l y "consents t o the j u r i s d i c t i o n of [ t h e t r i a l c o u r t ] 

w i t h r e s p e c t t o the c h i l d c u s t o d y and s u p p o r t i s s u e s . " 

A f t e r a t r i a l i n January 2011, the t r i a l c o u r t e n t e r e d a 

judgment on March 1, 2011, m o d i f y i n g the 2005 d i v o r c e 

judgment. In t h a t judgment, the t r i a l c o u r t d e termined t h a t 

i t had s u b j e c t - m a t t e r j u r i s d i c t i o n over the c h i l d - c u s t o d y and 

c h i l d - s u p p o r t i s s u e s , awarded the p a r t i e s j o i n t l e g a l c u s t o d y 
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of the c h i l d r e n , awarded the mother s o l e p h y s i c a l c u s t o d y of 

the c h i l d r e n , awarded the f a t h e r s p e c i f i e d v i s i t a t i o n p e r i o d s , 

and o r d e r e d the f a t h e r t o pay $1, 254.47 per month i n c h i l d 

s u p p o r t . A c c o r d i n g t o the judgment, the f a t h e r ' s c h i l d -

s u p p o r t o b l i g a t i o n was made r e t r o a c t i v e t o A p r i l 23, 2009, the 

date of p a t e r n i t y - t e s t r e s u l t s c o n f i r m i n g the f a t h e r ' s 

p a t e r n i t y of the c h i l d r e n . The t r i a l c o u r t c a l c u l a t e d the 

f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e t o be $26,343.87 and awarded 

the mother t h a t amount. The t r i a l c o u r t r e q u i r e d the mother 

t o m a i n t a i n h e a l t h i n s u r a n c e on the c h i l d r e n and o r d e r e d t h a t 

the p a r t i e s would each be r e s p o n s i b l e f o r o n e - h a l f of any 

noncovered m e d i c a l expenses i n c u r r e d on b e h a l f of the 

c h i l d r e n . Because the t r i a l c o u r t a l s o made the f a t h e r ' s 

r e s p o n s i b i l i t y f o r noncovered m e d i c a l expenses r e t r o a c t i v e t o 

A p r i l 23, 2009, the t r i a l c o u r t awarded the mother $226.30 f o r 

m e d i c a l expenses i n c u r r e d on b e h a l f of the c h i l d r e n between 

t h a t date and the date of the judgment. The t r i a l c o u r t 

d e n i e d a l l o t h e r r e l i e f r e q u e s t e d by the p a r t i e s . 

The f a t h e r sought postjudgment r e v i e w of the t r i a l 

c o u r t ' s March 1, 2011, judgment. The f a t h e r r e q u e s t e d t h a t he 

be a l l o w e d t o secure h e a l t h i n s u r a n c e c o v e r i n g the c h i l d r e n so 
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t h a t he would not be r e q u i r e d t o pay 79.27% of the h e a l t h -

i n s u r a n c e premium p a i d by J o e l H e i n , the mother's c u r r e n t 

husband, f o r the h e a l t h i n s u r a n c e coverage f o r H e i n , Hein's 

c h i l d , the mother, and the c h i l d r e n . 1 A c c o r d i n g t o the 

f a t h e r , he c o u l d s ecure h e a l t h i n s u r a n c e w i t h o u t an a d d i t i o n a l 

c o s t t o him and t h a t t h a t i n s u r a n c e would p r o v i d e f u l l 

coverage t o the c h i l d r e n i n New York, where the mother and the 

c h i l d r e n were c u r r e n t l y l i v i n g . A f t e r a h e a r i n g on the 

f a t h e r ' s motion, the t r i a l c o u r t amended i t s judgment on June 

15, 2011, t o a d j u s t the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n 

downward t o $929.84 per month and t o a d j u s t the c h i l d - s u p p o r t 

a r r e a r a g e t o $19,526.58 as a r e s u l t of the t r i a l c o u r t ' s 

d e c i s i o n not t o i n c l u d e the h e a l t h - i n s u r a n c e premium p a i d by 

the mother's c u r r e n t husband i n i t s c h i l d - s u p p o r t - o b l i g a t i o n 

c a l c u l a t i o n . The c o u r t s p e c i f i c a l l y found t h a t i t would be 

m a n i f e s t l y u n j u s t and i n e q u i t a b l e t o i n c l u d e the h e a l t h -

i n s u r a n c e premium i n the c h i l d - s u p p o r t - o b l i g a t i o n c a l c u l a t i o n 

under the f a c t s of the case. 

1The mother m a r r i e d H e i n i n December 2009, and the mother 
and the c h i l d r e n moved t o the s t a t e of New York, where they 
r e s i d e d a t the time of the J a n u a r y 2011 t r i a l . 
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The mother sought postjudgment r e v i e w of the t r i a l 

c o u r t ' s June 15, 2011, amended judgment. On J u l y 22, 2011, 

the mother f i l e d a n o t i c e of a p p e a l t o t h i s c o u r t . The t r i a l 

c o u r t d e n i e d the mother's postjudgment motion on August 24, 

2011. The mother's n o t i c e of a p p e a l t h e r e f o r e became 

e f f e c t i v e on t h a t d ate. See Rule 4 ( a ) ( 5 ) , A l a . R. App. P. 

( p r o v i d i n g t h a t a n o t i c e of a p p e a l f i l e d b e f o r e the r e s o l u t i o n 

of a postjudgment motion i s h e l d i n abeyance and becomes 

e f f e c t i v e on the date the postjudgment motion i s r e s o l v e d by 

a r u l i n g or d e n i e d by o p e r a t i o n of l a w ) . 

A l t h o u g h n e i t h e r p a r t y r a i s e s the i s s u e of j u r i s d i c t i o n , 

we must f i r s t c o n s i d e r whether we have j u r i s d i c t i o n over t h i s 

a p p e a l . Baker v. Baker, 25 So. 3d 470, 472 ( A l a . C i v . App. 

2009) ( s t a t i n g t h a t an a p p e l l a t e c o u r t may t a k e n o t i c e of 

j u r i s d i c t i o n a l m a t t e r s ex mero motu). We b e g i n our a n a l y s i s 

by c o n s i d e r i n g Alabama's v e r s i o n of the U n i f o r m C h i l d Custody 

J u r i s d i c t i o n and Enforcement A c t ("UCCJEA"), c o d i f i e d a t A l a . 

Code 1975, § 30-3B-101 e t seq. The UCCJEA s e t s out the b a s i s 

f o r s u b j e c t - m a t t e r j u r i s d i c t i o n i n a c h i l d - c u s t o d y 
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p r o c e e d i n g . 2 A s t a t e has j u r i s d i c t i o n t o e n t e r an i n i t i a l 

c h i l d - c u s t o d y d e t e r m i n a t i o n o n l y when one of the c r i t e r i a i n 

§ 30-3B-201(a) i s s a t i s f i e d . 3 See § 30-3B-201(b) ("Subsection 

(a) i s the e x c l u s i v e j u r i s d i c t i o n a l b a s i s f o r making a c h i l d 

c u s t o d y d e t e r m i n a t i o n by a c o u r t of t h i s s t a t e . " ) . S e c t i o n 

30-3B-201(a) p r o v i d e s : 

2A " c h i l d c u s t o d y p r o c e e d i n g " i s d e f i n e d as 

" [ a ] p r o c e e d i n g i n a c o u r t i n which l e g a l c ustody, 
p h y s i c a l c u s t o d y , or v i s i t a t i o n w i t h r e s p e c t t o a 
c h i l d i s an i s s u e . The term i n c l u d e s a p r o c e e d i n g 
f o r d i v o r c e , s e p a r a t i o n , n e g l e c t , abuse, dependency, 
g u a r d i a n s h i p , p a t e r n i t y , t e r m i n a t i o n of p a r e n t a l 
r i g h t s , and p r o t e c t i o n from domestic v i o l e n c e , i n 
which the i s s u e may appear. The term does not 
i n c l u d e a c o u r t p r o c e e d i n g i n v o l v i n g j u v e n i l e 
d e l i n q u e n c y , c o n t r a c t u a l e m a n c i p a t i o n , a d o p t i o n , or 
enforcement under A r t i c l e 3 [§§ 30-3B-301 through 

30-3B-314]." 

§ 30-3B-102(4). 
3A " c h i l d c u s t o d y d e t e r m i n a t i o n " i s d e f i n e d as 

" [ a ] judgment, decree, or o t h e r o r d e r of a c o u r t 
p r o v i d i n g f o r the l e g a l c ustody, p h y s i c a l custody, 
or v i s i t a t i o n w i t h r e s p e c t t o a c h i l d . The term 
i n c l u d e s a permanent, temporary, i n i t i a l , and 
m o d i f i c a t i o n o r d e r . The term does not i n c l u d e an 
o r d e r r e l a t i n g t o c h i l d s u p p o r t or o t h e r monetary 
o b l i g a t i o n of an i n d i v i d u a l . " 

§ 30-3B-102(3). 
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"(a) E x cept as o t h e r w i s e p r o v i d e d i n S e c t i o n 30-
3B-204, a c o u r t of t h i s s t a t e has j u r i s d i c t i o n t o 
make an i n i t i a l c h i l d c ustody d e t e r m i n a t i o n o n l y i f : 

"(1) T h i s s t a t e i s the home s t a t e of 
the c h i l d on the date of the commencement 
of the p r o c e e d i n g , or was the home s t a t e of 
the c h i l d w i t h i n s i x months b e f o r e the 
commencement of the p r o c e e d i n g and the 
c h i l d i s absent from t h i s s t a t e but a 
p a r e n t or person a c t i n g as a p a r e n t 
c o n t i n u e s t o l i v e i n t h i s s t a t e ; 

"(2) A c o u r t of another s t a t e does not 
have j u r i s d i c t i o n under s u b d i v i s i o n (1), or 
a c o u r t of the home s t a t e of the c h i l d has 
d e c l i n e d t o e x e r c i s e j u r i s d i c t i o n on the 
ground t h a t t h i s s t a t e i s the more 
a p p r o p r i a t e forum under S e c t i o n 30-3B-207 
or 30-3B-208, and: 

"a. The c h i l d and the 
c h i l d ' s p a r e n t s , or the c h i l d and 
at l e a s t one p a r e n t or a person 
a c t i n g as a p a r e n t , have a 
s i g n i f i c a n t c o n n e c t i o n w i t h t h i s 
s t a t e o t h e r than mere p h y s i c a l 
p r e s e n c e ; and 

"b. S u b s t a n t i a l e v i d e n c e i s 
a v a i l a b l e i n t h i s s t a t e 
c o n c e r n i n g the c h i l d ' s c a r e , 
p r o t e c t i o n , t r a i n i n g , and 
p e r s o n a l r e l a t i o n s h i p s ; 

"(3) A l l c o u r t s h a v i n g j u r i s d i c t i o n 
under s u b d i v i s i o n (1) or (2) have d e c l i n e d 
t o e x e r c i s e j u r i s d i c t i o n on the ground t h a t 
a c o u r t of t h i s s t a t e i s the more 
a p p r o p r i a t e forum t o determine the cust o d y 
of the c h i l d under S e c t i o n 30-3B-207 or 
30-3B-208; or 

9 



2101011 

"(4) No c o u r t of any o t h e r s t a t e would 
have j u r i s d i c t i o n under the c r i t e r i a 
s p e c i f i e d i n s u b d i v i s i o n ( 1), (2), or ( 3 ) . " 

As the t r i a l c o u r t s t a t e d a t the t r i a l , Alabama was not 

the home s t a t e of the c h i l d r e n a t the commencement of the 

c h i l d - c u s t o d y p r o c e e d i n g i n s t i t u t e d by the mother. A c c o r d i n g 

t o the mother, a t the time she f i l e d her p e t i t i o n f o r 

m o d i f i c a t i o n , she and the c h i l d r e n were l i v i n g , and had been 

l i v i n g s i n c e the c h i l d r e n ' s b i r t h i n 2005, i n O n t a r i o , Canada. 

The mother argued, as noted above, t h a t , based on § 30-3B-

2 0 1 ( a ) ( 4 ) , the t r i a l c o u r t had j u r i s d i c t i o n t o make a c h i l d -

c u s t o d y d e t e r m i n a t i o n because, she contended, no o t h e r s t a t e 

had j u r i s d i c t i o n t o make a c h i l d - c u s t o d y d e t e r m i n a t i o n . 

However, the mother was o p e r a t i n g on the assumption t h a t the 

UCCJEA a p p l i e s o n l y t o s t a t e s of the U n i t e d S t a t e s . Indeed, 

the word " s t a t e " i s d e f i n e d i n § 30-3B-102 (15) as " [ a ] s t a t e 

of the U n i t e d S t a t e s , the D i s t r i c t of Columbia, Pu e r t o R i c o , 

the U n i t e d S t a t e s V i r g i n I s l a n d s , or any t e r r i t o r y or i n s u l a r 

p o s s e s s i o n s u b j e c t t o the j u r i s d i c t i o n of the U n i t e d S t a t e s . " 

However, § 30-3B-105 governs the i n t e r n a t i o n a l a p p l i c a t i o n of 

the UCCJEA and p r o v i d e s : 

"(a) A c o u r t of t h i s s t a t e s h a l l t r e a t a f o r e i g n 
c o u n t r y as i f i t were a s t a t e of the U n i t e d S t a t e s 
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f o r the purpose of a p p l y i n g t h i s a r t i c l e [§§ 30-3B-
101 through 30-3B-112] and A r t i c l e 2 [§§ 30-3B-201 
through 3-3B-210]. 

"(b) Except as o t h e r w i s e p r o v i d e d i n s u b s e c t i o n 
( c ) , a c h i l d c u s t o d y d e t e r m i n a t i o n made i n a f o r e i g n 
c o u n t r y under f a c t u a l c i r c u m s t a n c e s i n s u b s t a n t i a l 
c o n f o r m i t y w i t h the j u r i s d i c t i o n a l s t a n d a r d s of t h i s 
c h a p t e r [ i . e . , the UCCJEA] must be r e c o g n i z e d and 
e n f o r c e d under A r t i c l e 3 [§§ 30-3B-301 through 30-
3B-114]. 

"(c) A c o u r t of t h i s s t a t e need not a p p l y t h i s 
c h a p t e r i f the c h i l d c u s t o d y law of a f o r e i g n 
c o u n t r y v i o l a t e s fundamental p r i n c i p l e s of human 
r i g h t s . " 

No one has suggested t h a t the c h i l d - c u s t o d y law of Canada 

" v i o l a t e s fundamental p r i n c i p l e s of human r i g h t s , " so, 

pur s u a n t t o § 30-3B-105(a), we " s h a l l t r e a t [Canada] as i f i t 

were a s t a t e of the U n i t e d S t a t e s f o r the purpose of a p p l y i n g " 

the UCCJEA's j u r i s d i c t i o n a l p r o v i s i o n s . At the time of the 

Canadian c u s t o d y p r o c e e d i n g i n 2005, Canada was u n d i s p u t e d l y 

the home s t a t e of the c h i l d r e n -- bot h of the c h i l d r e n had 

been born t h e r e and had been l i v i n g t h e r e w i t h t h e i r mother 
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s i n c e t h e i r b i r t h . 4 A t the time the mother f i l e d t h i s a c t i o n , 

Canada remained the home s t a t e of the c h i l d r e n . 

Alabama i s not the c h i l d r e n ' s home s t a t e , and a p p l i c a t i o n 

of the UCCJEA r e s u l t s i n the c o n c l u s i o n t h a t , a t the time of 

the commencement of the mother's a c t i o n , Canada was the 

c h i l d r e n ' s home s t a t e . Thus, because another " s t a t e " had 

j u r i s d i c t i o n t o e n t e r a c h i l d - c u s t o d y d e t e r m i n a t i o n p u r s u a n t 

t o the UCCJEA, the t r i a l c o u r t i n Alabama l a c k e d s u b j e c t -

m a t t e r j u r i s d i c t i o n t o make an i n i t i a l c h i l d - c u s t o d y 

d e t e r m i n a t i o n i n the p r e s e n t case. S u b j e c t - m a t t e r 

j u r i s d i c t i o n may not be c o n f e r r e d by agreement or consent. § 

30-3B-201, O f f i c i a l Comment ("It s h o u l d a l s o be noted t h a t 

s i n c e j u r i s d i c t i o n t o make a c h i l d c u s t o d y d e t e r m i n a t i o n i s 

s u b j e c t m a t t e r j u r i s d i c t i o n , an agreement of the p a r t i e s t o 

4"Home s t a t e " i s d e f i n e d i n § 30-3B-102(7) as 

" [ t ] h e s t a t e i n which a c h i l d l i v e d w i t h a p a r e n t or 
a person a c t i n g as a p a r e n t f o r a t l e a s t s i x 
c o n s e c u t i v e months i m m e d i a t e l y b e f o r e the 
commencement of a c h i l d c u s t o d y p r o c e e d i n g . In the 
case of a c h i l d l e s s than s i x months of age, the 
term means the s t a t e i n which the c h i l d l i v e d from 
b i r t h w i t h any of the persons mentioned. A p e r i o d of 
temporary absence of the c h i l d or any of the 
mentioned persons i s p a r t of the p e r i o d . " 
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c o n f e r j u r i s d i c t i o n on a c o u r t t h a t would not o t h e r w i s e have 

j u r i s d i c t i o n under t h i s A c t i s i n e f f e c t i v e . " ) ; see a l s o C.J.L.  

v. M.W.B., 868 So. 2d 451, 453-54 ( A l a . C i v . App. 2003) 

( h o l d i n g t h a t a mother's a c t i o n s i n l i t i g a t i n g the p r o p r i e t y 

of the judgment under r e v i e w c o u l d not c o n f e r j u r i s d i c t i o n by 

consent i n v i o l a t i o n of the UCCJEA). Because a judgment 

e n t e r e d w i t h o u t s u b j e c t - m a t t e r j u r i s d i c t i o n i s v o i d and cannot 

su p p o r t an a p p e a l , see C.J.L., 868 So. 2d a t 454, we d i s m i s s 

the a p p e a l i n s o f a r as i t has been taken from the c h i l d - c u s t o d y 

d e t e r m i n a t i o n c o n t a i n e d w i t h i n the t r i a l c o u r t ' s judgment. 

We t u r n now t o the q u e s t i o n whether the t r i a l c o u r t had 

j u r i s d i c t i o n t o render the c h i l d - s u p p o r t a s p e c t of i t s 

judgment. The s t a t u t e g o v e r n i n g j u r i s d i c t i o n over c h i l d -

s u p p o r t o r d e r s i s Alabama's v e r s i o n of the U n i f o r m I n t e r s t a t e 

F a m i l y Support A c t ("UIFSA"), c o d i f i e d a t A l a . Code 1975, § 

30-3A-101 e t seq. Under UIFSA, an Alabama c o u r t may i s s u e a 

c h i l d - s u p p o r t o r d e r i f no o t h e r c h i l d - s u p p o r t o r d e r e n t i t l e d 

t o r e c o g n i t i o n under UIFSA has been i s s u e d and i f "the 

i n d i v i d u a l s e e k i n g the o r d e r r e s i d e s i n another s t a t e . " § 30-

3A-401(a). We note t h a t , l i k e the UCCJEA, UIFSA p r o v i d e s t h a t 

a f o r e i g n j u r i s d i c t i o n may be c o n s i d e r e d t o be a s t a t e f o r 
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purposes of a n a l y s i s under UIFSA. § 30-3A-101(20). Under § 

30-3A-101(20), the term " s t a t e " i s d e f i n e d as 

"a s t a t e of the U n i t e d S t a t e s , the D i s t r i c t of 
Columbia, Pu e r t o R i c o , the U n i t e d S t a t e s V i r g i n 
I s l a n d s , or any t e r r i t o r y or i n s u l a r p o s s e s s i o n 
s u b j e c t t o the j u r i s d i c t i o n of the U n i t e d S t a t e s . 
The term i n c l u d e s : 

" ( i ) an I n d i a n t r i b e ; and 

" ( i i ) a f o r e i g n j u r i s d i c t i o n t h a t has 
e n a c t e d a law or e s t a b l i s h e d p rocedures f o r 
i s s u a n c e and enforcement of s u p p o r t o r d e r s 
which are s u b s t a n t i a l l y s i m i l a r t o the 
p r ocedures under t h i s c h a p t e r , the U n i f o r m 
R e c i p r o c a l Enforcement of Support A c t , or 
the R e v i s e d U n i f o r m R e c i p r o c a l Enforcement 
of Support A c t . " 

An Alabama c o u r t has a l r e a d y d e termined t h a t the Canadian 

c o u r t l a c k e d j u r i s d i c t i o n over the f a t h e r , a p p a r e n t l y based on 

h i s a s s e r t i o n s t h a t he was not p r o p e r l y s e r v e d and on h i s l a c k 

of c o n t a c t w i t h Canada. In a d d i t i o n , we note t h a t the 

Canadian judgment would not have been r e c o g n i z e d under UIFSA, 

based on the f a c t t h a t the f a t h e r met none of the bases f o r 

the e x e r c i s e of p e r s o n a l j u r i s d i c t i o n s e t out i n § 30-3A-201, 

which p r o v i d e s : 

" I n a p r o c e e d i n g t o e s t a b l i s h , e n f o r c e , or 
m odify a s u p p o r t o r d e r or t o determine parentage, a 
c o u r t of t h i s s t a t e may e x e r c i s e p e r s o n a l 
j u r i s d i c t i o n over a n o n r e s i d e n t i n d i v i d u a l or the 
i n d i v i d u a l ' s g u a r d i a n or c o n s e r v a t o r i f : 
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"(1) the i n d i v i d u a l i s p e r s o n a l l y 
s e r v e d w i t h summons and c o m p l a i n t w i t h i n 
t h i s s t a t e ; 

"(2) the i n d i v i d u a l submits t o the 
j u r i s d i c t i o n of t h i s s t a t e by consent, by 
e n t e r i n g a g e n e r a l appearance, or by f i l i n g 
a r e s p o n s i v e document h a v i n g the e f f e c t of 
w a i v i n g any c o n t e s t t o p e r s o n a l 
j u r i s d i c t i o n ; 

"(3) the i n d i v i d u a l r e s i d e d w i t h the 
c h i l d i n t h i s s t a t e ; 

"(4) the i n d i v i d u a l r e s i d e d i n t h i s 
s t a t e and p r o v i d e d p r e n a t a l expenses or 
supp o r t f o r the c h i l d ; 

"(5) the c h i l d r e s i d e s i n t h i s s t a t e 
as a r e s u l t of the a c t s or d i r e c t i v e s of 
the i n d i v i d u a l ; 

"(6) the i n d i v i d u a l engaged i n s e x u a l 
i n t e r c o u r s e i n t h i s s t a t e and the c h i l d may 
have been c o n c e i v e d by t h a t a c t of 
i n t e r c o u r s e ; 

"(7) the i n d i v i d u a l a s s e r t e d parentage 
i n the p u t a t i v e f a t h e r r e g i s t r y as p r o v i d e d 
i n S e c t i o n 26-10C-1, which i s m a i n t a i n e d i n 
t h i s s t a t e by the Department of Human 
Resources; or 

"(8) t h e r e i s any o t h e r b a s i s 
c o n s i s t e n t w i t h the c o n s t i t u t i o n s of t h i s 
s t a t e and the U n i t e d S t a t e s f o r the 
e x e r c i s e of p e r s o n a l j u r i s d i c t i o n . " 

As n oted above, under § 30-3A-401, an Alabama c o u r t has 

j u r i s d i c t i o n t o i s s u e a c h i l d - s u p p o r t o r d e r i f no o t h e r c h i l d -
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sup p o r t o r d e r i s r e c o g n i z e d under UIFSA and i f the p a r t y 

s e e k i n g the c h i l d - s u p p o r t o r d e r r e s i d e s i n another s t a t e . The 

Canadian c h i l d - s u p p o r t o r d e r i s not r e c o g n i z e d under UIFSA, 

and the mother r e s i d e s i n another " s t a t e . " A c c o r d i n g l y , based 

on § 30-3A-201, § 30-3A-401, and the f a c t s of t h i s case, the 

t r i a l c o u r t had j u r i s d i c t i o n t o e n t e r i t s c h i l d - s u p p o r t o r d e r 

i n the p r e s e n t case. We w i l l t h e r e f o r e c o n s i d e r the mother's 

arguments c o n c e r n i n g the c h i l d - s u p p o r t a s p e c t s of the t r i a l 

c o u r t ' s judgment. 

On a p p e a l , the mother f i r s t argues t h a t the t r i a l c o u r t 

e r r e d i n f a i l i n g t o i n c l u d e i n the c h i l d - s u p p o r t - o b l i g a t i o n 

c a l c u l a t i o n the amount of the h e a l t h - i n s u r a n c e premium p a i d by 

her c u r r e n t husband f o r group coverage t h r o u g h h i s employer. 

She a l s o argues t h a t the t r i a l c o u r t e r r e d when i t imputed 

income t o her i n l i g h t of her t e s t i m o n y t h a t she was unable t o 

work. Re g a r d i n g the t r i a l c o u r t ' s award of r e t r o a c t i v e c h i l d 

s u p p o r t , the mother complains t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o award r e t r o a c t i v e c h i l d s u pport from the date of 

the b i r t h of the c h i l d r e n and t h a t the t r i a l c o u r t e r r e d by 

u s i n g i n c o r r e c t income f i g u r e s i n the c a l c u l a t i o n of the 

f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e . 
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The t e s t i m o n y a t t r i a l e s t a b l i s h e d t h a t when the mother 

and the f a t h e r s e p a r a t e d i n November 2004, the mother went t o 

O n t a r i o t o be w i t h her f a m i l y . At t h a t time, she was a d e n t a l 

a s s i s t a n t . She had earned a p p r o x i m a t e l y $30,000 i n 2004; i n 

2003, she had earned $24,857. A f t e r the c h i l d r e n were born, 

the mother s t a y e d a t home w i t h them f o r a time and then took 

a p a r t - t i m e p o s i t i o n as a r e t a i l s a l e s c l e r k . She l a s t worked 

i n A p r i l 2009. 

The mother t e s t i f i e d t h a t she s u f f e r s from s c o l i o s i s 

t h a t had p r o g r e s s i v e l y worsened. A c c o r d i n g t o the mother, her 

d o c t o r has "deemed [her] as not b e i n g a b l e t o work." She s a i d 

t h a t she c o u l d not s t a n d f o r more than 30 minutes b e f o r e she 

f e l t l i k e "her s p i n e i s c r u s h i n g . " She a l s o s a i d t h a t she 

c o u l d not s i t f o r more than one hour w i t h o u t changing 

p o s i t i o n . She t e s t i f i e d t h a t a j o b as a d e n t a l a s s i s t a n t 

r e q u i r e d b o t h s t a n d i n g and s i t t i n g , a l t h o u g h she s a i d t h a t 

more time was spent s t a n d i n g than s i t t i n g on a t y p i c a l day. 

Her p o s i t i o n as a r e t a i l s a l e s c l e r k had r e q u i r e d her t o 

s t a n d ; however, she e x p l a i n e d t h a t she had worked o n l y p a r t 

time and t h a t she had u s u a l l y worked o n l y a few hours per day. 
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The mother e x p l a i n e d t h a t her c u r r e n t husband p r o v i d e d 

h e a l t h i n s u r a n c e f o r the c h i l d r e n through a f a m i l y - c o v e r a g e 

p l a n p r o v i d e d by h i s employer. Her c u r r e n t husband t e s t i f i e d 

t h a t he p a i d $409.50 per month as a h e a l t h - i n s u r a n c e premium 

f o r coverage f o r him, the mother, h i s c h i l d from a p r e v i o u s 

r e l a t i o n s h i p , and the c h i l d r e n . Both the mother and her 

c u r r e n t husband t e s t i f i e d t h a t the f a t h e r had not c o n t r i b u t e d 

s u p p o r t f o r the c h i l d r e n and t h a t the f a t h e r had had no 

c o n t a c t w i t h the c h i l d r e n . 

The f a t h e r t e s t i f i e d t h a t he had not had c o n t a c t w i t h the 

c h i l d r e n s i n c e the e n t r y of the Canadian judgment because t h a t 

judgment had not p r o v i d e d him v i s i t a t i o n r i g h t s and because he 

was wary of g o i n g t o Canada l e s t he be charged w i t h f a i l i n g t o 

s u p p o r t the c h i l d r e n . He d i d not e x p l a i n why he had not had 

c o n t a c t w i t h the c h i l d r e n b e f o r e the e n t r y of the Canadian 

judgment. He a d m i t t e d t h a t he had never p r o v i d e d c h i l d 

s u p p o r t f o r the c h i l d r e n . The f a t h e r had earned $69,000 i n 

2009 but had earned o n l y $40,000 i n 2010; he e x p l a i n e d t h a t 

the defense c o n t r a c t o r f o r which he had worked had been 

r e l o c a t e d and t h a t he had been f o r c e d t o t a k e a l e s s l u c r a t i v e 

p o s i t i o n w i t h another c o n t r a c t o r . The f a t h e r ' s income 
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a f f i d a v i t i n d i c a t e s t h a t he earns $4,151.33 per month and t h a t 

he a l s o r e c e i v e s $656 per month i n m i l i t a r y d i s a b i l i t y 

b e n e f i t s f o r a t o t a l monthly income of $4,807.33. 

The mother f i r s t t a k e s i s s u e w i t h the t r i a l c o u r t ' s 

f a i l u r e t o i n c l u d e w i t h i n i t s c h i l d - s u p p o r t - o b l i g a t i o n 

c a l c u l a t i o n the amount of the h e a l t h - i n s u r a n c e premium p a i d by 

her c u r r e n t husband f o r h e a l t h - i n s u r a n c e coverage f o r the 

c h i l d r e n and the r e s t of h i s f a m i l y . Rule 32, A l a . R. Jud. 

Admin., governs the d e t e r m i n a t i o n of c h i l d s u p p o r t . Thomas v.  

Norman, 766 So. 2d 857, 859 ( A l a . C i v . App. 2000). That r u l e 

p r o v i d e s t h a t h e a l t h - i n s u r a n c e coverage s h a l l be o r d e r e d i f i t 

i s a v a i l a b l e t o e i t h e r p a r e n t a t a r e a s o n a b l e c o s t . Rule 

3 2 ( B ) ( 7 ) ( a ) . Rule 3 2 ( b ) ( 7 ) ( d ) and (e) f u r t h e r e x p l a i n how the 

premium f o r h e a l t h i n s u r a n c e i s t o be a p p l i e d i n the 

c a l c u l a t i o n of c h i l d s u p p o r t : 

"(d) The a c t u a l c o s t of a premium t o p r o v i d e 
h e a l t h - i n s u r a n c e b e n e f i t s f o r the c h i l d r e n s h a l l be 
added t o the ' b a s i c c h i l d - s u p p o r t o b l i g a t i o n ' and 
s h a l l be d i v i d e d between the p a r e n t s i n p r o p o r t i o n 
t o t h e i r a d j u s t e d g r o s s income i n the p e r c e n t a g e s 
i n d i c a t e d on the C h i l d - S u p p o r t G u i d e l i n e s form (Form 
CS-42). 

"(e) The amount t o be added t o the ' b a s i c 
c h i l d - s u p p o r t o b l i g a t i o n ' s h a l l be the a c t u a l amount  
of the t o t a l i n s u r a n c e premium f o r f a m i l y / d e p e n d e n t 
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coverage, r e g a r d l e s s of whether a l l c h i l d r e n c overed  
are i n the same f a m i l y . " 

(Emphasis added.) 

A l t h o u g h the t r i a l c o u r t o r i g i n a l l y added the e n t i r e 

$409.50 h e a l t h - i n s u r a n c e premium t o the b a s i c c h i l d - s u p p o r t 

o b l i g a t i o n as r e q u i r e d by Rule 3 2 ( B ) ( 7 ) ( d ) and ( e ) , i t amended 

i t s judgment on the f a t h e r ' s postjudgment motion t o c o m p l e t e l y 

remove the h e a l t h - i n s u r a n c e premium from the c h i l d - s u p p o r t -

o b l i g a t i o n c a l c u l a t i o n . In d o i n g so, the t r i a l c o u r t 

s p e c i f i c a l l y s t a t e d t h a t i t found t h a t i n c l u d i n g the h e a l t h -

i n s u r a n c e premium i n the c a l c u l a t i o n of the f a t h e r ' s c h i l d -

s u p p o r t o b l i g a t i o n would be " m a n i f e s t l y u n j u s t and 

i n e q u i t a b l e " because i t would r e s u l t i n the f a t h e r ' s p a y i n g 

79.27% of the h e a l t h - i n s u r a n c e premium c o v e r i n g not o n l y h i s 

two c h i l d r e n but a l s o the mother, her c u r r e n t husband, and h i s 

c h i l d from an e a r l i e r r e l a t i o n s h i p . Thus, i t appears t h a t the 

t r i a l c o u r t d e t e r m i n e d t h a t , based on the f a c t s of t h i s case, 

i t s h o u l d d e v i a t e from the c h i l d - s u p p o r t g u i d e l i n e s i n i t s 

d e t e r m i n a t i o n of the p r o p e r c h i l d - s u p p o r t o b l i g a t i o n f o r the 

f a t h e r . See Rule 3 2 ( A ) ( i i ) . 

Under Rule 32(A), a t r i a l c o u r t may choose not t o a p p l y 

the c h i l d - s u p p o r t g u i d e l i n e s i f i t makes a w r i t t e n f i n d i n g on 
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the r e c o r d t h a t " a p p l i c a t i o n of the g u i d e l i n e s would be u n j u s t 

or i n a p p r o p r i a t e " and i f the f i n d i n g i s su p p o r t e d by "[a] 

d e t e r m i n a t i o n by the c o u r t , based upon e v i d e n c e p r e s e n t e d i n 

c o u r t and s t a t i n g the reasons t h e r e f o r , t h a t a p p l i c a t i o n of 

the g u i d e l i n e s would be m a n i f e s t l y u n j u s t or i n e q u i t a b l e . " 

Rule 32 ( A ) ( i i ) . As we e x p l a i n e d i n DeYoung v. DeYoung, 853 

So. 2d 967, 970 ( A l a . C i v . App. 2002): 

"When the c o u r t determines t h a t the a p p l i c a t i o n of 
the g u i d e l i n e s would be m a n i f e s t l y u n j u s t or 
i n e q u i t a b l e and then d e v i a t e s from those g u i d e l i n e s 
i n s e t t i n g a support o b l i g a t i o n , the c o u r t must make 
the f i n d i n g s r e q u i r e d by Rule 3 2 ( A ) ( i i ) , A l a . R. 
Jud. Admin. M.S.H. v. C.A.H., [82 9 So. 2d 164 ( A l a . 
C i v . App. 2002)] ( c i t i n g Thomas[ v. Norman], 766 So. 
2d [857,] 859[ ( A l a . C i v . App. 2 0 0 0 ) ] ) . Rule 32(A), 
A l a . R. Jud. Admin., a l l o w s the t r i a l c o u r t t o 
d e v i a t e from the g u i d e l i n e s so l o n g as the d e v i a t i o n 
i s based on 'evidence p r e s e n t e d i n c o u r t ' c o n t a i n e d 
i n a ' w r i t t e n f i n d i n g on the r e c o r d . ' In o t h e r 
words, the s u b s e c t i o n r e q u i r e s the t r i a l c o u r t t o 
s t a t e a reason j u s t i f y i n g i t s d e v i a t i o n from the 
g u i d e l i n e s . " 

As we have e x p l a i n e d b e f o r e , i n o r d e r t o j u s t i f y a d e v i a t i o n 

from the g u i d e l i n e s , the r e c o r d must c o n t a i n f a c t u a l s u p p o r t 

f o r the c o n c l u s i o n t h a t a p p l i c a t i o n of the g u i d e l i n e s would be 

u n j u s t or i n e q u i t a b l e under the c i r c u m s t a n c e s f a c i n g the 

o b l i g o r . Preda v. Preda, 877 So. 2d 617, 622 ( A l a . C i v . App. 

2003). In Preda, we r e v e r s e d the t r i a l c o u r t ' s judgment 
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o r d e r i n g c h i l d s u pport i n an amount l e s s than t h a t r e s u l t i n g 

from a p p l i c a t i o n of the g u i d e l i n e s because the f a t h e r i n t h a t 

case had not demonstrated t h a t he was unable t o a f f o r d the 

c h i l d - s u p p o r t o b l i g a t i o n t h a t r e s u l t e d from the a p p l i c a t i o n of 

the g u i d e l i n e s . Preda, 877 So. 2d a t 622. 

A l t h o u g h we u n d e r s t a n d the t r i a l c o u r t ' s concern over the 

f a t h e r ' s b e i n g r e q u i r e d t o pay a l a r g e p e r centage of the 

h e a l t h - i n s u r a n c e premium t h a t c o v e r s t h r e e o t h e r people and 

not j u s t the c h i l d r e n , i t i s apparent from the language used 

i n Rule 32(B) (7)(e) t h a t the g u i d e l i n e s r e c o g n i z e t h a t f a m i l y 

or dependent coverage c o u l d w e l l i n c l u d e c h i l d r e n who are not 

the s u b j e c t of the c h i l d - s u p p o r t o b l i g a t i o n . To determine 

t h a t the a p p l i c a t i o n of R u l e 3 2 ( B ) ( 7 ) ( e ) i s u n j u s t or 

i n e q u i t a b l e s i m p l y because the h e a l t h - i n s u r a n c e premium 

s e c u r e s i n s u r a n c e c o v e r i n g persons o t h e r than the o b l i g o r ' s 

c h i l d r e n would be t o i g n o r e the f a c t t h a t the r u l e 

s p e c i f i c a l l y acknowledges t h i s i s s u e y e t s t i l l r e q u i r e s t h a t 

the " a c t u a l amount of the t o t a l i n s u r a n c e premium" be used i n 

the c h i l d - s u p p o r t - o b l i g a t i o n c a l c u l a t i o n . Because the r e c o r d 

does not r e f l e c t t h a t the f a t h e r r e q u e s t e d t h a t he be 

c o m p l e t e l y r e l i e v e d from p r o v i d i n g h e a l t h - i n s u r a n c e coverage 
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f o r h i s c h i l d r e n and because the e v i d e n c e a t t r i a l does not 

s u p p o r t the c o n c l u s i o n t h a t the amount of c h i l d s u pport 

r e q u i r e d under the g u i d e l i n e s would a f f e c t the f a t h e r ' s 

a b i l i t y t o meet h i s normal expenses or o t h e r w i s e u n j u s t l y 

burden him, we cannot agree t h a t the t r i a l c o u r t had a 

s u f f i c i e n t f a c t u a l b a s i s t o s u p p o r t a d e v i a t i o n from the 

g u i d e l i n e s i n the p r e s e n t case. On remand, however, the t r i a l 

c o u r t may w i s h t o c o n s i d e r the f a t h e r ' s r e q u e s t t h a t he, and 

not the mother, be r e s p o n s i b l e f o r s e c u r i n g h e a l t h i n s u r a n c e 

c o v e r i n g the c h i l d r e n . 

The mother next argues t h a t the t r i a l c o u r t i m p r o p e r l y 

imputed income t o her d e s p i t e her t e s t i m o n y t h a t she i s unable 

t o work because she s u f f e r s from s c o l i o s i s . As we have 

e x p l a i n e d , 

"Rule 3 2 ( B ) ( 5 ) , A l a . 
p e r t i n e n t p a r t : 

R. Jud. Admin., p r o v i d e s , i n 

" ' I f the c o u r t f i n d s t h a t e i t h e r p a r e n t i s 
v o l u n t a r i l y unemployed or underemployed, i t 
s h a l l e s t i m a t e the income t h a t p a r e n t would 
o t h e r w i s e have and s h a l l impute t o t h a t 
p a r e n t t h a t income; the c o u r t s h a l l 
c a l c u l a t e c h i l d s u p p o r t based on t h a t 
p a r e n t ' s imputed income. In d e t e r m i n i n g the 
amount of income t o be imputed t o a p a r e n t 
who i s unemployed or underemployed, the 
c o u r t s h o u l d determine the employment 
p o t e n t i a l and p r o b a b l e e a r n i n g l e v e l of 
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t h a t p a r e n t , based on t h a t p a r e n t ' s r e c e n t 
work h i s t o r y , e d u c a t i o n , and o c c u p a t i o n a l 
q u a l i f i c a t i o n s , and on the p r e v a i l i n g j o b 
o p p o r t u n i t i e s and e a r n i n g l e v e l s i n the 
community.' 

"In cases of v o l u n t a r y underemployment, the amount 
of income t o be imputed t o the p a r e n t i s a q u e s t i o n 
of f a c t t o be d e c i d e d based on the e v i d e n c e 
p r e s e n t e d t o the t r i a l c o u r t . See G.B. v. J.H., [915 
So. 2d 570 ( A l a . C i v . App. 2 0 0 5 ) ] ; see a l s o Clements  
v. Clements, 990 So. 2d 383, 394 ( A l a . C i v . App. 
2007) ( q u o t i n g W i n f r e y v. W i n f r e y , 602 So. 2d 904, 
905 ( A l a . C i v . App. 1992)) ('The t r i a l c o u r t i s 
a f f o r d e d the d i s c r e t i o n t o impute income t o a p a r e n t 
f o r the purpose of d e t e r m i n i n g c h i l d s u p p o r t , and 
the d e t e r m i n a t i o n t h a t a p a r e n t i s v o l u n t a r i l y 
unemployed or underemployed " i s t o be made from the 
f a c t s p r e s e n t e d a c c o r d i n g t o the j u d i c i a l d i s c r e t i o n 
of the t r i a l c o u r t . " ' ) . We may r e v e r s e a judgment 
i m p u t i n g income t o a v o l u n t a r i l y underemployed 
p a r e n t t h a t i s based on ore tenus e v i d e n c e o n l y i f 
t h a t judgment i s so unsupported by the e v i d e n c e as 
to be p l a i n l y and p a l p a b l y wrong. G.B. v. J.H., 915 
So. 2d a t 575." 

Stone v. Stone, 26 So. 3d 1228, 1230-31 ( A l a . C i v . App. 

2 0 0 9 ) ( f o o t n o t e o m i t t e d ) . 

The t r i a l c o u r t imputed a monthly income of $1,257 t o the 

mother. A l t h o u g h the mother's t e s t i m o n y a t t r i a l was t h a t she 

was unable t o work, she t e s t i f i e d t h a t , i n the p a s t , she had 

worked as a d e n t a l a s s i s t a n t e a r n i n g as much as $30,000 per 

year and as a r e t a i l s a l e s c l e r k e a r n i n g a t l e a s t $700 per 

month. The mother s a i d t h a t she c o u l d not s t a n d f o r more than 
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30 minutes or s i t i n 1 p o s i t i o n f o r more than an hour w i t h o u t 

d i s c o m f o r t . The mother a d m i t t e d t h a t a d e n t a l a s s i s t a n t would 

s i t and s t a n d a l t e r n a t e l y throughout the day, depending on the 

t a s k he or she was p e r f o r m i n g . She a l s o a d m i t t e d t h a t her j o b 

as a r e t a i l s a l e s c l e r k had r e q u i r e d her t o s t a n d a t l e a s t a 

few hours per day. The t r i a l c o u r t o b served the mother d u r i n g 

her t e s t i m o n y , and i t alone was p e r m i t t e d t o judge her 

c r e d i b i l i t y r e g a r d i n g her t e s t i m o n y t h a t she l a c k e d the 

a b i l i t y t o work. G.B. v. J.H., 915 So. 2d 570, 575 ( A l a . C i v . 

App. 2005). Thus, we cannot conclude t h a t the t r i a l c o u r t ' s 

d e c i s i o n t o impute income t o the mother was not s u p p o r t e d by 

the e v i d e n c e . 

The mother's f i n a l arguments concern the t r i a l c o u r t ' s 

award of r e t r o a c t i v e c h i l d s u p p o r t under A l a . Code 1975, § 30¬

3-110 e t seq. The mother f i r s t complains t h a t the t r i a l c o u r t 

e r r e d i n f a i l i n g t o award r e t r o a c t i v e s u p p o r t back t o the date 

of the c h i l d r e n ' s b i r t h i n s t e a d of t o the date t h a t the 

f a t h e r ' s p a t e r n i t y was e s t a b l i s h e d . She f u r t h e r contends t h a t 

the t r i a l c o u r t d i d not use the c o r r e c t income f i g u r e s t o 

determine the amount of r e t r o a c t i v e c h i l d s u p p o r t the f a t h e r 

owed. 
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The most comprehensive d i s c u s s i o n of the r e t r o a c t i v e -

c h i l d - s u p p o r t s t a t u t e s i s found i n P.Y.W. v. G.U.W., 858 So. 

2d 265, 267-68 ( A l a . C i v . App. 2003): 

" I t i s a b a s i c p r i n c i p l e of Alabama law t h a t a 
p a r e n t has a duty t o s u p p o r t h i s or her minor c h i l d 
and t h a t t h i s duty of s u p p o r t i s a fundamental r i g h t 
of a l l minor c h i l d r e n . S t a t e ex r e l . S h e l l h o u s e v.  
B e n t l e y , 666 So. 2d 517, 518 ( A l a . C i v . App. 1995); 
Ex p a r t e U n i v e r s i t y of South Alabama, 541 So. 2d 
535, 537 ( A l a . 1989) . The Alabama L e g i s l a t u r e , 
r e c o g n i z i n g t h i s duty, c r e a t e d a cause of a c t i o n 
s p e c i f i c a l l y f o r r e t r o a c t i v e c h i l d s u p p o r t . See A l a . 
Code 1975, §§ 30-3-110 through -115. 

"Even b e f o r e §§ 30-3-110 through -115 became 
e f f e c t i v e i n March 1994, the Alabama L e g i s l a t u r e had 
made i t c l e a r t h a t r e t r o a c t i v e c h i l d s u p p o r t i s 
f a v o r e d i n o r d e r t o ensure t h a t minor c h i l d r e n 
r e c e i v e the s u p p o r t t h a t i s t h e i r due. S e c t i o n 
26-17-9(d), A l a . Code 1975, p r o v i d e d , and s t i l l 
p r o v i d e s , i n p e r t i n e n t p a r t , t h a t a c h i l d ' s mother 
may f i l e '[a] c o m p l a i n t f o r nonsupport of [the] 
c h i l d ... a l l e g i n g s u f f i c i e n t f a c t s t h a t the 
defendant owes a duty of s u p p o r t , p r o v i d e d , t h a t 
s u p p o r t payments have not been o r d e r e d p r e v i o u s l y 
p u r s u a n t t o a decree of d i v o r c e . ' Moreover, § 
26-17-8, A l a . Code 1975, s p e c i f i c a l l y p r o v i d e d 
b e f o r e the enactment of §§ 30-3-110 through -115, 
and s t i l l p r o v i d e s , t h a t a c o u r t may o r d e r a f a t h e r 
t o pay r e t r o a c t i v e c h i l d s u p p o r t f o r a p e r i o d of two 
years p r i o r t o the f i l i n g of a c o m p l a i n t , or the 
b i r t h of the c h i l d , whichever i s the s h o r t e r time 
p e r i o d . 

"In Brown v. Brown, 719 So. 2d 228 ( A l a . C i v . 
App. 1998), t h i s c o u r t addressed the i s s u e whether, 
a p a r t from an a c t i o n brought under §§ 30-3-110  
through -115, Alabama law p r o v i d e d f o r the award of 
r e t r o a c t i v e c h i l d s u p p o r t . In a case i n which the 
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c o m p l a i n t was f i l e d ' s h o r t l y a f t e r ' the p a r t i e s 
s e p a r a t e d , 719 So. 2d a t 229, t h i s c o u r t answered 
t h a t q u e s t i o n as f o l l o w s : 

"'Given t h i s s t a t e ' s p o l i c y and law 
r e q u i r i n g a p a r e n t t o s u p p o r t a minor 
c h i l d , ... a t r i a l c o u r t may, i n i t s 
d i s c r e t i o n , award c h i l d s u p p o r t r e t r o a c t i v e 
t o the f i l i n g of the c o m p l a i n t f o r d i v o r c e 
where the t r i a l c o u r t has f a i l e d t o e n t e r 
a pendente l i t e c h i l d s u p p o r t o r d e r f o r the 
p e r i o d i n which the p a r e n t had a d u t y t o 
s u p p o r t the c h i l d but f a i l e d t o p r o v i d e 
t h a t s u p p o r t . ' 

"Brown, 719 So. 2d a t 232. 

"As noted, the c l a i m f o r r e t r o a c t i v e c h i l d 
s u p p o r t i n Brown was not one brought p u r s u a n t t o §§ 
30-3-110 through -115. Moreover, we note t h a t the 
t r i a l c o u r t ' s judgment i n Brown was e n t e r e d 
a p p r o x i m a t e l y two years a f t e r the p a r t i e s ' 
s e p a r a t i o n and t h a t the o n l y i s s u e i n t h a t case was 
whether r e t r o a c t i v e c h i l d s u p p o r t was due f o r the 
one-year p e r i o d i m m e d i a t e l y b e f o r e t r i a l , a p e r i o d 
d u r i n g which the husband p a i d no c h i l d s u p p o r t . 
D u r i n g the f i r s t 12 months f o l l o w i n g the p a r t i e s ' 
s e p a r a t i o n , the f a t h e r had v o l u n t a r i l y p a i d 
s u b s t a n t i a l c h i l d s u p p o r t . I d . No i s s u e was 
p r e s e n t e d i n Brown as t o the p o s s i b i l i t y of a 
r e t r o a c t i v e award of c h i l d s u p p o r t f o r any p e r i o d 
b e f o r e the f i l i n g of the c o m p l a i n t . 

"In the p r e s e n t case, the mother argues t h a t §§ 
30-3-110 through -115 'show an i n t e n t by the 
L e g i s l a t u r e t o b o l s t e r the r i g h t s of minors t o 
[ c h i l d ] s u p p o r t which had p r e v i o u s l y been guaranteed 
by e a r l i e r s t a t u t e s [such as §§ 26-17-8 and 26-17-9] 
and the common law.' We agree. S e c t i o n 30-3-110 
p r o v i d e s : 
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"'There i s hereby c r e a t e d a c i v i l 
a c t i o n t o e s t a b l i s h an o r d e r of r e t r o a c t i v e 
s u p p o r t which may be brought a g a i n s t a 
n o n - s u p p o r t i n g p a r e n t who has a duty t o 
supp o r t as the l e g a l p a r e n t of a c h i l d or 
c h i l d r e n but has f a i l e d t o p r o v i d e s u p p o r t . 
The a c t i o n may be brought by the p a r e n t or 
g u a r d i a n w i t h p h y s i c a l or l e g a l c u s t o d y who 
i s p r o v i d i n g the a c t u a l care and sup p o r t 
f o r the c h i l d or may be brought by the 
Department of Human Resources p u r s u a n t t o 
the p r o v i s i o n s of [ A l a . Code 1975,] S e c t i o n 
38-10-1 e t seq. An a c t i o n under t h i s 
s e c t i o n can be brought o n l y i f s u p p o r t has 
not p r e v i o u s l y been o r d e r e d p u r s u a n t t o a 
d i v o r c e or o t h e r a c t i o n i n t h i s or any 
o t h e r j u r i s d i c t i o n . ' 

" S e c t i o n 30-3-114, A l a . Code 1975, p r o v i d e s : 

"'The o r d e r of r e t r o a c t i v e s u p p o r t 
s h a l l be a sum c e r t a i n judgment and may 
cover a l l p e r i o d s i n which the 
n o n - s u p p o r t i n g p a r e n t f a i l e d t o p r o v i d e 
s u p p o r t . For a l l time p e r i o d s i n which 
s u p p o r t i s r e q u e s t e d , the c o u r t s h a l l 
c o n s i d e r the needs of the c h i l d or c h i l d r e n 
and the a b i l i t y of the p a r e n t s t o respond 
t o these needs, and s h a l l determine the 
amount of sup p o r t due f o r each p e r i o d by 
a p p l i c a t i o n of the c h i l d s u pport g u i d e l i n e s 
found i n Rule 32 of the Alabama Ru l e s of 
J u d i c i a l A d m i n i s t r a t i o n based upon the 
c i r c u m s t a n c e s d u r i n g the time p e r i o d f o r 
which s u p p o r t i s sought. I f the judgment 
f o r r e t r o a c t i v e s u p p o r t i n c l u d e s s u p p o r t 
due f o r a p e r i o d of time i n which a i d was 
p a i d by the Department of Human Resources 
and an assignment of sup p o r t r i g h t s t h e r e b y 
e x i s t s under S e c t i o n 38-10-4[, A l a . Code 
1975,] and S e c t i o n 38-10-5, [ A l a . Code 
1975,] the department s h a l l be e n t i t l e d t o 
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r e c o v e r any s u p p o r t due the department 
under S e c t i o n 38-10-6[, A l a . Code 1975].'" 

However, we need not c o n s i d e r the mother's argument t h a t the 

t r i a l c o u r t s h o u l d have awarded r e t r o a c t i v e c h i l d s u p p o r t from 

the date of the c h i l d r e n ' s b i r t h i n March 2005 because the 

r e c o r d c o n t a i n s no e v i d e n c e r e g a r d i n g the f a t h e r ' s income 

b e f o r e 2009 upon which the t r i a l c o u r t c o u l d have c a l c u l a t e d 

and e n t e r e d such a r e t r o a c t i v e c h i l d - s u p p o r t o r d e r . 5 

The mother's argument t h a t the t r i a l c o u r t used i n c o r r e c t 

income f i g u r e s t o c a l c u l a t e the r e t r o a c t i v e c h i l d s u p p o r t 

awarded t o her i s w e l l t a k e n . S e c t i o n 30-3-114 r e q u i r e s t h a t 

a t r i a l c o u r t a p p l y Rule 32 when computing r e t r o a c t i v e c h i l d 

s u p p o r t ; t h a t s e c t i o n reads, i n p e r t i n e n t p a r t : 

"The o r d e r of r e t r o a c t i v e s u p p o r t s h a l l be a sum 
c e r t a i n judgment and may cover a l l p e r i o d s i n which 
the n o n - s u p p o r t i n g p a r e n t f a i l e d t o p r o v i d e s u p p o r t . 
For a l l time p e r i o d s i n which s u p p o r t i s r e q u e s t e d , 
the c o u r t s h a l l c o n s i d e r the needs of the c h i l d or 
c h i l d r e n and the a b i l i t y of the p a r e n t s t o respond 
t o these needs, and s h a l l determine the amount of  
s u p p o r t due f o r each p e r i o d by a p p l i c a t i o n of the  
c h i l d s u p p o r t g u i d e l i n e s found i n Rule 32 of the 

5Our r e v i e w of the r e c o r d r e v e a l s no e v i d e n c e c o n c e r n i n g 
the f a t h e r ' s income f o r the years between the b i r t h of the 
c h i l d r e n i n 2005 and 2009. The income i n f o r m a t i o n c o n t a i n e d 
i n the r e c o r d r e g a r d i n g the f a t h e r r e f l e c t s t h a t he earned 
$4,807 per month a t the time of t r i a l and t h a t he had earned 
$69,000 i n 2009. 
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Alabama Rules of J u d i c i a l A d m i n i s t r a t i o n based upon  
the c i r c u m s t a n c e s d u r i n g the time p e r i o d f o r which  
su p p o r t i s sought." 

The f a t h e r ' s income i n 2009 was more than the amount he 

earned a t the time of t r i a l ; however, the t r i a l c o u r t used the 

f a t h e r ' s income a t the time of t r i a l t o determine the amount 

of r e t r o a c t i v e c h i l d s u p p o r t due i n s t e a d of u s i n g the f a t h e r ' s 

2009 income i n e s t a b l i s h i n g r e t r o a c t i v e s u p p o r t f o r the p e r i o d 

between A p r i l 23, 2009, and December 2009. In d o i n g so, the 

t r i a l c o u r t f a i l e d t o comply w i t h Rule 32 and t h e r e f o r e e r r e d . 

A c c o r d i n g l y , the t r i a l c o u r t ' s judgment, i n s o f a r as i t awarded 

r e t r o a c t i v e c h i l d s u p p o r t , i s r e v e r s e d , and the cause i s 

remanded f o r the t r i a l c o u r t t o p r o p e r l y compute the 

r e t r o a c t i v e c h i l d s u p p o r t due f o r the p e r i o d between A p r i l 23, 

2009, and December 2009. 

In c o n c l u s i o n , the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n under the UCCJEA t o e n t e r a c h i l d - c u s t o d y 

d e t e r m i n a t i o n r e s p e c t i n g the c h i l d r e n . I n s o f a r as the mother 

appeals from t h a t p o r t i o n of the judgment, her a p p e a l , h a v i n g 

been taken from a v o i d judgment, i s d i s m i s s e d . That p o r t i o n 

of the t r i a l c o u r t ' s judgment e s t a b l i s h i n g the f a t h e r ' s c h i l d -

s u p p o r t o b l i g a t i o n i s r e v e r s e d because of the t r i a l c o u r t ' s 
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f a i l u r e t o i n c l u d e w i t h i n i t s computations the e n t i r e amount 

of the h e a l t h - i n s u r a n c e premium t h a t c o v e r s the p a r t i e s ' 

c h i l d r e n . We a l s o r e v e r s e the t r i a l c o u r t ' s award of 

r e t r o a c t i v e c h i l d s u p p o r t because the t r i a l c o u r t e r r e d by 

i m p r o p e r l y c a l c u l a t i n g the amount of sup p o r t due under § 30-3¬

114. The cause i s t h e r e f o r e remanded t o the t r i a l c o u r t w i t h 

i n s t r u c t i o n s t o v a c a t e i t s c h i l d - c u s t o d y d e t e r m i n a t i o n and t o 

r e c a l c u l a t e b o t h i t s p r o s p e c t i v e and i t s r e t r o a c t i v e c h i l d -

s u p p o r t awards. 

The mother's r e q u e s t f o r an a t t o r n e y fee on ap p e a l i s 

de n i e d . 

APPEAL DISMISSED IN PART; REVERSED AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , J . , concur. 

Moore, J . , concurs s p e c i a l l y , w i t h w r i t i n g . 

Bryan, J . , concurs i n the r e s u l t o n l y , w i t h w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g s p e c i a l l y . 

With r e g a r d t o t h a t p a r t of the main o p i n i o n a d d r e s s i n g 

the t r i a l c o u r t ' s f a i l u r e t o i n c l u d e the h e a l t h - i n s u r a n c e 

premiums i n the c a l c u l a t i o n of the f a t h e r ' s c h i l d - s u p p o r t 

o b l i g a t i o n , I concur o n l y because the f a t h e r d i d not ask t h i s 

c o u r t t o o v e r r u l e p a s t d e c i s i o n s on t h a t i s s u e such as Brown  

v. Brown, 719 So. 2d 228 ( A l a . C i v . App. 1998) ( h o l d i n g t h a t 

the t r i a l c o u r t had not e r r e d i n i n c l u d i n g the c o s t of h e a l t h 

i n s u r a n c e c o v e r i n g b o t h the c u s t o d i a l p a r e n t and the p a r t i e s ' 

c h i l d i n d e t e r m i n i n g the n o n c u s t o d i a l p a r e n t ' s c h i l d - s u p p o r t 

o b l i g a t i o n ) , and Bertram v. Doss, 709 So. 2d 1274, 1276-77 

( A l a . C i v . App. 1998) ( h o l d i n g t h a t the t r i a l c o u r t had e r r e d 

i n i n c l u d i n g o n l y the d i f f e r e n c e between the c o s t of s i n g l e 

h e a l t h - i n s u r a n c e coverage and f a m i l y h e a l t h - i n s u r a n c e coverage 

i n d e t e r m i n i n g the n o n c u s t o d i a l p a r e n t ' s c h i l d - s u p p o r t 

o b l i g a t i o n ) . I b e l i e v e the d e c i s i o n s i n those cases have 

m i s c o n s t r u e d Rule 32, A l a . R. Jud. Admin., and t h a t i t i s 

abs u r d t o i n c l u d e premiums f o r h e a l t h i n s u r a n c e t h a t c o v e r s a 

c u s t o d i a l p a r e n t i n c a l c u l a t i n g the n o n c u s t o d i a l p a r e n t ' s 

" c h i l d - s u p p o r t o b l i g a t i o n . " 
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BRYAN, Judge, c o n c u r r i n g i n the r e s u l t o n l y . 

R e g a r d i n g the main o p i n i o n , I concur i n the r e s u l t o n l y . 

However, I agree w i t h the s e n t i m e n t s e x p r e s s e d by Judge Moore 

i n h i s s p e c i a l w r i t i n g . 
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