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BRYAN, Judge. 

Adam Dorough, Rufus Dorough, James Dorough, P a t r i c k 

Dorough, and Robert Dorough ( c o l l e c t i v e l y r e f e r r e d t o as "the 

Dorough b r o t h e r s " ) a p p e a l from a judgment i n f a v o r of Denise 
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S c o t t R i c k s i n a w i l l c o n t e s t brought by the Dorough b r o t h e r s . 

We r e v e r s e and remand. 

F a c t u a l Background and P r o c e d u r a l H i s t o r y 

On June 9, 2009, Joseph P a u l Dorough ("Joseph") e x e c u t e d 

a w i l l l e a v i n g a l l h i s p r o p e r t y t o R i c k s and naming her as h i s 

p e r s o n a l r e p r e s e n t a t i v e . R i c k s i s the daughter of Margaret 

Farmer, who d i e d i n May 2009. Joseph and Farmer had begun 

d a t i n g i n a p p r o x i m a t e l y 1988 when R i c k s was 14 years o l d , and 

they had c o n t i n u e d d a t i n g o f f and on u n t i l Farmer d i e d i n May 

2009. R i c k s t e s t i f i e d t h a t , a l t h o u g h she was not r e l a t e d by 

b l o o d or ma r r i a g e t o Joseph, she c o n s i d e r e d him a s u r r o g a t e 

f a t h e r and t h a t t h e y had had a c l o s e r e l a t i o n s h i p . Joseph d i e d 

on August 22, 2009. The Dorough b r o t h e r s are Joseph's b r o t h e r s 

and next of k i n . 

On September 8, 2009, R i c k s p e t i t i o n e d the Autauga 

Probate C o u r t t o admit Joseph's w i l l t o p r o b a t e . The Autauga 

Probate Court d o c k e t e d R i c k s ' s p e t i t i o n as case number 09-151. 

On September 14, 2009, the Autauga Probate C o u r t s e t R i c k s ' s 

p e t i t i o n f o r h e a r i n g on October 13, 2009. 

On September 18, 2009, an a t t o r n e y f i l e d a n o t i c e of 

appearance on b e h a l f of the Dorough b r o t h e r s . On September 24, 
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2009, p u r s u a n t t o a r e q u e s t by the Autauga Probate C o u r t , the 

Autauga C i r c u i t C ourt ("the t r i a l c o u r t " ) a p p o i n t e d a l o c a l 

a t t o r n e y as a s p e c i a l p r o b a t e judge t o p r e s i d e i n case number 

09-151. On the morning of October 13, 2009, s h o r t l y b e f o r e the 

h e a r i n g r e g a r d i n g R i c k s ' s p e t i t i o n t o admit the w i l l t o 

p r o b a t e , the Dorough b r o t h e r s f i l e d an answer t o R i c k s ' s 

p e t i t i o n . The answer d e n i e d t h a t the w i l l was v a l i d but d i d 

not c o n s t i t u t e a c o m p l a i n t a s s e r t i n g a w i l l c o n t e s t . See  

B u l l e n v. Brown, 535 So. 2d 76 ( A l a . 1988) ( h o l d i n g t h a t a 

motion f o r a c o n t i n u a n c e s t a t i n g t h a t "the c r u c i a l i s s u e i n 

t h i s case i s the v a l i d i t y of the W i l l " d i d not c o n s t i t u t e a 

c o m p l a i n t a s s e r t i n g a w i l l c o n t e s t ) . 

The Autauga Probate Court proceeded w i t h the h e a r i n g 

r e g a r d i n g R i c k s ' s p e t i t i o n on October 13, 2009, and the 

Dorough b r o t h e r s and t h e i r a t t o r n e y a t t e n d e d the h e a r i n g . On 

October 15, the Autauga Probate Court e n t e r e d an o r d e r t i t l e d 

"Decree A d m i t t i n g S e l f - P r o v i n g W i l l t o P r o b a t e . " The o r d e r 

s t a t e d : 

" T h i s m a t t e r came b e f o r e the Court on October 
13, 2009, t o be h e a r d on the a p p l i c a t i o n of Denise 
Farmer R i c k s t o admit t o p r o b a t e and r e c o r d the l a s t 
w i l l and testament of [ J o s e p h ] , l a t e an i n h a b i t a n t 
of t h i s County, h e r e t o f o r e f i l e d i n t h i s C o u r t . 
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" P r e s e n t were Denise Farmer R i c k s , the 
proponent, her c o u n s e l , Jack Owen, and [ t h e Dorough 
b r o t h e r s ] , next of k i n of [ J o s e p h ] , and Chip 
C l e v e l a n d , t h e i r c o u n s e l . 

" I t h a v i n g been shown t o the s a t i s f a c t i o n of the 
Court t h a t p r o p e r n o t i c e was g i v e n t o each next of 
k i n as r e q u i r e d by law, and t h a t a l l t h i n g s have 
been done p u r s u a n t t o the laws of t h i s S t a t e , and t o 
a former Order of t h i s C o u r t , a f t e r r e c e i v i n g 
t e s t i m o n y and e v i d e n c e , 

"The Court f i n d s t h a t the s a i d i n s t r u m e n t was 
made s e l f - p r o v i n g a t the time of i t s e x e c u t i o n by 
acknowledgment of [ J o s e p h ] and the a f f i d a v i t s of the 
w i t n e s s e s , each made b e f o r e an o f f i c e r a u t h o r i z e d t o 
a d m i n i s t e r oaths and e v i d e n c e d by the o f f i c e r ' s 
c e r t i f i c a t e , under o f f i c i a l s e a l , a t t a c h e d t o or 
f o l l o w i n g the w i l l i n the form r e q u i r e d by l a w ; and 
f u r t h e r f i n d s t h a t t h e r e has been no showing of 
f r a u d , f o r g e r y , undue i n f l u e n c e or unsound mind of 
[Jos e p h ] . 

"WHEREUPON, the c o u r t f i n d s t h a t the a f o r e s a i d 
i n s t r u m e n t of w r i t i n g i s the l a s t w i l l and testament 
of [ J o s e p h ] , t h a t i t was executed, a t t e s t e d and 
s e l f - p r o v e d , and t h a t [Joseph] a t the time of 
s i g n i n g was of f u l l age and sound mind and d i s p o s i n g 
memory and u n d e r s t a n d i n g . 

" T h e r e f o r e , the Court b e i n g s a t i s f i e d of i t s 
j u r i s d i c t i o n h e r e i n , i t i s o r d e r e d , adjudged and 
decre e d by the Cou r t t h a t s a i d i n s t r u m e n t of w r i t i n g 
p u r p o r t i n g t o be the l a s t w i l l and testament of 
[Joseph] i s hereby d e c l a r e d t o be d u l y s e l f - p r o v e d 
as the l a s t w i l l and testament of [Joseph] and such 
i s a d m i t t e d t o p r o b a t e , and o r d e r e d t o be r e c o r d e d , 
t o g e t h e r w i t h the s e l f - p r o v i n g s t a t e m e n t s , and a l l 
o t h e r papers on f i l e r e l a t i n g t o t h i s p r o c e e d i n g . " 

(Emphasis added.) 
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A l s o on October 15, 2009, the Dorough b r o t h e r s f i l e d a 

motion t i t l e d "Motion t o T r a n s f e r P r o c e e d i n g t o C i r c u i t 

C o u r t . " The r e c o r d does not c o n t a i n a r u l i n g on t h a t motion by 

the Autauga Probate C o u r t . However, on October 19, 2009, the 

Dorough b r o t h e r s f i l e d an amended c o m p l a i n t i n an a c t i o n t h e y 

had commenced a g a i n s t R i c k s i n the t r i a l c o u r t on August 28, 

2009. The c o m p l a i n t commencing t h a t a c t i o n had a s s e r t e d c l a i m s 

t h a t are not b e f o r e us i n t h i s a p p e a l ; however, the amended 

c o m p l a i n t f i l e d on October 19, 2009, a s s e r t e d a w i l l c o n t e s t 

c h a l l e n g i n g the w i l l on the grounds of (1) l a c k of v a l i d 

e x e c u t i o n , (2) undue i n f l u e n c e , (3) f r a u d , and (4) l a c k of 

t e s t a m e n t a r y c a p a c i t y . On November 24, 2009, R i c k s answered 

the Dorough b r o t h e r s ' amended c o m p l a i n t and d e n i e d the 

m a t e r i a l a l l e g a t i o n s of t h e i r w i l l c o n t e s t . I n response t o a 

motion f i l e d by the Dorough b r o t h e r s , the t r i a l c o u r t , on 

December 15, 2009, o r d e r e d the Autauga Probate Court t o 

t r a n s f e r case number 09-151 t o the t r i a l c o u r t . On January 15, 

2010, the Autauga Probate Court f i l e d w i t h the t r i a l c o u r t 

c e r t i f i e d c o p i e s of the f i l i n g s i n case number 09-151. 

The t r i a l c o u r t h e l d a s e p a r a t e bench t r i a l r e g a r d i n g the 

w i l l c o n t e s t on November 16, 2010, and F e b r u a r y 28, 2011, and 
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r e c e i v e d e v i d e n c e ore tenus. The Dorough b r o t h e r s p r e s e n t e d 

t h e i r c a s e - i n - c h i e f f i r s t , and, d u r i n g t h a t phase of the 

t r i a l , t h e y i n t r o d u c e d i n t o e v i d e n c e a copy of the w i l l , which 

showed t h a t Joseph and the s u b s c r i b i n g w i t n e s s e s had s i g n e d 

a f f i d a v i t s i n the form s p e c i f i e d by § 43-8-132, A l a . Code 

1975, the Code s e c t i o n p r o v i d i n g f o r s e l f - p r o v i n g w i l l s , and 

t h a t a n o t a r y p u b l i c , as an o f f i c e r a u t h o r i z e d t o a d m i n i s t e r 

o a t h s , had s i g n e d a c e r t i f i c a t e i n the form s p e c i f i e d by § 43¬

8-132, but i t does not show t h a t the n o t a r y p u b l i c ' s o f f i c i a l 

s e a l i s a f f i x e d t o the w i l l as r e q u i r e d by § 43-8-132. The 

o n l y e v i d e n c e r e g a r d i n g the e x e c u t i o n of the w i l l i n t r o d u c e d 

by R i c k s was the t e s t i m o n y of the a t t o r n e y who had d r a f t e d the 

w i l l and, i n her c a p a c i t y as a n o t a r y p u b l i c , had s i g n e d the 

c e r t i f i c a t e r e g a r d i n g Joseph's and the s u b s c r i b i n g w i t n e s s e s ' 

e x e c u t i o n of t h e i r a f f i d a v i t s . The a t t o r n e y t e s t i f i e d t h a t 

Joseph had s i g n e d the w i l l i n the p resence of the two 

s u b s c r i b i n g w i t n e s s e s and t h a t the a t t o r n e y , i n her c a p a c i t y 

as a n o t a r y p u b l i c , had n o t a r i z e d the s i g n a t u r e s of Joseph and 

the two s u b s c r i b i n g w i t n e s s e s . However, she was not asked 

whether she had a f f i x e d her n o t a r y p u b l i c ' s o f f i c i a l s e a l t o 

the w i l l as r e q u i r e d by § 43-8-132. No p a r t y i n t r o d u c e d the 
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o r i g i n a l w i l l i n t o e v i d e n c e or c a l l e d the s u b s c r i b i n g 

w i t n e s s e s t o t e s t i f y r e g a r d i n g the e x e c u t i o n of the w i l l . 

A t the c l o s e of a l l the e v i d e n c e , the Dorough b r o t h e r s 

o r a l l y moved the t r i a l c o u r t f o r a judgment on p a r t i a l 

f i n d i n g s 1 p u r s u a n t t o Rule 5 2 ( c ) , A l a . R. C i v . P. The Dorough 

b r o t h e r s a s s e r t e d t h a t t h e y were e n t i t l e d t o a judgment i n 

t h e i r f a v o r because, t h e y s a i d , R i c k s had the burden of making 

a prima f a c i e showing t h a t the w i l l had been v a l i d l y e x e c u t e d 

and she had f a i l e d t o meet t h a t burden. I n response, R i c k s 

a s s e r t e d t h a t she had i n d e e d made a prima f a c i e showing t h a t 

the w i l l had been v a l i d l y e x e c u t e d (1) thro u g h the t e s t i m o n y 

of the a t t o r n e y who d r a f t e d the w i l l , w hich, R i c k s s a i d , 

e s t a b l i s h e d t h a t the w i l l was s e l f - p r o v i n g and (2) through the 

Autauga Probate C o u r t ' s o r d e r d e t e r m i n i n g t h a t the w i l l was 

s e l f - p r o v i n g , which, R i c k s s a i d , had become a p a r t of the 

r e c o r d i n the t r i a l c o u r t when the Autauga Probate Court f i l e d 

a c e r t i f i e d copy of the or d e r w i t h the t r i a l c o u r t . The t r i a l 

c o u r t d i d not r u l e on the Dorough b r o t h e r s ' motion a t t h a t 

1 I n Lawson v. H a r r i s C u l i n a r y E n t e r p r i s e s , LLC, 83 So. 3d 
483, 491 ( A l a . 2011), the supreme c o u r t i n d i c a t e d t h a t a 
motion f o r a judgment as a matter of law made a t the c l o s e of 
a l l the e v i d e n c e i n a n o n j u r y t r i a l i s p r o p e r l y c h a r a c t e r i z e d 
as a motion f o r a judgment on p a r t i a l f i n d i n g s . 
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time . 

On March 25, 2011, the t r i a l c o u r t e n t e r e d an o r d e r 

s t a t i n g : 

" T h i s cause coming on b e f o r e t h i s C o u r t ... and 
t e s t i m o n y b e i n g taken ore tenus on November 16, 2010 
and F e b r u a r y 28, 2011 on the s i n g l e i s s u e of the 
c o n t e s t of the W i l l , t h i s C ourt f i n d s as f o l l o w s : 

" 1 . That [ J o s e p h ] e x e c u t e d [ t h e w i l l ] on June 9, 
2009. 

"2. That the same was e x e c u t e d b e f o r e two 
w i t n e s s e s , Shannon Smith and K i m b e r l y K e r v i n . 

"3. That the two w i t n e s s e s e x e c u t e d the same 
b e f o r e a N o t a r y P u b l i c , J o y Booth, who t e s t i f i e d t o 
the e x e c u t i o n of the n o t a r y acknowledgment and t o 
making the i n s t r u m e n t f o r [ J o s e p h ] . 

"4. That the e x e c u t i o n of t h i s i n s t r u m e n t i s i n 
compliance w i t h Alabama Code S e c t i o n 43-8-132, 1975 
and subparagraph (c) makes the e x e c u t i o n p r o p e r 
w i t h o u t f u r t h e r p r o o f , by a presumption. 

"Wherefore, t h i s C ourt f i n d s the [ w i l l ] i s 
[ J o s e p h ' s ] L a s t W i l l and i s p r o p e r l y a c c e p t e d as h i s 
f i n a l d i s p o s i t i o n f o r h i s E s t a t e . " 2 

2 A l t h o u g h i t s March 25, 2009, o r d e r d i d not s p e c i f i c a l l y 
address the Dorough b r o t h e r s ' c l a i m s of undue i n f l u e n c e , 
f r a u d , and l a c k of t e s t a m e n t a r y c a p a c i t y , the t r i a l c o u r t 
n e c e s s a r i l y r e j e c t e d those c l a i m s by f i n d i n g t h a t " t h e [ w i l l ] 
i s [ J o s e p h ' s ] L a s t W i l l and i s p r o p e r l y a c c e p t e d as h i s f i n a l 
d i s p o s i t i o n f o r h i s E s t a t e . " See Dutton v. C h e s t e r F. Raines  
Agency, I n c . , 475 So. 2d 545, 547 ( A l a . 1985) ("While the 
t r i a l c o u r t may not have s p e c i f i c a l l y a d d r e s s e d Count Four [ o f 
the defendant's c o u n t e r c l a i m ] , the c o u r t n e c e s s a r i l y r e j e c t e d 
t h a t c l a i m by r e n d e r i n g a judgment i n f a v o r of [ t h e 
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On A p r i l 22, 2011, the Dorough b r o t h e r s f i l e d a motion t o 

a l t e r , amend, or v a c a t e the t r i a l c o u r t ' s March 25, 2011, 

o r d e r on the ground, among o t h e r s , t h a t R i c k s had f a i l e d t o 

meet her burden of making a prima f a c i e showing t h a t the w i l l 

had been v a l i d l y e x e c u t e d . That same day, the Dorough b r o t h e r s 

f i l e d a s e p a r a t e motion a s k i n g the t r i a l c o u r t t o c e r t i f y i t s 

March 25, 2011, o r d e r as a f i n a l judgment p u r s u a n t t o Rule 

5 4 ( b ) , A l a . R. C i v . P. 

On A p r i l 28, 2011, R i c k s f i l e d a motion a s k i n g the t r i a l 

c o u r t , p u r s u a n t t o Rule 201, A l a . R. E v i d . , t o take j u d i c i a l 

n o t i c e of the f a c t t h a t the Autauga Probate Court had 

determined t h a t the w i l l was s e l f - p r o v i n g p u r s u a n t t o § 43-8¬

132 as e v i d e n c e d by the Autauga Probate C o u r t ' s October 15, 

2009, o r d e r f i n d i n g t h a t the w i l l was s e l f - p r o v i n g and 

a d m i t t i n g i t t o pr o b a t e i n case number 09-151, which, R i c k s 

a s s e r t e d , had been made a p a r t of the r e c o r d i n the t r i a l 

c o u r t when the Autauga Probate C o u r t had f i l e d a c e r t i f i e d 

copy of the o r d e r w i t h the t r i a l c o u r t on J a n u a r y 15, 2010. On 

A p r i l 29, 2011, the t r i a l c o u r t g r a n t e d R i c k s ' s motion. 

On J u l y 25, 2011, the t r i a l c o u r t e n t e r e d an o r d e r 

p l a i n t i f f ] . " ) . 
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denying the Dorough b r o t h e r s ' motion t o a l t e r , amend, or 

v a c a t e i t s March 25, 2011, o r d e r , and, on August 2, 2011, the 

t r i a l c o u r t e n t e r e d an o r d e r c e r t i f y i n g i t s March 25, 2011, 

o r d e r as a f i n a l judgment pur s u a n t t o Rule 5 4 ( b ) . 

On August 22, 2011, the Dorough b r o t h e r s a p p e a l e d t o t h i s 

c o u r t . Due t o l a c k of j u r i s d i c t i o n , t h i s c o u r t t r a n s f e r r e d the 

a p p e a l t o the supreme c o u r t , which t r a n s f e r r e d the a p p e a l back 

t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

A n a l y s i s 

The Dorough b r o t h e r s f i r s t argue t h a t the t r i a l c o u r t 

e r r e d because i t d i d not g r a n t t h e i r motion f o r a judgment on 

p a r t i a l f i n d i n g s a t the c l o s e of a l l the e v i d e n c e . 

"'The s t a n d a r d of r e v i e w a p p l i c a b l e ... t o r u l i n g s 
on motions f o r a judgment on p a r t i a l f i n d i n g s by the 
t r i a l c o u r t ' i s ' [ o ] r d i n a r i l y ... the ore tenus 
s t a n d a r d . ' Burkes Mech., In c . ^ F t . 
James-Pennington, I n c . , 908 So. 2d 905, 910 ( A l a . 
2004) ( c i t i n g L oggins v. Robinson, 738 So. 2d 1268, 
1270 ( A l a . C i v . App. 1999), and Grant v. B u l l o c k  
County Bd. of Educ., 895 F. Supp. 1506, 1508-09 
(M.D. A l a . 1995) (review under Rule 52, Fed. R. C i v . 
P . ) ) . Under the ore tenus s t a n d a r d of r e v i e w , 
f i n d i n g s on d i s p u t e d f a c t s are presumed c o r r e c t , and 
the t r i a l c o u r t ' s judgment based on those f i n d i n g s 
w i l l not be r e v e r s e d u n l e s s the judgment i s p a l p a b l y 
erroneous or m a n i f e s t l y u n j u s t . S o u t h s i d e Cmty. Dev.  
Corp. v. White, 10 So. 3d 990, 991 ( A l a . 2008) . 
'"'"The presumption of c o r r e c t n e s s , however, i s 
r e b u t t a b l e and may be overcome where t h e r e i s 
i n s u f f i c i e n t e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
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t o s u s t a i n i t s judgment."'"' 10 So.3d a t 991-92 
( q u o t i n g R e t a i l D evelopers of Alabama, LLC v. E a s t  
Gadsden G o l f C l u b , I n c . , 985 So. 2d 924, 929 ( A l a . 
2007), q u o t i n g i n t u r n Waltman v. R o w e l l , 913 So. 2d 
1083, 1086 ( A l a . 2005), q u o t i n g i n t u r n Dennis v.  
Dobbs, 474 So. 2d 77, 79 ( A l a . 1985)). See a l s o 
F i r s t Alabama Bank of Montgomery, N.A. v. Coker, 4 08 
So. 2d 510, 512-13 ( A l a . 1982) ('The presumption of 
c o r r e c t n e s s [ a t t e n d a n t t o ore tenus f i n d i n g s ] i s 
r e b u t t a b l e and may be overcome where t h e r e i s 
i n s u f f i c i e n t e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
t o s u s t a i n i t s judgment. In such i n s t a n c e s where the 
p r o o f a t t r i a l f a i l s t o support the m a t e r i a l 
a l l e g a t i o n s on which the s u i t i s based, the judgment 
r e n d e r e d cannot be u p h e l d on a p p e a l . ' ) . 
A d d i t i o n a l l y , we note t h a t 'the ore tenus s t a n d a r d 
i s i n a p p l i c a b l e "where the e v i d e n c e i s u n d i s p u t e d , 
or where the m a t e r i a l f a c t s are e s t a b l i s h e d by the 
u n d i s p u t e d e v i d e n c e . " S a l t e r v. Hamiter, 887 So. 2d 
230, 234 ( A l a . 2004).' Burkes M e c h a n i c a l , 908 So. 2d 
a t 910. In such c a s e s , a p p e l l a t e r e v i e w i s de novo. 
I d . See a l s o Ragsdale v. Ragsdale, 991 So. 2d 770, 
772 ( A l a . C i v . App. 2008)." 

Lawson v. H a r r i s C u l i n a r y E n t e r s . , LLC, 83 So. 3d 483, 491 

( A l a . 2011). 

S p e c i f i c a l l y , the Dorough b r o t h e r s argue t h a t the t r i a l 

c o u r t s h o u l d have g r a n t e d t h e i r motion f o r judgment on p a r t i a l 

f i n d i n g s because, they say, R i c k s had the burden of making a 

prima f a c i e showing t h a t the w i l l had been v a l i d l y e x e c u t e d 

and she f a i l e d t o meet t h a t burden. T h i s i s so, a c c o r d i n g t o 

the Dorough b r o t h e r s , because R i c k s f a i l e d t o make a showing 

t h a t the w i l l was s e l f - p r o v i n g because she n e i t h e r i n t r o d u c e d 
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the o r i g i n a l of the w i l l t o prove t h a t the o f f i c i a l s e a l of 

the n o t a r y p u b l i c was a f f i x e d t o i t as r e q u i r e d by § 43-8-132 

nor i n t r o d u c e d the t e s t i m o n y of the two s u b s c r i b i n g w i t n e s s e s 

t o prove t h a t the w i l l was v a l i d l y e x e c u t e d . 

The proponent of a c o n t e s t e d w i l l has the burden of 

making a prima f a c i e showing t h a t the w i l l was v a l i d l y 

e x e c u t e d . Burns v. M a r s h a l l , 767 So. 2d 347, 351 ( A l a . 2000) . 

The r e q u i r e m e n t s f o r the v a l i d e x e c u t i o n of a w i l l are s e t 

f o r t h i n § 43-8-131, A l a . Code 1975, which p r o v i d e s : 

"Except as p r o v i d e d w i t h i n s e c t i o n 43-8-135, 
e v e r y w i l l s h a l l be i n w r i t i n g s i g n e d by the 
t e s t a t o r or i n the t e s t a t o r ' s name by some o t h e r 
person i n the t e s t a t o r ' s presence and by h i s 
d i r e c t i o n , and s h a l l be s i g n e d by a t l e a s t two 
persons each of whom w i t n e s s e d e i t h e r the s i g n i n g or 
the t e s t a t o r ' s acknowledgment of the s i g n a t u r e or of 

the w i l l . " 

S e c t i o n 43-8-132(a) p r o v i d e s t h a t a w i l l may be made 

s e l f - p r o v i n g "by acknowledgment t h e r e o f by the t e s t a t o r and 

a f f i d a v i t s of the w i t n e s s e s , each made b e f o r e an o f f i c e r 

a u t h o r i z e d t o a d m i n i s t e r oaths under the laws of the s t a t e 

where e x e c u t i o n o c c u r s and e v i d e n c e d by the o f f i c e r ' s 

c e r t i f i c a t e , under o f f i c i a l s e a l (Emphasis added.) 
S e c t i o n 43-8-132(c) p r o v i d e s t h a t , " [ i ] f the w i l l i s 

s e l f - p r o v e d , as p r o v i d e d i n t h i s s e c t i o n , compliance w i t h 
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s i g n a t u r e r e q u i r e m e n t s f o r e x e c u t i o n i s c o n c l u s i v e l y presumed 

" 

In Ex p a r t e Helms, 873 So. 2d 1139, 1144 ( A l a . 2003), the 

supreme c o u r t h e l d t h a t a w i l l does not comply w i t h the 

r e q u i r e m e n t s of § 43-8-132(a) u n l e s s the o f f i c i a l s e a l of an 

o f f i c e r a u t h o r i z e d t o a d m i n i s t e r oaths i s a f f i x e d t o the w i l l . 

T h e r e f o r e , i n o r d e r t o e s t a b l i s h a prima f a c i e case t h a t the 

w i l l was s e l f - p r o v i n g under § 43-8-132, and, t h e r e f o r e , t h a t 

i t was e n t i t l e d t o a presumption of v a l i d e x e c u t i o n under § 

43-8-132(c), R i c k s had the burden of making a prima f a c i e 

showing t h a t the o f f i c i a l s e a l of the n o t a r y p u b l i c who 

c e r t i f i e d the e x e c u t i o n of Joseph's and the s u b s c r i b i n g 

w i t n e s s e s ' a f f i d a v i t s was a f f i x e d t o the w i l l . No s e a l i s 

v i s i b l e on the copy of the w i l l i n t r o d u c e d by the Dorough 

b r o t h e r s . The c e r t i f i e d copy of the w i l l f i l e d w i t h the t r i a l 

c o u r t by the Autauga Probate Court shows what may be a 

c i r c u l a r i m p r e s s i o n near the n o t a r y p u b l i c ' s s i g n a t u r e , and, 

i f i t i s i n d e e d a c i r c u l a r i m p r e s s i o n , i t i s p o s s i b l e t h a t 

t h a t c i r c u l a r i m p r e s s i o n i s the n o t a r y p u b l i c ' s o f f i c i a l s e a l ; 

however, i t i s not s u f f i c i e n t l y c l e a r from the c e r t i f i e d copy 

of the w i l l t h a t what may be a c i r c u l a r i m p r e s s i o n near the 
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n o t a r y p u b l i c ' s s i g n a t u r e i s i n d e e d the n o t a r y p u b l i c ' s 

o f f i c i a l s e a l t o meet R i c k s ' s burden of making a prima f a c i e 

showing t h a t the n o t a r y p u b l i c ' s o f f i c i a l s e a l i s a f f i x e d t o 

the w i l l . The o r i g i n a l of the w i l l , which would be the b e s t 

e v i d e n c e of whether the n o t a r y p u b l i c ' s o f f i c i a l s e a l i s 

a f f i x e d t o the w i l l , was not i n t r o d u c e d i n t o e v i d e n c e . 

R i c k s argues t h a t the October 15, 2009, o r d e r of the 

Autauga Probate C o u r t f i n d i n g t h a t the w i l l i s s e l f - p r o v i n g 

and a d m i t t i n g i t t o p r o b a t e i s s u f f i c i e n t t o make a prima 

f a c i e showing t h a t the w i l l i s s e l f - p r o v i n g . S e c t i o n 43-8-169 

p r o v i d e s t h a t , when the v a l i d e x e c u t i o n of a w i l l i s proved i n 

the p r o b a t e c o u r t by the t e s t i m o n y of the s u b s c r i b i n g 

w i t n e s s e s , "the t e s t i m o n y of the w i t n e s s e s must be reduced t o 

w r i t i n g by [the p r o b a t e j u d g e ] , s i g n e d by the w i t n e s s e s and, 

w i t h the w i l l , i m m e d i a t e l y r e c o r d e d i n a book p r o v i d e d and 

kept f o r t h a t purpose." S e c t i o n 43-8-202, A l a . Code 1975, 

p r o v i d e s : 

"The c i r c u i t c o u r t may, [when a w i l l c o n t e s t i s 
commenced i n c i r c u i t c o u r t a f t e r the w i l l has been 
a d m i t t e d t o p r o b a t e by the p r o b a t e c o u r t ] , d i r e c t an 
i s s u e t o be t r i e d by a j u r y , and on the t r i a l b e f o r e 
the j u r y , or h e a r i n g b e f o r e the c i r c u i t judge, the  
t e s t i m o n y of the w i t n e s s e s reduced t o w r i t i n g by the  
judge of p r o b a t e , a c c o r d i n g t o s e c t i o n 43-8-169, i s  
e v i d e n c e t o be c o n s i d e r e d by the judge or j u r y . " 
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(Emphasis added.) Caselaw d e c i d e d b e f o r e the enactment of § 

43-8-132 h e l d t h a t , because the p r e d e c e s s o r t o § 43-8-202 made 

the t e s t i m o n y of the s u b s c r i b i n g w i t n e s s e s reduced t o w r i t i n g 

by the pr o b a t e judge a d m i s s i b l e i n a w i l l c o n t e s t i n the 

c i r c u i t c o u r t , the proponent of a w i l l c o u l d make a prima 

f a c i e showing t h a t the w i l l was v a l i d l y e x e c u t e d by 

i n t r o d u c i n g t h a t w r i t t e n t e s t i m o n y i n t o e v i d e n c e i n the w i l l 

c o n t e s t i n the c i r c u i t c o u r t so l o n g as two w i t n e s s e s had 

t e s t i f i e d r e g a r d i n g the e x e c u t i o n of the w i l l i n the pr o b a t e 

c o u r t or one w i t n e s s had t e s t i f i e d r e g a r d i n g the e x e c u t i o n of 

the w i l l and t h e r e had been a pr o p e r a c c o u n t i n g f o r the 

absence of the second w i t n e s s i n the p r o b a t e c o u r t . See  

F e r r e l l v. M i n n i f i e l d , 275 A l a . 388, 391, 155 So. 2d 345, 348 

(1963) . However, i n Hancock v. F r a z i e r , 264 A l a . 202, 204, 86 

So. 2d 389, 390-91 (1956), the supreme c o u r t s t a t e d t h a t , 

a l t h o u g h the t e s t i m o n y of the s u b s c r i b i n g w i t n e s s e s reduced t o 

w r i t i n g by the pr o b a t e judge i s a d m i s s i b l e i n a w i l l c o n t e s t 

i n the c i r c u i t c o u r t , "the judgment i n the pr o b a t e c o u r t has 

no p r o b a t i v e v a l u e " i n the w i l l c o n t e s t i n the c i r c u i t c o u r t . 

We have not found any caselaw h o l d i n g t h a t a d i f f e r e n t r u l e 

a p p l i e s i f the judgment of the pr o b a t e c o u r t found t h a t the 
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w i l l was s e l f - p r o v i n g . A c c o r d i n g l y , i n the p r e s e n t case, we 

c o n c l u d e t h a t the October 15, 2009, o r d e r of the Autauga 

Probate Court f i n d i n g t h a t the w i l l was s e l f - p r o v i n g and 

a d m i t t i n g i t t o p r o b a t e had no p r o b a t i v e v a l u e i n the w i l l 

c o n t e s t i n the t r i a l c o u r t and, t h e r e f o r e , t h a t t h a t o r d e r d i d 

not make a prima f a c i e showing t h a t the w i l l was s e l f - p r o v i n g . 

Because R i c k s d i d not make a prima f a c i e showing t h a t the 

w i l l i s s e l f - p r o v i n g , she c o u l d o n l y meet her burden of making 

a prima f a c i e showing t h a t the w i l l was v a l i d l y e x e c u t e d i f 

she made a prima f a c i e showing t h a t s a t i s f i e d the r e q u i r e m e n t s 

of § 43-8-167, which p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) W i l l s o f f e r e d f o r p r o b a t e , e x c e p t 
n o n c u p a t i v e w i l l s , must be p r o ved by one or more of 
the s u b s c r i b i n g w i t n e s s e s , or i f they be dead, 
i n s a n e or out of the s t a t e or have become 
incompetent s i n c e the a t t e s t a t i o n , then by the p r o o f 
of the h a n d w r i t i n g of the t e s t a t o r , and t h a t of a t 
l e a s t one of the w i t n e s s e s t o the w i l l . Where no  
c o n t e s t i s f i l e d , the t e s t i m o n y of o n l y one  
a t t e s t i n g w i t n e s s i s s u f f i c i e n t . 

b) I f none of the s u b s c r i b i n g w i t n e s s e s t o such 
w i l l are produced, t h e i r i n s a n i t y , death, subsequent  
incompetency or absence from the s t a t e must be  
s a t i s f a c t o r i l y shown b e f o r e p r o o f of the h a n d w r i t i n g 
of the t e s t a t o r , or any of the s u b s c r i b i n g 
w i t n e s s e s , can be r e c e i v e d " 

(Emphasis added.) 

In F e r r e l l v. M i n n i f i e l d , 275 A l a . a t 391, 155 So. 2d a t 
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348, the supreme c o u r t s t a t e d : 

"Under [ p r e s e n t § 43-8-167, A l a . Code 1975], a 
w i l l , upon f o r m a l c o n t e s t , must be proved by bot h 
s u b s c r i b i n g w i t n e s s e s , or i f one i s not a v a i l a b l e , 
h i s absence must be accounted f o r t o get i n 
secondary e v i d e n c e of h i s a t t e s t a t i o n , as secondary 
e v i d e n c e s h o u l d be r e s o r t e d t o o n l y i n the absence 
of p r i m a r y p r o o f of bot h the s u b s c r i b i n g w i t n e s s e s . 
B a r n e t t v. Freeman, 197 A l a . 142, 72 So. 395 
[ ( 1 9 1 6 ) ] . " 

In the p r e s e n t case, R i c k s n e i t h e r i n t r o d u c e d the 

t e s t i m o n y of the s u b s c r i b i n g w i t n e s s e s nor accounted f o r t h e i r 

absence. Because R i c k s d i d not i n t r o d u c e t h a t p r i m a r y e v i d e n c e 

r e g a r d i n g the e x e c u t i o n of the w i l l , the t e s t i m o n y of the 

a t t o r n e y who d r a f t e d the w i l l r e g a r d i n g i t s e x e c u t i o n , which 

was secondary e v i d e n c e , d i d not meet R i c k s ' s burden of making 

a prima f a c i e showing t h a t the w i l l had been v a l i d l y e x e c u t e d 

p u r s u a n t t o § 43-8-167. See § 43-8-167 and F e r r e l l v.  

M i n n i f i e l d . 

Because R i c k s n e i t h e r made a prima f a c i e showing t h a t the 

w i l l was s e l f - p r o v i n g p u r s u a n t t o § 43-8-132 nor made a prima 

f a c i e showing t h a t the w i l l had been v a l i d l y e x e c u t e d by 

i n t r o d u c i n g p r o o f meeting the req u i r e m e n t s of § 43-8-167, we 

conclude t h a t she f a i l e d t o meet her burden of making a prima 

f a c i e showing t h a t the w i l l had been v a l i d l y e x e c u t e d and, 
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t h e r e f o r e , t h a t the t r i a l c o u r t e r r e d i n f a i l i n g t o g r a n t the 

Dorough b r o t h e r s ' motion f o r a judgment on p a r t i a l f i n d i n g s . 

C o nsequently, we r e v e r s e the judgment of the t r i a l c o u r t and 

remand the cause f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . Because we are r e v e r s i n g the judgment of the t r i a l 

c o u r t on the b a s i s of the Dorough b r o t h e r s ' f i r s t argument, we 

do not rea c h t h e i r o t h e r arguments. 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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