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MOORE, Judge. 

B a r r y V. F r e d e r i c k ("the f o r m e r husband") a p p e a l s f r o m a 

judgment o f t h e J e f f e r s o n C i r c u i t C o u r t ("the t r i a l c o u r t " ) 

f i n d i n g t h a t S h e l i a F r e d e r i c k ("the f o r m e r w i f e " ) was n o t i n 

con t e m p t and o r d e r i n g t h e f o r m e r h u s b a n d t o pay t h e f o r m e r 
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w i f e $ 3 , 2 2 0 as a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e 

i n p a r t . 

B a c k g r o u n d 

The p a r t i e s were m a r r i e d i n 1978. I n September 1994, t h e 

f o r m e r h u s b a n d f i l e d a c o m p l a i n t s e e k i n g a d i v o r c e ; i n t h a t 

c o m p l a i n t , he a l l e g e d t h a t he and t h e f o r m e r w i f e had c e a s e d 

l i v i n g as h u s b a n d and w i f e as o f June 1994 b u t t h a t t h e y had 

c o n t i n u e d t o r e s i d e t o g e t h e r a f t e r t h a t t i m e . The t r i a l c o u r t 

e n t e r e d a judgment o f d i v o r c e on A p r i l 19, 1996. The t r i a l 

c o u r t i n c o r p o r a t e d i n t o t h a t judgment t h e p a r t i e s ' s t i p u l a t e d 

s e t t l e m e n t a g r e e m e n t ; t h a t agreement c o n t a i n e d , among o t h e r 

t h i n g s , t h e f o l l o w i n g p r o v i s i o n , i d e n t i f i e d as s u b p a r a g r a p h 

6 . a . ( 4 ) , w h i c h s e t f o r t h t h e manner i n w h i c h t h e p a r t i e s were 

t o d i v i d e t h e i r p e r s o n a l p r o p e r t y : 

"(4) W i f e s h a l l r e c e i v e t h e d r a p e s , w a s h e r , 
d r y e r , d i s h w a s h e r , and r e f r i g e r a t o r i n t h e 
r e s i d e n c e . Husband s h a l l r e c e i v e t h e e n t e r t a i n m e n t 
c e n t e r i n t h e den. 

" I t i s t h e i n t e n t o f t h e p a r t i e s t h a t a l l o t h e r 
h o u s e h o l d f u r n i t u r e , f u r n i s h i n g s , and o t h e r 
h o u s e h o l d i t e m s ( i n c l u d i n g , b u t n o t l i m i t e d t o , bed 
l i n e n s , s h e e t s , t o w e l s , d i s h e s , g l a s s e s , p o t s and 
p a n s , e t c . ) be d i v i d e d e q u a l l y b e tween them w i t h t h e 
e x c e p t i o n o f t h e c h i l d ' s f u r n i t u r e w h i c h s h a l l be 
r e t a i n e d by W i f e . To c a r r y o u t t h e t e r m s o f t h i s 
p a r a g r a p h , e a c h p a r t y s h a l l make a l i s t o f t h o s e 
i t e m s he o r she w a n t s . A f t e r c o m p i l i n g t h e l i s t s , 
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any i t e m s r e m a i n i n g i n d i s p u t e s h a l l be s e l e c t e d by 
t h e p a r t i e s w i t h a l t e r n a t e s e l e c t i o n s w i t h t h e W i f e 
s e l e c t i n g f i r s t f o l l o w e d by Husband, and so f o r t h 
u n t i l a l l i t e m s have been d i v i d e d . In t h e e v e n t a 
d i s p u t e s h a l l a r i s e , t h e p a r t i e s a g r e e t h a t Judge 
J o h n B r y a n s h a l l s e r v e as m e d i a t o r t o e f f e c t u a t e t h e 
i n t e n t o f t h i s p a r a g r a p h . Husband s h a l l be 
r e s p o n s i b l e f o r h i s f e e . " 

I n J u l y 1997, t h e f o r m e r w i f e f i l e d a p e t i t i o n f o r a r u l e 

n i s i s e e k i n g a f i n d i n g o f c o n t e m p t a g a i n s t t h e f o r m e r h u s b a n d 

on t h e g r o u n d t h a t t h e f o r m e r h u s b a n d had f a i l e d t o c o m p l y 

w i t h numerous p r o v i s i o n s o f t h e d i v o r c e j u d g m e n t ; t h a t a c t i o n 

was d o c k e t e d as c a s e no. DR-94-3189.01. The f o r m e r h u s b a n d 

a n s w e r e d t h e p e t i t i o n and f i l e d a c o u n t e r c l a i m i n w h i c h he 

a l l e g e d t h a t t h e f o r m e r w i f e was i n c o n t e m p t f o r f a i l i n g t o 

c o m p l y w i t h s u b p a r a g r a p h 6.a.(4) o f t h e d i v o r c e j u d g m e n t . 

Those c o m p e t i n g c o n t e m p t p e t i t i o n s r e s u l t e d i n t h e e n t r y 

o f a " C o n s e n t O r d e r , " e n t e r e d on J a n u a r y 26, 1999, i n w h i c h 

t h e t r i a l c o u r t f o u n d t h a t n e i t h e r p a r t y was i n c o n t e m p t . I n 

t h e 1999 c o n s e n t o r d e r , t h e t r i a l c o u r t s p e c i f i c a l l y 

a d d r e s s e d , among o t h e r t h i n g s , s u b p a r a g r a p h 6.a.(4) o f t h e 

d i v o r c e j u d g m e n t . The t r i a l c o u r t s p e c i f i c a l l y r e a f f i r m e d 

s u b p a r a g r a p h 6.a.(4) and i d e n t i f i e d a s p e c i f i c d a t e f o r t h e 

p a r t i e s t o c o n d u c t an i n v e n t o r y o f t h e i r p e r s o n a l p r o p e r t y , 

w h e t h e r l o c a t e d a t t h e f o r m e r h u s b a n d ' s r e s i d e n c e o r t h e 
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f o r m e r w i f e ' s r e s i d e n c e , and i d e n t i f i e d a s p e c i f i c d a t e f o r 

t h e p a r t i e s t o e x c h a n g e a l i s t o f t h e p e r s o n a l p r o p e r t y e a c h 

w i s h e d t o r e c e i v e . 

In 2007, t h e f o r m e r h u s b a n d i n i t i a t e d a c i v i l a c t i o n i n 

t h e t r i a l c o u r t a g a i n s t t h e f o r m e r w i f e , a l l e g i n g c o n v e r s i o n 

and u n j u s t e n r i c h m e n t as a r e s u l t o f t h e f o r m e r w i f e ' s a l l e g e d 

f a i l u r e t o c o m p l y w i t h t h e p r o v i s i o n s r e g a r d i n g t h e d i v i s i o n 

o f p e r s o n a l p r o p e r t y s e t f o r t h i n t h e d i v o r c e judgment and t h e 

1999 c o n s e n t o r d e r ; t h e f o r m e r h u s b a n d a l s o s o u g h t an 

a c c o u n t i n g o f t h e p e r s o n a l p r o p e r t y f r o m t h e m a r r i a g e . That 

a c t i o n was d e s i g n a t e d as c a s e no. CV-07-902727. In 2008, t h e 

t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r o f t h e f o r m e r 

w i f e on t h e f o r m e r h u s b a n d ' s c l a i m s o f c o n v e r s i o n and u n j u s t 

e n r i c h m e n t b e c a u s e t h e f o r m e r h u s b a n d c o u l d n o t e s t a b l i s h 

e s s e n t i a l e l e m e n t s o f h i s c l a i m s o f c o n v e r s i o n and u n j u s t 

e n r i c h m e n t -- namely, t h a t t h e f o r m e r w i f e had i l l e g a l l y 

assumed o w n e r s h i p o r use o f p r o p e r t y b e l o n g i n g t o t h e f o r m e r 

h u s b a n d o r t h a t t h e f o r m e r w i f e had no r i g h t t o t h e use o f t h e 

p e r s o n a l p r o p e r t y i n h e r p o s s e s s i o n . The t r i a l c o u r t o r d e r e d 

t h e f o r m e r w i f e t o p r o v i d e an a c c o u n t i n g o f t h e p e r s o n a l 

p r o p e r t y , and a f t e r t h e f o r m e r w i f e p r o v i d e d a l i s t 
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i d e n t i f y i n g t h e p e r s o n a l p r o p e r t y f r o m t h e m a r i t a l e s t a t e t h a t 

had r e m a i n e d i n h e r p o s s e s s i o n and t h e p e r s o n a l p r o p e r t y t h a t 

t h e f o r m e r h u s b a n d had removed f r o m t h e m a r i t a l r e s i d e n c e , t h e 

t r i a l c o u r t , on September 12, 2008, f o u n d t h a t t h e a c t i o n was 

c o n c l u d e d . 1 

The f o r m e r h u s b a n d t h e n i n i t i a t e d t h i s a c t i o n , d e s i g n a t e d 

as c a s e no. DR-94-3189.02, on May 21, 2010, s e e k i n g t o h o l d 

t h e f o r m e r w i f e i n co n t e m p t f o r h e r a l l e g e d f a i l u r e t o c o m p l y 

w i t h s u b - p a r a g r a p h 6.a.(4) o f t h e d i v o r c e judgment and w i t h 

t h e t r i a l c o u r t ' s 1999 c o n s e n t o r d e r . The f o r m e r w i f e 

a n s w e r e d t h e co n t e m p t p e t i t i o n , g e n e r a l l y d e n y i n g t h e f o r m e r 

h u s b a n d ' s a l l e g a t i o n s . The f o r m e r w i f e r e q u e s t e d t h a t t h e 

t r i a l c o u r t d i s m i s s t h e a c t i o n and award h e r a t t o r n e y f e e s . 

The t r i a l c o u r t c o n d u c t e d an o r e t e n u s h e a r i n g on A p r i l 

13, 2011. On May 10, 2011, t h e t r i a l c o u r t e n t e r e d i t s 

judgment f i n d i n g t h a t t h e f o r m e r w i f e was n o t i n c o n t e m p t f o r 

f a i l i n g t o co m p l y w i t h s u b p a r a g r a p h 6.a.(4) and t h e 1999 

1 I n her " N o t i c e of F i l i n g A c c o u n t i n g " f i l e d w i t h the t r i a l 
c o u r t , the former w i f e i d e n t i f i e d room by room the items of 
p e r s o n a l p r o p e r t y t h a t the former husband had taken w i t h him 
from the p a r t i e s ' former m a r i t a l r e s i d e n c e and the items t h a t 
had remained w i t h h e r . She a l s o i n d i c a t e d t h a t , s i n c e the 
d i v o r c e , she had t u r n e d over a d d i t i o n a l items t o the former 
husband, "such as mountain b i k e , w e i g h t s and weight benches, 
p e r s o n a l b e l o n g i n g s , and f a m i l y h e i r l o o m s , e t c . " 
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c o n s e n t o r d e r . The t r i a l c o u r t a l s o o r d e r e d t h e f o r m e r 

h u s b a n d t o pay $3,220 t o t h e f o r m e r w i f e as a t t o r n e y f e e s . 

The f o r m e r h u s b a n d f i l e d a m o t i o n t o a l t e r , amend, o r 

v a c a t e t h e t r i a l c o u r t ' s judgment o r , a l t e r n a t i v e l y , f o r a new 

t r i a l ; t h e t r i a l c o u r t d e n i e d t h a t m o t i o n . The f o r m e r h u s b a n d 

t i m e l y f i l e d h i s n o t i c e o f a p p e a l . 

A n a l y s i s 

The f o r m e r h u s b a n d c h a l l e n g e s t h e t r i a l c o u r t ' s award o f 

a t t o r n e y f e e s , t h e t r i a l c o u r t ' s d e c i s i o n t o a l l o w t h e f o r m e r 

w i f e ' s c o u n s e l t o a s k l e a d i n g q u e s t i o n s o f t h e f o r m e r w i f e on 

c r o s s - e x a m i n a t i o n , and t h e t r i a l c o u r t ' s f i n d i n g t h a t t h e 

f o r m e r w i f e was n o t i n c o n t e m p t . We a d d r e s s t h o s e i s s u e s o u t 

o f o r d e r . 

We f i r s t a d d r e s s t h e f o r m e r h u s b a n d ' s c h a l l e n g e t o t h e 

t r i a l c o u r t ' s r u l i n g t h a t t h e f o r m e r w i f e ' s c o u n s e l was 

e n t i t l e d t o a s k l e a d i n g q u e s t i o n s o f h e r own c l i e n t b e c a u s e 

t h e f o r m e r w i f e had been c a l l e d t o t e s t i f y by t h e f o r m e r 

h u s b a n d . The f o r m e r h u s b a n d a s s e r t s t h a t , b e c a u s e t h e f o r m e r 

w i f e ' s c o u n s e l was a l l o w e d t o a s k t h e f o r m e r w i f e l e a d i n g 

q u e s t i o n s , t h e f o r m e r w i f e ' s c o u n s e l was a b l e t o s i m p l y f e e d 

t h e f o r m e r w i f e t h e a n s w e r s she w i s h e d t o o b t a i n , t h u s 
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p r e j u d i c i n g h i m t o t h e p o i n t o f r e v e r s i b l e e r r o r . We 

d i s a g r e e . 

R u l e 6 1 1 ( c ) , A l a . R. E v i d . , p r o v i d e s , i n p e r t i n e n t p a r t , 

t h a t " [ l ] e a d i n g q u e s t i o n s a r e p e r m i t t e d on c r o s s - e x a m i n a t i o n . " 

T h a t p r i n c i p l e has been r e c o g n i z e d and a p p l i e d i n c a s e s so 

numerous t h a t s u p p o r t i n g c i t a t i o n s a r e u n n e c e s s a r y . The 

A d v i s o r y C o m m i t t e e ' s N o t e s t o R u l e 611 s t a t e , i n p e r t i n e n t 

p a r t , t h a t , " [ u ] n d e r R u l e 6 1 1 ( c ) , l e a d i n g q u e s t i o n s s h o u l d 

a l w a y s be p e r m i t t e d on c r o s s - e x a m i n a t i o n . " 2 F u r t h e r , " ' t h e 

t r i a l c o u r t has b r o a d d i s c r e t i o n i n e v i d e n t i a r y m a t t e r s . ' " 

B l a k l e y v. J o h n s o n , [Ms. 2090507, O c t . 29, 2010] So. 3d 

, ( A l a . C i v . App. 2010) ( q u o t i n g Bush v. Alabama Farm 

B u r e a u Mut. Cas. I n s . Co., 576 So. 2d 175, 177 ( A l a . 1 9 9 1 ) ) . 

Our supreme c o u r t has a d d r e s s e d t h e e x a c t i s s u e r a i s e d by 

t h e f o r m e r h u s b a n d . I n Newman v. B a n k e r s F i d e l i t y L i f e  

I n s u r a n c e Co., 628 So. 2d 439 ( A l a . 1 9 9 3 ) , M a d i e Newman 

a p p e a l e d f r o m an a d v e r s e judgment e n t e r e d i n f a v o r o f B a n k e r s 

F i d e l i t y L i f e I n s u r a n c e Company. On a p p e a l , Newman a r g u e d , 

2Even on d i r e c t e x a m i n a t i o n , "[w]hether t o a l l o w or 
d i s a l l o w a l e a d i n g q u e s t i o n i s w i t h i n the d i s c r e t i o n of the 
t r i a l c o u r t and except f o r a f l a g r a n t v i o l a t i o n t h e r e w i l l not 
be r e v e r s i b l e e r r o r . " B r a d f o r d v. S t a n l e y , 355 So. 2d 328, 
331 ( A l a . 1978). 
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among o t h e r t h i n g s , t h a t t h e t r i a l c o u r t had e r r e d i n a l l o w i n g 

B a n k e r s F i d e l i t y ' s l a w y e r t o c r o s s - e x a m i n e t h e p r e s i d e n t o f 

t h a t i n s u r a n c e company, i . e . , t h e c o r p o r a t e r e p r e s e n t a t i v e o f 

t h e l a w y e r ' s c l i e n t , by t h e use o f l e a d i n g q u e s t i o n s . I d . a t 

443. The supreme c o u r t s t a t e d : "Newman c a l l e d Eugene C h o a t e , 

t h e p r e s i d e n t [ o f t h e i n s u r a n c e company] and i t s 

r e p r e s e n t a t i v e a t t h e d e f e n d a n t s ' t a b l e d u r i n g t r i a l , as an 

a d v e r s e w i t n e s s on d i r e c t e x a m i n a t i o n . " I d . a t 442. A f t e r 

n o t i n g t h a t e v i d e n t i a r y m a t t e r s a r e w i t h i n t h e sound 

d i s c r e t i o n o f t h e t r i a l j u d g e and t h a t R u l e 4 3 ( b ) , A l a . R. 

C i v . P., a l l o w s t h e use o f l e a d i n g q u e s t i o n s on c r o s s -

e x a m i n a t i o n , t h e supreme c o u r t s u m m a r i l y a f f i r m e d t h e t r i a l 

c o u r t ' s r u l i n g . I d . a t 442-43. Thus, o u r supreme c o u r t 

s a n c t i o n e d a l a w y e r ' s use o f l e a d i n g q u e s t i o n s when c r o s s -

e x a m i n i n g h i s o r h e r own c l i e n t when t h a t c l i e n t was c a l l e d as 

a w i t n e s s by t h e o t h e r p a r t y . 

The f o r m e r h u s b a n d a r g u e s t h a t Newman, s u p r a , i s 

d i s t i n g u i s h a b l e f r o m t h e i n s t a n t c a s e b e c a u s e , i n t h a t c a s e , 

t h e supreme c o u r t r e l i e d on s u b d i v i s i o n (b) o f R u l e 43, A l a . 

R. C i v . P., w h i c h s u b d i v i s i o n has s i n c e been o m i t t e d f r o m t h a t 

r u l e ; b e c a u s e , i n Newman, o u r supreme c o u r t d i d n o t d i s c u s s 
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t h e e x t e n t o f t h e c r o s s - e x a m i n a t i o n t h a t had o c c u r r e d i n t h a t 

c a s e ; and b e c a u s e t h e supreme c o u r t ' s d e c i s i o n c o n t a i n s no 

i n d i c a t i o n t h a t Newman a r g u e d a g a i n s t a p p l i c a t i o n o f t h e 

g e n e r a l r u l e . We r e j e c t t h o s e a r g u m e n t s . 

A l t h o u g h s u b d i v i s i o n (b) o f R u l e 43, A l a . R. C i v . P., has 

been o m i t t e d f r o m t h e Alabama R u l e s o f C i v i l P r o c e d u r e , t h e 

Committee Comments t o t h e J a n u a r y 1, 1996, Amendment o f R u l e 

43 p r o v i d e , i n p e r t i n e n t p a r t : 

" ' S u b d i v i s i o n ( b ) . The s u b d i v i s i o n i s no l o n g e r 
n e e ded o r a p p r o p r i a t e s i n c e t h e m a t t e r s w i t h w h i c h 
i t d e a l t a r e t r e a t e d i n t h e R u l e s o f E v i d e n c e . The 
use o f l e a d i n g q u e s t i o n s , b o t h g e n e r a l l y and i n t h e 
i n t e r r o g a t i o n o f an a d v e r s e p a r t y o r w i t n e s s 
i d e n t i f i e d w i t h h i m, i s t h e s u b j e c t o f E v i d e n c e R u l e 

6 1 1 ( c ) . ...'" 

Thus, R u l e 43(b) was o m i t t e d f r o m t h e Alabama R u l e s o f C i v i l 

P r o c e d u r e b e c a u s e R u l e 6 1 1 ( c ) , A l a . R. E v i d . , c o v e r s t h e same 

i s s u e and i s deemed t o have n e g a t e d t h e need f o r , and t o have 

r e p l a c e d , R u l e 4 3 ( b ) . As n o t e d a b o v e , R u l e 6 1 1 ( c ) 

s p e c i f i c a l l y a l l o w s t h e use o f l e a d i n g q u e s t i o n s on c r o s s -

e x a m i n a t i o n . 

We f u r t h e r n o t e t h a t , as an i n t e r m e d i a t e a p p e l l a t e c o u r t , 

we a r e bound by t h e h o l d i n g s o f o u r supreme c o u r t . See, e.g., 

K a n e l l i s v. P a c i f i c Indem. Co., 917 So. 2d 149, 154 ( A l a . C i v . 
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App. 2 0 0 5 ) . B e c a u s e o u r supreme c o u r t a d d r e s s e d t h e p r e c i s e 

s i t u a t i o n b e f o r e us i n Newman, s u p r a , and a p p r o v e d t h e use o f 

l e a d i n g q u e s t i o n s i n t h e same manner a l l o w e d by t h e t r i a l 

c o u r t i n t h i s c a s e , we f i n d no r e v e r s i b l e e r r o r on t h i s i s s u e . 

The f o r m e r h u s b a n d n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d 

i n f a i l i n g t o f i n d t h e f o r m e r w i f e i n c o n t e m p t f o r h e r a l l e g e d 

f a i l u r e t o c o m p l y w i t h s u b p a r a g r a p h 6.a.(4) o f t h e d i v o r c e 

j udgment and t h e 1999 c o n s e n t o r d e r . The f o r m e r h u s b a n d 

a r g u e s t h a t t h e t r i a l c o u r t was r e q u i r e d t o f i n d t h e f o r m e r 

w i f e i n c o n t e m p t o f c o u r t b e c a u s e , he s a y s , t h e f o r m e r w i f e 

a d m i t t e d d u r i n g h e r t e s t i m o n y t h a t she had c a n c e l e d t h e c o u r t -

o r d e r e d i n v e n t o r y and had n o t r e s c h e d u l e d t h a t i n v e n t o r y . As 

s u p p o r t f o r h i s a rgument, t h e f o r m e r h u s b a n d r e l i e s on Hood v.  

Hood, 76 So. 3d 824 , 831 ( A l a . C i v . App. 2011) ("'"'The 

f a i l u r e t o p e r f o r m an a c t r e q u i r e d by t h e c o u r t f o r t h e 

b e n e f i t o f an o p p o s i n g p a r t y c o n s t i t u t e s c i v i l c o n t e m p t . ' " ' " 

( q u o t i n g Reed v. Dyas, 28 So. 3d 6, 8 ( A l a . C i v . App. 2 0 0 9 ) , 

q u o t i n g i n t u r n o t h e r c a s e s ) ) . 

However, " w h e t h e r a p a r t y i s i n c o n t e m p t o f c o u r t i s a 

d e t e r m i n a t i o n c o m m i t t e d t o t h e sound d i s c r e t i o n o f t h e t r i a l 

c o u r t , and, a b s e n t an abuse o f t h a t d i s c r e t i o n o r u n l e s s t h e 
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judgment o f t h e t r i a l c o u r t i s u n s u p p o r t e d by t h e e v i d e n c e so 

as t o be p l a i n l y and p a l p a b l y wrong, t h i s c o u r t w i l l a f f i r m . " 

S t a c k v. S t a c k , 646 So. 2d 51, 56 ( A l a . C i v . App. 1 9 9 4 ) . 

Thus, we r e v i e w t h e e v i d e n c e t o d e t e r m i n e i f t h e t r i a l c o u r t ' s 

f i n d i n g , i . e . , t h a t t h e f o r m e r w i f e was n o t g u i l t y o f 

c o n t e m p t , i s so u n s u p p o r t e d by t h e e v i d e n c e as t o be p l a i n l y 

and p a l p a b l y wrong. We c o n s t r u e t h e e v i d e n c e most f a v o r a b l y 

t o t h e f o r m e r w i f e , t h e p r e v a i l i n g p a r t y , as we a r e r e q u i r e d 

t o do on a p p e a l f r o m a judgment b a s e d on o r e t e n u s 

p r o c e e d i n g s . See D r i v e r v. H i c e , 618 So. 2d 129, 131 ( A l a . 

C i v . App. 1 9 9 3 ) . 

The t r i a l c o u r t h e a r d t e s t i m o n y f r o m t h e f o r m e r w i f e 

t h a t , i n A p r i l 1996, t h e f o r m e r h u s b a n d removed f u r n i t u r e and 

o t h e r i t e m s o f p e r s o n a l p r o p e r t y f r o m t h e m a r i t a l r e s i d e n c e 

w i t h o u t t h e f o r m e r w i f e ' s k n o wledge o r a c q u i e s c e n c e . The 

f o r m e r w i f e t e s t i f i e d t h a t she had had no p r i o r k n o w l edge t h a t 

he had p l a n n e d t o remove t h o s e i t e m s . The f o r m e r w i f e a l s o 

t e s t i f i e d t h a t she p r e p a r e d a l i s t o f t h e p e r s o n a l p r o p e r t y 

r e m a i n i n g i n h e r p o s s e s s i o n and t h a t she i n d i c a t e d h e r f i r s t 

s e l e c t i o n f r o m t h a t l i s t , w h i c h , t h e f o r m e r w i f e t e s t i f i e d , 

she b e l i e v e d was i n a c c o r d w i t h s u b p a r a g r a p h 6 . a . ( 4 ) . The 
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f o r m e r w i f e t e s t i f i e d t h a t she t h e n p r o v i d e d t h a t l i s t t o h e r 

l a w y e r and t h a t i t was h e r u n d e r s t a n d i n g t h a t h e r l i s t was 

t h e n p r o v i d e d t o t h e f o r m e r h u s b a n d ' s l e g a l c o u n s e l . The 

f o r m e r w i f e , who by t h e t i m e o f t h i s a c t i o n was no l o n g e r 

r e p r e s e n t e d by t h e same l a w y e r , t e s t i f i e d t h a t , due t o t h e 

p a s s a g e o f t i m e , she d i d n o t have t h a t l i s t a v a i l a b l e t o h e r . 

The f o r m e r w i f e t e s t i f i e d t h a t she had r e c e i v e d f r o m t h e 

f o r m e r h u s b a n d a l i s t he had p r e p a r e d i n o r d e r t o c o m p l y w i t h 

s u b p a r a g r a p h 6 . a . ( 4 ) ; t h e f o r m e r w i f e s u b m i t t e d i n t o e v i d e n c e 

a c o p y o f t h a t l i s t . The f o r m e r h u s b a n d ' s l i s t s t a t e d : " A l l 

f u r n i t u r e and f u r n i s h i n g s . B a r r y V. F r e d e r i c k . " The f o r m e r 

w i f e t e s t i f i e d t h a t she c o u l d n o t p r o c e e d w i t h t h e s e l e c t i o n 

p r o c e s s s e t o u t i n s u b p a r a g r a p h 6.a.(4) o r t h e 1999 c o n s e n t 

o r d e r i n l i g h t o f t h e f o r m e r h u s b a n d ' s " l i s t " and h i s 

s e l e c t i o n o f " a l l " o f t h e i r p e r s o n a l p r o p e r t y . She a l s o 

t e s t i f i e d t h a t t h e f o r m e r h u s b a n d had t a k e n t h e i t e m s he had 

w a n t e d f r o m t h e m a r i t a l r e s i d e n c e when he a b r u p t l y l e f t i n 

A p r i l 1996 r a t h e r t h a n m a k i n g a l i s t and a t t e m p t i n g t o d i v i d e 

t h e p e r s o n a l p r o p e r t y w i t h t h e f o r m e r w i f e . The f o r m e r w i f e 

s t a t e d t h a t she had b e l i e v e d t h a t t h e f o r m e r h u s b a n d had been 
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s a t i s f i e d w i t h t h a t d i v i s i o n o f t h e p e r s o n a l p r o p e r t y u n t i l 

she f i l e d h e r c o n t e m p t p e t i t i o n i n 1 9 9 7 . 3 

The f o r m e r w i f e a d m i t t e d t h a t she had c a n c e l e d t h e 

i n v e n t o r y o f p e r s o n a l p r o p e r t y on t h e d a t e s c h e d u l e d i n t h e 

1999 c o n s e n t o r d e r due t o m e d i c a l r e a s o n s . She i n i t i a l l y 

t e s t i f i e d t h a t she had n o t a t t e m p t e d t o r e s c h e d u l e t h a t 

i n v e n t o r y f o r a l a t e r d a t e ; however, upon r e v i e w i n g 

d o c u m e n t a r y e v i d e n c e i n t r o d u c e d by t h e f o r m e r h u s b a n d , i . e . , 

a June 1, 1999, l e t t e r w r i t t e n by t h e f o r m e r w i f e t o t h e 

f o r m e r h u s b a n d ' s l a w y e r , i t became a p p a r e n t t h a t t h e f o r m e r 

w i f e had, i n f a c t , a t t e m p t e d t o r e s c h e d u l e t h e i n v e n t o r y f o r 

a l a t e r d a t e . I n h e r l e t t e r , t h e f o r m e r w i f e s t a t e d : 

" R e g a r d i n g t h e i n v e n t o r y , as you a r e aware, I had t o 
c a n c e l t h e p r e v i o u s d a t e s due t o m e d i c a l r e a s o n s . 
The l a s t I h e a r d , J o h n , f r o m y o u r o f f i c e , was 
c o n t a c t i n g Mr. Shaw f o r new d a t e s and t o d a t e have 

3 D u r i n g the former husband's d e p o s i t i o n , t a k e n i n 
c o n n e c t i o n w i t h h i s 2007 c i v i l s u i t f o r damages, the former 
husband was asked how he determined which items of p e r s o n a l 
p r o p e r t y he was g o i n g t o take from the m a r i t a l r e s i d e n c e on 
A p r i l 30, 1996, when he moved o u t ; the former husband 
responded: " [ I ] f I c o u l d have, I would have taken e v e r y t h i n g . " 
He t e s t i f i e d t h a t he " s t a r t e d i n the f i r s t room ' t i l she ... 
I got as f a r as I c o u l d . " He e x p l a i n e d t h a t the former w i f e 
had summoned the p o l i c e t o the m a r i t a l r e s i d e n c e , a t which 
time the former husband stopped removing a d d i t i o n a l items of 
p e r s o n a l p r o p e r t y . A copy of t h a t d e p o s i t i o n t r a n s c r i p t i s 
i n c l u d e d i n the r e c o r d . 
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h e a r d n o t h i n g f r o m him. You know t h a t [ t h e f o r m e r 
h u s b a n d ] came i n t o my house and t o o k e x a c t l y what he 
w a n t e d when he moved o u t and he d i d n o t f o l l o w t h e 
d i v o r c e d e c r e e . " 

B a s e d on t h a t l e t t e r , t h e f o r m e r w i f e c o r r e c t e d h e r t e s t i m o n y 

t o s t a t e t h a t she had a t t e m p t e d t o r e s c h e d u l e t h e c o u r t -

o r d e r e d i n v e n t o r y o f t h e p e r s o n a l p r o p e r t y . 

The f o r m e r w i f e a l s o t e s t i f i e d t h a t , d u r i n g a d e p o s i t i o n 

t a k e n i n c o n n e c t i o n w i t h t h e f o r m e r h u s b a n d ' s 2007 c i v i l s u i t 

a g a i n s t h e r , t h e f o r m e r h u s b a n d had i n d i c a t e d t h a t he was 

s e e k i n g an award o f damages e q u a l t o t h e m o n e t a r y v a l u e o f t h e 

i t e m s r a t h e r t h a n t h e r e t u r n o f t h e i t e m s t h e m s e l v e s ; t h e 

f o r m e r h u s b a n d a c k n o w l e d g e d t h a t he had n o t r e q u e s t e d t h a t any 

p e r s o n a l p r o p e r t y be r e t u r n e d t o him i n t h e 2007 c i v i l s u i t . 

I n t h e p r e s e n t a c t i o n , t h e f o r m e r h u s b a n d was a s k e d t o 

i d e n t i f y t h e s p e c i f i c i t e m s o f p e r s o n a l p r o p e r t y he w i s h e d t o 

have r e t u r n e d t o him; he c o u l d n o t i d e n t i f y any s p e c i f i c 

i t e m s . 4 The f o r m e r w i f e t e s t i f i e d t h a t she b e l i e v e d t h e 

f o r m e r h u s b a n d had no i n t e r e s t i n o b t a i n i n g p o s s e s s i o n o f t h e 

4The former husband a d m i t t e d t h a t he had no l i s t of 
p e r s o n a l p r o p e r t y w i t h him a t the A p r i l 2011 h e a r i n g . He 
t e s t i f i e d t h a t the p a r t i e s c o u l d use the former w i f e ' s l i s t 
and t h a t he "want[ed] t o go through the s e l e c t i o n p r o c e s s 
[and] then I can t e l l you what [items I want]. O t h e r w i s e , 
she'd r u i n what I p i c k e d . That's the way she i s . " 
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p r o p e r t y made t h e b a s i s o f h i s r e p e a t e d l e g a l a c t i o n s b u t t h a t 

he was i n t e r e s t e d o n l y i n h a r a s s i n g h e r . 

The f o r m e r h u s b a n d t e s t i f i e d t h a t he had c o n t a c t e d t h e 

f o r m e r w i f e m u l t i p l e t i m e s by t e l e p h o n e a t t e m p t i n g t o engage 

i n t h e p r o c e s s s e t f o r t h i n s u b p a r a g r a p h 6.a.(4) t o d i v i d e t h e 

p a r t i e s ' p e r s o n a l p r o p e r t y . A c c o r d i n g t o t h e f o r m e r h u s b a n d , 

whenever he r a i s e d t h e s u b j e c t o f d i v i d i n g t h e p e r s o n a l 

p r o p e r t y , t h e f o r m e r w i f e i n f o r m e d him i n " s a l t y " l a n g u a g e 

t h a t he was n o t g e t t i n g a n y t h i n g . A c c o r d i n g t o t h e f o r m e r 

h u s b a n d , he f i l e d h i s c i v i l a c t i o n s e e k i n g damages f r o m t h e 

f o r m e r w i f e b e c a u s e o f h i s f r u s t r a t i o n w i t h h e r r e p e a t e d 

r e f u s a l t o d i v i d e t h e p a r t i e s ' p e r s o n a l p r o p e r t y . He d e n i e d 

t h a t t h e f o r m e r w i f e had e v e r p r o v i d e d a l i s t o f p e r s o n a l 

p r o p e r t y t o him. The f o r m e r h u s b a n d , however, a d m i t t e d t h a t , 

s i n c e t h e d i v o r c e , t h e f o r m e r w i f e had p r o v i d e d h i m w i t h 

c e r t a i n f a m i l y h e i r l o o m s , h i s w e i g h t s , and a w e i g h t b e n c h f r o m 

t h e m a r i t a l r e s i d e n c e . 

The f o r m e r h u s b a n d a c k n o w l e d g e d t h a t he had p r e p a r e d t h e 

l i s t o f p e r s o n a l p r o p e r t y t h a t s t a t e d " A l l f u r n i t u r e and 

f u r n i s h i n g s " and t h a t i t r e p r e s e n t e d h i s d e s i r e d d i v i s i o n o f 

t h e m a r i t a l p e r s o n a l p r o p e r t y . A c c o r d i n g t o t h e f o r m e r 
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h u s b a n d , he was n o t r e q u i r e d t o p r o v i d e an i t e m i z e d l i s t o f 

t h e p e r s o n a l p r o p e r t y i n h i s p o s s e s s i o n and t h e f o r m e r w i f e 

was n o t e n t i t l e d t o s e l e c t f r o m t h e i t e m s i n h i s p o s s e s s i o n . 

The t r i a l c o u r t i n f o r m e d t h e f o r m e r h u s b a n d t h a t he was 

" m i s r e p r e s e n t i n g [ s u b p a r a g r a p h 6 . a . ( 4 ) ] t o t h e C o u r t . " 

B a s e d on t h e above summary o f t h e e v i d e n c e , i t i s c l e a r 

t h a t t h e p a r t i e s p r e s e n t e d c o n f l i c t i n g v e r s i o n s o f e v e n t s t h a t 

were open t o i n t e r p r e t a t i o n by t h e t r i a l c o u r t . I n t h e f o r m e r 

h u s b a n d ' s v e r s i o n o f e v e n t s , t h e f o r m e r w i f e s i m p l y r e f u s e d t o 

p a r t i c i p a t e i n t h e p r o c e d u r e s s e t o u t i n t h e d i v o r c e judgment 

and t h e 1999 c o n s e n t o r d e r t o d i v i d e t h e p a r t i e s ' p e r s o n a l 

p r o p e r t y and had c u r s e d a t him whenever he a t t e m p t e d t o engage 

i n t h a t p r o c e s s . I n t h e f o r m e r w i f e ' s v e r s i o n o f e v e n t s , t h e 

f o r m e r h u s b a n d t o o k w h a t e v e r p e r s o n a l p r o p e r t y he w a n t e d 

w i t h o u t c o n s u l t i n g h e r , r e f u s e d t o make a l i s t o f t h e s p e c i f i c 

p e r s o n a l p r o p e r t y i n h i s p o s s e s s i o n , r e f u s e d t o r e s c h e d u l e t h e 

d a t e t o c o m p l e t e t h e i n v e n t o r y as o r d e r e d by t h e t r i a l c o u r t , 

and r e p e a t e d l y f i l e d l i t i g a t i o n w i t h t h e i n t e n t t o h a r a s s t h e 

f o r m e r w i f e . 

" I n o r e t e n u s p r o c e e d i n g s t h e t r i a l c o u r t i s t h e s o l e 

j u d g e o f t h e f a c t s and o f t h e c r e d i b i l i t y o f w i t n e s s e s . " 
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D r i v e r v. H i c e , 618 So. 2d a t 131. I n New P r o p e r t i e s , L.L.C.  

v. S t e w a r t , 905 So. 2d 7 97 ( A l a . 2004 ), o u r supreme c o u r t 

s t a t e d : 

"[W]hen a t r i a l c o u r t makes no s p e c i f i c f i n d i n g s o f 
f a c t , ' t h i s C o u r t w i l l assume t h a t t h e t r i a l j u d g e 
made t h o s e f i n d i n g s n e c e s s a r y t o s u p p o r t t h e 
j u d g m e n t . ' T r a n s a m e r i c a C o m m e r c i a l F i n . C o r p . v.  
AmSouth Bank, N.A., 608 So. 2d 375, 378 ( A l a . 1 9 9 2 ) . 
Under t h e o r e t e n u s r u l e , ' " a p p e l l a t e c o u r t s a r e n o t 
a l l o w e d t o s u b s t i t u t e t h e i r own judgment f o r t h a t o f 
t h e t r i a l c o u r t i f t h e t r i a l c o u r t ' s d e c i s i o n i s 
s u p p o r t e d by r e a s o n a b l e i n f e r e n c e s t o be drawn f r o m 
t h e e v i d e n c e . " ' Y a t e s v. E l B e t h e l P r i m i t i v e  
B a p t i s t C h u r c h , 847 So. 2d 331, 345 ( A l a . 2002 ) 
( q u o t i n g Ex p a r t e P i e l a c h , 681 So. 2d 154, 155 ( A l a . 
19 9 6 ) ) . " 

905 So. 2d a t 799. A p p l y i n g t h e a t t e n d a n t p r e s u m p t i o n s t o t h e 

t r i a l c o u r t ' s j u d g m e n t , we c o n c l u d e t h a t t h e e v i d e n c e was 

s u f f i c i e n t t o s u p p o r t t h e f o r m e r w i f e ' s v e r s i o n o f e v e n t s -¬

t h a t she had a t t e m p t e d i n good f a i t h t o c o m p l y w i t h t h e 

p r o c e d u r e s e t f o r t h i n s u b p a r a g r a p h 6.a.(4) o f t h e d i v o r c e 

j udgment -- and, t h e r e f o r e , s u f f i c i e n t t o s u p p o r t t h e t r i a l 

c o u r t ' s j u d g m e n t . T h e r e f o r e , we f i n d no r e v e r s i b l e e r r o r i n 

t h e t r i a l c o u r t ' s f a i l u r e t o f i n d t h e f o r m e r w i f e i n c o n t e m p t 

o f c o u r t . 

We n e x t a d d r e s s t h e f o r m e r h u s b a n d ' s argument t h a t t h e 

t r i a l c o u r t e r r e d i n o r d e r i n g him t o pay t o t h e f o r m e r w i f e 
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$3,220 as a t t o r n e y f e e s . We a g r e e . We f i n d no b a s i s i n t h e 

r e c o r d t o s u p p o r t an award o f a t t o r n e y f e e s t o t h e f o r m e r 

w i f e . 5 I n c o n t e m p t p r o c e e d i n g s , a t t o r n e y f e e s may be awarded 

o n l y when t h e d e f e n d a n t i s f o u n d i n c o n t e m p t . See, e.g., 

R o b b i n s v. Payne, [Ms. 2100427, Nov. 4, 2011] So. 3d , 

( A l a . C i v . App. 2011) ( r e c o g n i z i n g t h a t a t r i a l c o u r t may 

award a t t o r n e y f e e s i n a p r o c e e d i n g t o m o d i f y a d i v o r c e 

j u d g m e n t and i n a c o n t e m p t p r o c e e d i n g i n w h i c h a f i n d i n g o f 

c o n t e m p t i s made); Sosebee v. S o s e b e e , 896 So. 2d 557, 564 

( A l a . C i v . App. 2004) ("We a g r e e t h a t [ A l a . Code 1975,] § 30-

2-54[,] p r e c l u d e s t h e award o f an a t t o r n e y f e e t o t h e 

p e t i t i o n e r i n a c o n t e m p t a c t i o n when t h e t r i a l c o u r t f a i l s t o 

make a f i n d i n g o f c o n t e m p t a g a i n s t t h e d e f e n d i n g p a r t y . " ) ; and 

D e i n e s v. D e i n e s , 424 So. 2d 1334, 1335 ( A l a . C i v . App. 1983) 

("As t o u n p a i d a l i m o n y , ' a t t o r n e y ' s f e e s i n e n f o r c e m e n t 

p r o c e e d i n g s may n o t be awarded when no c o n t e m p t c i t a t i o n i s 

5The former w i f e r e l i e s on the Alabama L i t i g a t i o n 
A c c o u n t a b i l i t y A c t ("the ALAA"), A l a . Code 1976, §§ 12-19-270 
t o -276, as s u p p o r t f o r the t r i a l c o u r t ' s award t o her of 
$3,220 i n a t t o r n e y f e e s . The former w i f e , however, d i d not 
a s s e r t a c l a i m under the ALAA i n the t r i a l c o u r t , and the 
t r i a l c o u r t s t a t e d no grounds i n s u p p o r t of i t s a t t o r n e y - f e e 
award, as would be r e q u i r e d t o s u p p o r t an award under the 
ALAA. We, t h e r e f o r e , r e j e c t the arguments p r e s e n t e d by the 
former w i f e on the a t t o r n e y - f e e i s s u e . 
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made.'" ( q u o t i n g S c o t t v. S c o t t , 375 So. 2d 797, 799 ( A l a . 

C i v . App. 1 9 7 9 ) ) . The f o r m e r w i f e d i d n o t a s s e r t a 

c o u n t e r c l a i m a g a i n s t t h e f o r m e r h u s b a n d f o r c o n t e m p t as 

r e q u i r e d by R u l e 7 0 A ( c ) ( 1 ) , A l a . R. C i v . P., and t h e r e c o r d 

does n o t b e a r o u t any p o s s i b i l i t y t h a t t h e t r i a l c o u r t f o u n d 

t h e f o r m e r h u s b a n d i n c o n t e m p t . We, t h e r e f o r e , r e v e r s e t h e 

t r i a l c o u r t ' s judgment t o t h e e x t e n t i t o r d e r e d t h e f o r m e r 

h u s b a n d t o pay $3,220 t o t h e f o r m e r w i f e as a t t o r n e y f e e s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 
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