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PER CURIAM. 

Edward J . Thomas and h i s w i f e , Ruth Thomas, ap p e a l from 

a summary judgment i n f a v o r of W e l l s Fargo Bank, N.A., as 

T r u s t e e f o r the C e r t i f i c a t e h o l d e r s of Soundview Home Loan 
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T r u s t 2007-OPTl, A s s e t - B a c k e d C e r t i f i c a t e s , S e r i e s 2007-OPTl 

("the t r u s t e e " ) , i n the t r u s t e e ' s e j e c t m e n t a c t i o n a g a i n s t 

them. We a f f i r m . 

F a c t u a l and P r o c e d u r a l Background 

The Thomases r e f i n a n c e d the e x i s t i n g mortgage on t h e i r 

r e s i d e n c e l o c a t e d i n Mathews through a new mortgage l o a n from 

O p t i o n One Mortgage C o r p o r a t i o n ("Option One"). On Feb r u a r y 

23, 2007, Edward Thomas ex e c u t e d an a d j u s t a b l e - r a t e note i n 

f a v o r of O p t i o n One, a g r e e i n g t o pay a p r i n c i p a l i n d e b t e d n e s s 

of $480,000 over a p e r i o d of 30 years w i t h i n i t i a l monthly 

payments of $5,141.47. The Thomases e x e c u t e d a mortgage 

s e c u r i n g the note i n f a v o r of O p t i o n One. The mortgage was 

r e c o r d e d on March 2, 2007, i n the o f f i c e of the Judge of 

Probate of Montgomery County. 

I t i s u n d i s p u t e d t h a t , a f t e r making f o u r or f i v e payments 

on the note, the Thomases made no f u r t h e r payments. On 

November 8, 2007, O p t i o n One n o t i f i e d the Thomases t h a t i t was 

a c c e l e r a t i n g the m a t u r i t y date of the l o a n and t h a t 

f o r e c l o s u r e p r o c e e d i n g s were imminent. 1 On November 14, 2007, 

1 U n l i k e the mortgage a t i s s u e i n Jackson v. W e l l s Fargo  
Bank, N.A., 90 So. 3d 168 ( A l a . 2012), the Thomases' mortgage 
d i d not c o n t a i n a requirement t h a t the l e n d e r g i v e the 
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an a t t o r n e y r e p r e s e n t i n g the t r u s t e e n o t i f i e d the Thomases v i a 

c e r t i f i e d l e t t e r t h a t the t r u s t e e (who, a c c o r d i n g t o the 

l e t t e r , was the c r e d i t o r t o whom the debt was owed) was 

commencing f o r e c l o s u r e p r o c e e d i n g s , w i t h a f o r e c l o s u r e s a l e 

s c h e d u l e d f o r December 13, 2007. The l e t t e r e n c l o s e d a copy 

of the f o r e c l o s u r e n o t i c e t o be p u b l i s h e d i n the newspaper. 

That n o t i c e s t a t e d i n p e r t i n e n t p a r t : 

" D e f a u l t h a v i n g been made i n the in d e b t e d n e s s 
s e c u r e d by t h a t c e r t a i n mortgage e x e c u t e d by Edward 
J . Thomas and Ruth Thomas, husband and w i f e t o 
Op t i o n One Mortgage C o r p o r a t i o n , d a t e d F e b r u a r y 28, 
2007, s a i d mortgage b e i n g r e c o r d e d i n Book 03497, 
Page 0607, i n the O f f i c e of the Probate Judge of 
Montgomery County, Alabama. S a i d mortgage was l a s t 
s o l d , a s s i g n e d , and t r a n s f e r r e d t o W e l l s Fargo Bank, 
N.A., as T r u s t e e f o r the C e r t i f i c a t e h o l d e r s of 
Soundview Home Loan T r u s t 2007-OPT1, A s s e t - B a c k e d 
C e r t i f i c a t e s , S e r i e s 2007-OPT1. 

"The u n d e r s i g n e d , as T r u s t e e f o r the 
C e r t i f i c a t e h o l d e r s of Soundview Home Loan T r u s t 
2007-OPT1, A s s e t - B a c k e d C e r t i f i c a t e s , S e r i e s 
2007-OPT1, under and by v i r t u e of the power of s a l e 
c o n t a i n e d i n s a i d mortgage, w i l l s e l l a t p u b l i c 
o u t c r y t o the h i g h e s t b i d d e r f o r cash b e f o r e the 
courthouse door of ... Montgomery County, Alabama 
d u r i n g the l e g a l hours of s a l e , on December 13, 
2007, the f o l l o w i n g d e s c r i b e d r e a l e s t a t e s i t u a t e d 
i n Montgomery County, Alabama." 

borrower n o t i c e of and an o p p o r t u n i t y t o cure the d e f a u l t 
b e f o r e a c c e l e r a t i o n . 
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The f o l l o w i n g day, on November 15, 2007, O p t i o n One 

a s s i g n e d the mortgage and the i n d e b t e d n e s s s e c u r e d t h e r e b y t o 

the t r u s t e e . The assignment was r e c o r d e d on January 9, 2008, 

i n the o f f i c e of the Judge of Probate of Montgomery County. 

The f o r e c l o s u r e s a l e was s u b s e q u e n t l y postponed t o March 6, 

2008, and newspaper n o t i c e s were r e p u b l i s h e d . On March 6, 

2008, the t r u s t e e conducted a f o r e c l o s u r e s a l e and p u r c h a s e d 

the p r o p e r t y f o r $510,000. When the Thomases r e f u s e d t o 

r e l i n q u i s h p o s s e s s i o n of the p r o p e r t y i n response t o the 

t r u s t e e ' s demand, the t r u s t e e f i l e d an a c t i o n i n the 

Montgomery C i r c u i t C o u r t , s e e k i n g t o e j e c t the Thomases from 

the p r o p e r t y . 

The Thomases answered, a s s e r t i n g t h a t the t r u s t e e had 

l a c k e d s t a n d i n g t o f o r e c l o s e because, they a l l e g e d , the 

t r u s t e e d i d not own the note and mortgage a t the time i t 

i n s t i t u t e d the f o r e c l o s u r e p r o c e e d i n g s . The Thomases a l s o 

a s s e r t e d c o u n t e r c l a i m s a g a i n s t the t r u s t e e , 2 and t h i r d - p a r t y 

c l a i m s a g a i n s t O p t i o n One and O p t i o n One Mortgage S e r v i c e s , 

2The c o u n t e r c l a i m s were based upon the t r u s t e e ' s a l l e g e d 
n e g l i g e n c e ; wantonness; t r e s p a s s ; abuse of p r o c e s s ; s l a n d e r of 
t i t l e ; r e s p o n d e a t - s u p e r i o r l i a b i l i t y ; n e g l i g e n t or wanton 
h i r i n g , s u p e r v i s i o n , t r a i n i n g , or r e t e n t i o n ; and j o i n t - v e n t u r e 
l i a b i l i t y . 
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I n c . ( h e r e i n a f t e r r e f e r r e d t o as " t h e O p t i o n One 

d e f e n d a n t s " ) . 3 F o l l o w i n g d i s c o v e r y , the Thomases amended 

t h e i r c o m p l a i n t t o a s s e r t s i m i l a r c l a i m s a g a i n s t an a d d i t i o n a l 

t h i r d - p a r t y defendant, Lender P r o c e s s i n g S e r v i c e s , I n c . 

("LPS"), a man u f a c t u r e r of l o a n - t r a c k i n g s o f t w a r e used by 

mortgage companies. 

The Thomases moved f o r a summary judgment based on the 

t r u s t e e ' s a l l e g e d l a c k of s t a n d i n g . A f t e r the p a r t i e s had 

engaged i n e x t e n s i v e d i s c o v e r y , the t r u s t e e , the O p t i o n One 

def e n d a n t s , and LPS a l s o moved f o r a summary judgment. On 

March 28, 2011, the t r i a l c o u r t d e n i e d the Thomases' motion 

f o r a summary judgment and e n t e r e d a summary judgment i n f a v o r 

of the t r u s t e e , the O p t i o n One d e f e n d a n t s , and LPS. The 

Thomases f i l e d a t i m e l y postjudgment motion on A p r i l 27, 2011, 

s p e c i f i c a l l y r e q u e s t i n g a h e a r i n g on t h a t motion. The t r i a l 

c o u r t s e t the matter f o r a h e a r i n g , but the h e a r i n g was h e l d 

on August 8, 2011, a f t e r the motion had been d e n i e d by 

3The t h i r d - p a r t y c l a i m s a g a i n s t the O p t i o n One defendants 
i n c l u d e d b r e a c h of c o n t r a c t ; c i v i l c o n s p i r a c y ; n e g l i g e n c e ; 
wantonness; v i o l a t i o n of the F a i r Debt C o l l e c t i o n P r a c t i c e s 
A c t ; w r o n g f u l f o r e c l o s u r e ; u n j u s t e n r i c h m e n t ; b r e a c h of a 
m o d i f i c a t i o n agreement; f r a u d ; s u p p r e s s i o n ; c i v i l c o n s p i r a c y ; 
r e s p o n d e a t - s u p e r i o r l i a b i l i t y ; n e g l i g e n t h i r i n g , t r a i n i n g , and 
s u p e r v i s i o n ; and j o i n t - v e n t u r e l i a b i l i t y . 
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o p e r a t i o n of law on J u l y 26, 2011, p u r s u a n t t o Rule 59.1, A l a . 

R. C i v . P. The Thomases a p p e a l e d on August 31, 2011; the 

supreme c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t p u r s u a n t t o 

§ 12-2-7(6), A l a . Code 1975. 

S t a n d a r d of Review 

A p p e l l a t e r e v i e w of a summary judgment i s de novo. Ex 

p a r t e B a l l e w , 771 So. 2d 1040 ( A l a . 2000) . A motion f o r a 

summary judgment i s t o be g r a n t e d when no genuine i s s u e of 

m a t e r i a l f a c t e x i s t s and the moving p a r t y i s e n t i t l e d t o a 

judgment as a matter of law. Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y moving f o r a summary judgment must make a prima f a c i e 

showing " t h a t t h e r e i s no genuine i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a m a t t e r of 

law." Rule 5 6 ( c ) ( 3 ) ; see Lee v. C i t y of Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1992). I f the movant meets t h i s burden, "the 

burden then s h i f t s t o the nonmovant t o r e b u t the movant's 

prima f a c i e showing by ' s u b s t a n t i a l e v i d e n c e . ' " Lee, 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 

i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 

e x i s t e n c e of the f a c t sought t o be proved." West v. Founders 
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L i f e Assurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 

1989); see § 12-21-12(d), A l a . Code 1975. 

D i s c u s s i o n 

On a p p e a l , the Thomases c h a l l e n g e o n l y the p r o p r i e t y of 

the summary judgment i n f a v o r of the t r u s t e e on i t s e j e c t m e n t 

c l a i m . They do not argue t h a t the summary judgment i n f a v o r 

of the t r u s t e e as t o t h e i r c o u n t e r c l a i m s was erroneous or t h a t 

the summary judgments i n f a v o r of the t h i r d - p a r t y defendants 

were err o n e o u s . The Thomases focus t h e i r argument s o l e l y on 

the t r u s t e e ' s a l l e g e d l a c k of s t a n d i n g t o f o r e c l o s e . They 

concede t h a t t h e y were i n d e f a u l t of t h e i r l o a n agreement a t 

the time f o r e c l o s u r e p r o c e e d i n g s were i n i t i a t e d , b u t, they 

contend, the t r u s t e e d i d not e s t a b l i s h t h a t i t was the e n t i t y 

t o which t h e i r debt was owed. 

I. The Mortgage 

C i t i n g S t u r d i v a n t v. BAC Home Loans S e r v i c i n g , LP, [Ms. 

2100245, December 16, 2011] ___ So. 3d ___ , ___ ( A l a . C i v . 

App. 2011), the Thomases argue t h a t the t r u s t e e had no 

a u t h o r i t y t o f o r e c l o s e because i t d i d not r e c e i v e an 

assignment of the mortgage from O p t i o n One u n t i l November 15, 

2007, and f o r e c l o s u r e p r o c e e d i n g s commenced on November 14, 
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2007, when an a t t o r n e y who r e p r e s e n t e d the t r u s t e e n o t i f i e d 

the Thomases t h a t the t r u s t e e was a c c e l e r a t i n g the m a t u r i t y 

date of the l o a n and i n i t i a t i n g f o r e c l o s u r e p r o c e e d i n g s . 

S t u r d i v a n t , which d e a l t w i t h the t i m e l i n e s s of a mortgage 

assignment, i s not c o n t r o l l i n g here because the t r u s t e e made 

a prima f a c i e showing t h a t , s i x months b e f o r e the i n i t i a t i o n 

of f o r e c l o s u r e p r o c e e d i n g s , the t r u s t e e was the h o l d e r of the 

Thomases' p r o m i s s o r y note. See § 35-10-12, A l a . Code 1975 

( p r o v i d i n g t h a t the power of s a l e i n a mortgage may be 

e x e r c i s e d "by any p e r s o n , or the p e r s o n a l r e p r e s e n t a t i v e of 

any person who, by assignment or o t h e r w i s e , becomes e n t i t l e d 

t o the money thus s e c u r e d " ) ; Harton v. L i t t l e , 176 A l a . 267, 

270, 57 So. 851, 851 (1911); and P e r r y v. F e d e r a l N a t ' l Mortg. 

Ass'n, [Ms. 2100235, June 29, 2012] So. 3d , ( A l a . 

C i v . App. 2 012) . See g e n e r a l l y Restatement (Third) of  

P r o p e r t y : Mortgages § 5.4(a) (1997) ( s t a t i n g t h a t "[a] 

t r a n s f e r of an o b l i g a t i o n s e c u r e d by a mortgage a l s o t r a n s f e r s 

the mortgage u n l e s s the p a r t i e s t o the t r a n s f e r agree 

o t h e r w i s e " ) . 
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I I . The Note 

Paragraph 19 of the Thomases' mortgage p r o v i d e d t h a t 

" [ t ] h e note or a p a r t i a l i n t e r e s t i n the note ( t o g e t h e r w i t h 

t h i s s e c u r i t y i n s t r u m e n t ) may be s o l d one or more times 

w i t h o u t n o t i c e t o borrower." The Thomases' l o a n was 

t r a n s f e r r e d s e v e r a l t i m e s . F i r s t , the l o a n was t r a n s f e r r e d 

t o Bank of America and O p t i o n One Owner T r u s t 2001-2002, and 

then t o UBS Warburg R e a l E s t a t e S e c u r i t i e s , I n c . , and O p t i o n 

One Owner T r u s t 2002-2003. On A p r i l 30, 2007, the l o a n was 

p a r t of a p o o l of l o a n s t h a t was s o l d t o Greenwich C a p i t a l 

F i n a n c i a l P r o d u c t s , I n c . ("Greenwich") . On May 15, 2007, 

Greenwich t r a n s f e r r e d the l o a n t o i t s a f f i l i a t e , F i n a n c i a l 

A s s e t S e c u r i t i e s C o r p o r a t i o n ("FASCO"). On the same day, the 

Thomases' l o a n , a l o n g w i t h o t h e r mortgage l o a n s , was p o o l e d 

i n t o a t r u s t and c o n v e r t e d t o mortgage-backed s e c u r i t i e s , a 

p r o c e s s known as " s e c u r i t i z a t i o n . " The Thomases' l o a n was 

conveyed t o the t r u s t e e , p u r s u a n t t o a " P o o l i n g and S e r v i c i n g 

Agreement" ("PSA") t h a t had been e x e c u t e d on A p r i l 1, 2007, by 

the d e p o s i t o r (FASCO), the s e r v i c e r (Option One), and the 

t r u s t e e (Wells F a r g o ) . The PSA s t a t e s t h a t i t i s governed by 

New York law and t h a t i t s purpose i s t o e s t a b l i s h a r e a l -
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e s t a t e - m o r t g a g e - i n v e s t m e n t - c o n d u i t ("REMIC") t r u s t . The PSA 

s e t s out s p e c i f i c r e q u i r e m e n t s r e g a r d i n g the t i m i n g and manner 

of t r a n s f e r r i n g a s s e t s t o the t r u s t so as t o ensure t h a t the 

t r u s t i s exempt from f e d e r a l income t a x , 4 and the p a r t i e s t o 

the t r u s t agreed not t o take any a c t i o n t h a t would cause the 

t r u s t t o be s u b j e c t t o f e d e r a l income t a x . In o r d e r t o be i n 

compliance w i t h I n t e r n a l Revenue Code r e q u i r e m e n t s , the PSA 

s e t a " c l o s i n g d a t e " of May 15, 2007, f o r the t r a n s f e r of 

a s s e t s t o the t r u s t and p r o v i d e d a 90-day window (which window 

c l o s e d on August 13, 2007) f o r f i n a l i z i n g any documentation 

n e c e s s a r y t o complete the t r a n s f e r of a s s e t s t o the t r u s t . 

S e c t i o n 2.01 of the PSA s t a t e s : 

"The D e p o s i t o r [FASCO], c o n c u r r e n t l y w i t h the 
e x e c u t i o n and d e l i v e r y h e r e o f , does hereby t r a n s f e r , 
a s s i g n , s e t over and o t h e r w i s e convey i n t r u s t t o 
the T r u s t e e w i t h o u t r e c o u r s e f o r the b e n e f i t of the 
C e r t i f i c a t e h o l d e r s a l l the r i g h t , t i t l e and i n t e r e s t 

426 U.S.C. § 860A p r o v i d e s : 

"(a) G e n e r a l r u l e . - - E x c e p t as o t h e r w i s e p r o v i d e d 
i n t h i s p a r t , a REMIC s h a l l not be s u b j e c t t o 
t a x a t i o n under t h i s s u b t i t l e (and s h a l l not be 
t r e a t e d as a c o r p o r a t i o n , p a r t n e r s h i p , or t r u s t f o r 
purposes of t h i s s u b t i t l e ) . 

"(b) Income t a x a b l e t o ho l d e r s . - - T h e income of 
any REMIC s h a l l be t a x a b l e t o the h o l d e r s of 
i n t e r e s t s i n such REMIC as p r o v i d e d i n t h i s p a r t . " 
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o f the D e p o s i t o r , i n c l u d i n g any s e c u r i t y i n t e r e s t 
t h e r e i n f o r the b e n e f i t o f the D e p o s i t o r , i n and t o 
... each Mortgage Loan i d e n t i f i e d on the Mortgage 
Loan Schedule 

"I n c o n n e c t i o n w i t h such t r a n s f e r and 
assignment, the D e p o s i t o r does hereby d e l i v e r t o and 
d e p o s i t w i t h the C u s t o d i a n on b e h a l f of the T r u s t e e , 
the [ t h e mortgage and the mortgage note, a l o n g w i t h 
the c h a i n of assignments p e r t i n e n t t o each mortgage 

l o a n ] . " 

The Thomases' l o a n was s p e c i f i c a l l y i d e n t i f i e d and l i s t e d on 

the PSA mortgage-loan sched u l e as of the c l o s i n g date on May 

15, 2007. 

P a t r i c k G o r r i e n , a W e l l s Fargo employee who was 

r e s p o n s i b l e f o r r e c e i v i n g and t r a c k i n g the c o l l a t e r a l f i l e s 

r e l a t e d t o l o a n s f o r which W e l l s Fargo was the document 

c u s t o d i a n , t e s t i f i e d by d e p o s i t i o n . G o r r i e n e x p l a i n e d t h a t 

W e l l s Fargo, i n a d d i t i o n t o b e i n g the s e c u r i t i z a t i o n t r u s t e e , 

was a l s o the document c u s t o d i a n f o r the s e c u r i t i z a t i o n t r u s t . 

A c c o r d i n g t o G o r r i e n , W e l l s Fargo had a l s o been the document 

c u s t o d i a n f o r O p t i o n One and the o t h e r e n t i t i e s t h a t had had 

an i n t e r e s t i n the Thomases' l o a n b e f o r e i t was s e c u r i t i z e d . 

G o r r i e n t e s t i f i e d t h a t W e l l s Fargo had r e c e i v e d from O p t i o n 

One a c t u a l p h y s i c a l p o s s e s s i o n of the c o l l a t e r a l f i l e 

p e r t a i n i n g t o the Thomases' l o a n on March 9, 2007. That f i l e 
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c o n t a i n e d , among o t h e r t h i n g s , the Thomases' p r o m i s s o r y note. 

The note i s i n d o r s e d i n b l a n k by an a u t h o r i z e d r e p r e s e n t a t i v e 

of O p t i o n One; the indorsement i s not c o n t a i n e d on the note 

i t s e l f , b ut on an a l l o n g e . 5 

G o r r i e n e x p l a i n e d t h a t each time the Thomas l o a n had been 

t r a n s f e r r e d t o a d i f f e r e n t e n t i t y , the c o l l a t e r a l f i l e had 

been r e l a b e l e d and p l a c e d on a d i f f e r e n t s h e l f c o r r e s p o n d i n g 

t o the l o c a t i o n of t h a t o t h e r e n t i t y ' s f i l e s . G o r r i e n 

t e s t i f i e d t h a t W e l l s Fargo, i n i t s c a p a c i t y as the  

s e c u r i t i z a t i o n t r u s t e e , had p h y s i c a l p o s s e s s i o n of the 

c o l l a t e r a l f i l e c o n t a i n i n g the Thomases' note on May 15, 2007, 

the c l o s i n g date of the t r u s t . G o r r i e n s t a t e d t h a t , i n 

accordance w i t h the terms of the PSA, he had c e r t i f i e d on 

5An a l l o n g e i s a s e p a r a t e paper c o n t a i n i n g an indorsement. 
Congress v. U.S. Bank, N.A., [Ms. 2100934, June 8, 2012] 
So. 3d , ( A l a . C i v . App. 2012) . O r i g i n a l l y , the use of 
an a l l o n g e "was a l l o w a b l e o n l y when the back of the i n s t r u m e n t 
i t s e l f was so covered w i t h p r e v i o u s indorsements t h a t 
convenience or n e c e s s i t y r e q u i r e d a d d i t i o n a l space f o r f u r t h e r 
i n d o r s e m e n t s . " See C l a r k v. Thompson, 194 A l a . 504, 505, 69 
So. 925, 925 (1915). The l a s t sentence of § 7-3-204(a), A l a . 
Code 1975, p r o v i d e s t h a t , " [ f ] o r the purpose of d e t e r m i n i n g 
whether a s i g n a t u r e i s made on an i n s t r u m e n t , a paper a f f i x e d 
t o the i n s t r u m e n t i s p a r t of the i n s t r u m e n t . " The O f f i c i a l 
Comment t o § 7-3-204 s t a t e s t h a t " [ a ] n indorsement on an 
a l l o n g e i s v a l i d even though t h e r e i s s u f f i c i e n t space on the 
i n s t r u m e n t f o r an indorsement." 
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t h r e e d i f f e r e n t o c c a s i o n s -- May 15, 2007, June 26, 2007, and 

A p r i l 1, 2008 -- t h a t W e l l s Fargo h e l d the c o l l a t e r a l f i l e s as 

c u s t o d i a n f o r the t r u s t . 

The Thomases m a i n t a i n t h a t the t r u s t e e ' s p h y s i c a l 

p o s s e s s i o n of the note on May 15, 2007, was not d e t e r m i n a t i v e 

f o r two reasons. F i r s t , t hey say, the a c q u i s i t i o n of t r u s t 

a s s e t s was governed by the PSA, which was, i n t u r n , governed 

by New York Law. Second, they contend, the note was not a 

" n e g o t i a b l e i n s t r u m e n t " t h a t c o u l d be t r a n s f e r r e d by 

p o s s e s s i o n because i t r e q u i r e d "an a d d i t i o n a l u n d e r t a k i n g or 

i n s t r u c t i o n " beyond the payment of money. We w i l l address 

those two arguments i n t u r n . 

A. A p p l i c a b i l i t y of the PSA 

The Thomases argue t h a t the conveyance of the l o a n 

documents t o the t r u s t was v o i d under New York law because the 

t r u s t d i d not a c q u i r e those documents i n compliance w i t h the 

e x p r e s s terms of the PSA. I n s u p p o r t of t h a t argument, the 

Thomases p o i n t t o the a f f i d a v i t and d e p o s i t i o n t e s t i m o n y of 

Thomas Adams, t h e i r e x p e r t w i t n e s s . 

Adams, a New Y ork lawyer who had r e p r e s e n t e d i s s u e r s of 

mortgage-backed s e c u r i t i e s and had l a t e r been employed as a 
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c r e d i t a n a l y s t a t Moody's I n v e s t o r s S e r v i c e , o p i n e d t h a t the 

t r u s t e e d i d not own the Thomases' note because, he s a i d , the 

requ i r e m e n t s of the PSA had not been s a t i s f i e d . F i r s t , Adams 

s a i d , the PSA r e q u i r e d the d e p o s i t o r (FASCO) t o d e l i v e r the 

c o l l a t e r a l f i l e s t o the t r u s t ' s document c u s t o d i a n (Wells 

Fargo) on May 15, 2007, b u t, a c c o r d i n g t o Adams, t h e r e was no 

a c t u a l " d e l i v e r y " by FASCO t o W e l l s Fargo on t h a t date because 

W e l l s Fargo, i n i t s c a p a c i t y as the document c u s t o d i a n f o r 

e n t i t i e s o t h e r than the s e c u r i t i z a t i o n t r u s t , a l r e a d y 

p o s s e s s e d the c o l l a t e r a l f i l e c o n t a i n i n g the Thomases' note. 

A c c o r d i n g l y , Adams s a i d , d e l i v e r y of the Thomases' note t o the 

t r u s t ' s document c u s t o d i a n was a c t u a l l y made by the o r i g i n a t o r 

of the l o a n (Option One) r a t h e r than the d e p o s i t o r , i n 

v i o l a t i o n of the PSA's requirement t h a t the t r u s t r e c e i v e 

t i t l e t o t r u s t a s s e t s o n l y from the d e p o s i t o r . Second, Adams 

s t a t e d t h a t the PSA req u i r e m e n t s were not s a t i s f i e d because 

the t r a n s f e r of the Thomases' mortgage t o the t r u s t was made 

a f t e r the c l o s i n g date of May 15, 2007, and a f t e r the 90-day 

e x t e n s i o n of August 13, 2007, had passed. L a s t , Adams s a i d , 

the mortgage d i d not r e f l e c t a complete c h a i n of assignments 

14 



2101153 

and the note d i d not r e f l e c t a complete c h a i n of indorsements, 

as r e q u i r e d by the PSA. 

I n response t o the Thomases' c h a l l e n g e t o the t r u s t e e ' s 

a u t h o r i t y t o e n f o r c e the note and mortgage based on a l l e g e d 

v i o l a t i o n s of the PSA, the t r u s t e e argues t h a t the Thomases, 

who were n e i t h e r p a r t i e s t o the PSA nor t h i r d - p a r t y 

b e n e f i c i a r i e s of the PSA, do not have " s t a n d i n g " t o i n v o k e the 

PSA. A s u b s t a n t i a l number of c o u r t s i n o t h e r j u r i s d i c t i o n s 

have agreed w i t h s i m i l a r l a c k - o f - s t a n d i n g arguments made by 

mortgagees. See, e.g., C o r r e i a v. Deutsche Bank N a t ' l T r u s t 

Co. (In re C o r r e i a ) , 452 B.R. 319, 324-25 (1st C i r . B.A.P. 

2011); B i t t i n g e r v. W e l l s Fargo Bank, NA, 744 F. Supp. 2d 619, 

625-26 (S.D. Tex. 2010); In re Smoak, 461 B.R. 510, 518-21 

(Bankr. S.D. Ohio. 2011); and In re A l m e i d a , 417 B.R. 140, 149 

n.4 (Bankr. D. Mass. 2009). 

"Most of the r e p o r t e d d e c i s i o n s a r i s e i n cases i n 
which the borrower i n i t i a t e d a l a w s u i t a g a i n s t the  
mortgagee s e e k i n g a d e t e r m i n a t i o n t h a t i t l a c k e d 
a u t h o r i t y t o e n f o r c e the s u b j e c t note and mortgage 
or w r o n g f u l l y f o r e c l o s e d on the mortgage. Other 
d e c i s i o n s emanate from b a n k r u p t c y p r o c e e d i n g s i n 
which the d e b t o r e i t h e r i n i t i a t e d a f f i r m a t i v e  
a d v e r s a r y p r o c e e d i n g s a g a i n s t the mortgagee r a i s i n g 
s i m i l a r c l a i m s , o b j e c t e d t o the mortgagee's p r o o f of 
c l a i m , or c h a l l e n g e d the mortgagee's r i g h t t o seek 
r e l i e f from the a u t o m a t i c s t a y . " 
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In re Walker, 466 B.R. 271, 285 (Bankr. E.D. Pa. 2012) 

(emphasis added; f o o t n o t e s o m i t t e d ) . We q u e s t i o n whether the 

defendant-mortgagor i n an e j e c t m e n t a c t i o n must s a t i s f y a 

" s t a n d i n g " requirement i n o r d e r t o a s s e r t a defense a g a i n s t 

c l a i m s brought by the p l a i n t i f f - m o r t g a g e e . See Deutsche Bank  

N a t ' l T r u s t Co. v. W i l l i a m s , ( C i v . No. 11-00632 JMS/RLP) (D. 

H a w a i i , March 29, 2012) ( n o t i n g t h a t " ' [ s ] t a n d i n g ' i s a 

p l a i n t i f f ' s r e q u i r e m e n t , " and r e a s o n i n g t h a t when a l e n d e r i s 

the p l a i n t i f f s e e k i n g t o have the c o u r t d e c l a r e the v a l i d i t y 

of a j u d i c i a l f o r e c l o s u r e , the l e n d e r must prove i t s s t a n d i n g , 

but t h a t when l e n d e r s are d e f e n d i n g themselves i n an a c t i o n 

brought by borrower, l e n d e r s need not " e s t a b l i s h ' s t a n d i n g ' t o 

defend t h e m s e l v e s " ) . 

We need not d e c i d e , however, whether the Thomases are 

p r o h i b i t e d ( e i t h e r by p r i n c i p l e s of s t a n d i n g or p r i v i t y of 

c o n t r a c t ) from a s s e r t i n g a l l e g e d v i o l a t i o n s of the PSA 

because, even assuming t h a t such v i o l a t i o n s o c c u r r e d , the 

v i o l a t i o n s d i d not a f f e c t the t r u s t e e ' s r i g h t t o e n f o r c e the 

note. Paragraph 15 of the Thomases' mortgage s p e c i f i c a l l y 

p r o v i d e s : " T h i s s e c u r i t y i n s t r u m e n t s h a l l be governed by 

f e d e r a l law and the law of the j u r i s d i c t i o n i n which the 
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p r o p e r t y i s l o c a t e d . " The law of the s i t u s of s e c u r e d 

p r o p e r t y g e n e r a l l y governs f o r e c l o s u r e p r o c e e d i n g s . See  

Restatement (Second) of C o n f l i c t s of Law § 229 (1971) ("The 

method f o r the f o r e c l o s u r e of a mortgage on l a n d and the 

i n t e r e s t s i n the l a n d r e s u l t i n g from the f o r e c l o s u r e are 

d e t ermined by the l o c a l law of the s i t u s . " ) . Thus, as 

d i s c u s s e d i n P a r t I I . B . , i n f r a , under Alabama law, the t r u s t e e 

had s t a n d i n g t o f o r e c l o s e on the p r o p e r t y . 

B. N e g o t i a b i l i t y of the Note 

The Thomases contend t h a t the note was n o n n e g o t i a b l e 

because i t d i d not r e p r e s e n t "an u n c o n d i t i o n a l promise ... t o 

pay a f i x e d amount of money" w i t h o u t r e q u i r i n g an " a d d i t i o n a l 

u n d e r t a k i n g . " See A l a . Code 1975, § 7 - 3 - 1 0 4 ( a ) ( 3 ) . The 

Thomases m a i n t a i n t h a t the f o l l o w i n g p r o v i s i o n i n the note 

r e q u i r e s an u n d e r t a k i n g o t h e r than the payment of money: 

"5. Borrower's R i g h t t o Prepay. 

" I have the r i g h t t o make payments of p r i n c i p a l 
a t any time b e f o r e t h e y are due. A prepayment of 
a l l the u n p a i d p r i n c i p a l i s known as a ' f u l l 
prepayment.' A prepayment of o n l y p a r t of the 
u n p a i d p r i n c i p a l i s known as a ' p a r t i a l prepayment.' 
When I make a f u l l prepayment or p a r t i a l prepayment,  
I w i l l t e l l the note h o l d e r i n w r i t i n g t h a t I am  
d o i n g so." 

(Emphasis added.) 

17 



2101153 

C i t i n g Lyons Savings & Loan Ass'n v. Geode Co., 641 F. 

Supp. 1313 (N.D. I l l . 1986), P e r s k y v. Bank of America 

N a t i o n a l Ass'n, 261 N.Y. 212, 185 N.E. 77 (1933), and Branch 

Banking & T r u s t Co. v. Creasy, 301 N.C. 44, 269 S.E.2d 117 

(1980), the Thomases argue t h a t the o b l i g a t i o n imposed upon 

them t o send w r i t t e n n o t i c e w i t h any prepayment of p r i n c i p a l 

c o n s t i t u t e s "an u n d e r t a k i n g or i n s t r u c t i o n ... t o do an a c t i n 

a d d i t i o n t o the payment of money" t h a t d e s t r o y s the 

n e g o t i a b i l i t y of the note. None of the d e c i s i o n s c i t e d by the 

Thomases addresses whether a requirement t o n o t i f y the l e n d e r 

of a prepayment of p r i n c i p a l d e s t r o y s the n e g o t i a b i l i t y of the 

note. However, the U n i t e d S t a t e s B a n k r u p t c y Court f o r the 

E a s t e r n D i s t r i c t of P e n n s y l v a n i a a d d r e s s e d t h a t p r e c i s e i s s u e 

i n In re Walker, s u p r a : 

"'The r i g h t of d e f e n d a n t s , under the note, t o 
prepay p a r t of the p r i n c i p a l does not c o n s t i t u t e an 
" a d d i t i o n a l u n d e r t a k i n g or i n s t r u c t i o n " t h a t 
a d v e r s e l y a f f e c t s the n e g o t i a b i l i t y of the note. 
Q u i t e the o p p o s i t e , the r i g h t of prepayment i s a 
v o l u n t a r y o p t i o n t h a t defendants may e l e c t t o 
e x e r c i s e s o l e l y a t t h e i r d i s c r e t i o n . Indeed, such 
an a l l o w a n c e c o n f e r s a b e n e f i t , not a burden, upon 
de f e n d a n t s , who can f r e e l y choose t o d e c l i n e the 
o p p o r t u n i t y . The f a c t t h a t defendants must n o t i f y 
the l e n d e r i n the event they opt f o r prepayment 
imposes no a d d i t i o n a l l i a b i l i t y on them and i s not 
a c o n d i t i o n p l a c e d on d e f e n d a n t s ' promise t o pay. 
R a t h e r , n o t i f i c a t i o n i s s i m p l y a requirement of the 
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e x e r c i s e of the r i g h t of prepayment which, as noted,  
defendants are f r e e t o r e j e c t . T h i s requirement does 
not render the note i n i s s u e n o n - n e g o t i a b l e . ' " 

466 B.R. a t 283-84 ( q u o t i n g HSBC Bank USA, N.A. v. Gouda, 73 

U.C.C. Rep. Serv. 2d 226 (N.J. Super. Ct. App. D i v . , December 

17, 2010) (not r e p o r t e d i n A . 3 d ) ) . 

Under Alabama law, the note i s a n e g o t i a b l e i n s t r u m e n t 

and i s , t h e r e f o r e , s u b j e c t t o Alabama's v e r s i o n of the U n i f o r m 

Commercial Code. See A l a . Code 1975, § 7-3-104. Under § 7-3¬

301, A l a . Code 1975, a " [ p ] e r s o n e n t i t l e d t o e n f o r c e " an 

i n s t r u m e n t i s d e f i n e d as 

" ( i ) the h o l d e r of the i n s t r u m e n t , ( i i ) a nonholder 
i n p o s s e s s i o n of the i n s t r u m e n t who has the r i g h t s 
of a h o l d e r , or ( i i i ) a person not i n p o s s e s s i o n of 
the i n s t r u m e n t who i s e n t i t l e d t o e n f o r c e the 
i n s t r u m e n t p u r s u a n t t o S e c t i o n 7-3-309 or 7-3-
418(d). A per s o n may be a per s o n e n t i t l e d t o e n f o r c e  
the i n s t r u m e n t even though the per s o n i s not the  
owner of the i n s t r u m e n t or i s i n w r o n g f u l p o s s e s s i o n  
of the i n s t r u m e n t . " 

(Emphasis added.) With r e s p e c t t o a n e g o t i a b l e i n s t r u m e n t , 

" h o l d e r " means a per s o n i n p o s s e s s i o n i f the i n s t r u m e n t i s 

p a y a b l e t o b e a r e r . A l a . Code 1975, § 7-1-201(21). I f a 

n e g o t i a b l e i n s t r u m e n t has been i n d o r s e d i n b l a n k , as the 

Thomases' note had been, the i n s t r u m e n t "becomes pa y a b l e t o 

'bearer' and may be n e g o t i a t e d by t r a n s f e r of p o s s e s s i o n alone 
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A l a . Code 1975, § 7-3-205(b). P o s s e s s i o n of a note 

p a y a b l e t o o r d e r and i n d o r s e d i n b l a n k i s prima f a c i e e v i d e n c e 

of ownership. See Berney v. S t e i n e r , 108 A l a . 111, 116, 19 

So. 806, 807 (1896). Based on the f o r e g o i n g a u t h o r i t y , the 

t r u s t e e , by v i r t u e of i t s p o s s e s s i o n of the Thomases' note, 

was e n t i t l e d t o conduct f o r e c l o s u r e p r o c e e d i n g s and, by v i r t u e 

of i t s f o r e c l o s u r e deed, was a u t h o r i z e d t o e j e c t the Thomases 

from the p r o p e r t y . A c c o r d i n g l y , the f a c t t h a t the Thomases' 

note and mortgage d i d not c o n t a i n complete c h a i n s of 

indorsements or assignments -- d e f e c t s t h a t a l l e g e d l y v i o l a t e d 

the PSA -- was not a defense t o the t r u s t e e ' s e j e c t m e n t 

a c t i o n . See P e t e r s o n - P r i c e v. U.S. Bank N a t ' l Ass'n, ( C i v i l 

No. 09-495 ADM/JSM, May 4, 2010) (D. Minn. 2010) (not r e p o r t e d 

i n F. Supp. 2d) ( h o l d i n g t h a t , when "'the c h a i n of 

endorsement' of the note and mortgage d i d not conform t o the 

c h a i n of endorsement s p e c i f i e d i n the PSA," the n o n c o n f o r m i t y 

d i d not a f f e c t l e n d e r ' s r i g h t s under Minnesota l a w ) ; see a l s o  

Anderson v. Countrywide Home Loans, ( C i v i l No. 10-2685 

MJD/JJG, A p r i l 8, 2011) (D. Minn. 2011) (not r e p o r t e d i n F. 

Supp. 2d). 
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By the same token, the f a c t t h a t the Thomases' c o l l a t e r a l 

f i l e c o n t a i n i n g the note may have been t r a n s f e r r e d t o the 

t r u s t by the o r i g i n a t o r , r a t h e r than by the d e p o s i t o r , i n 

v i o l a t i o n of the terms of the PSA i s of no consequence. See 

In re Samuels, 415 B.R. 8 (Bankr. D. Mass. 2009) . In Samuels, 

the d e b t o r argued t h a t 

"the PSA r e q u i r e d t h a t a l l mortgages a c q u i r e d 
t h e r e u n d e r t o be f u n n e l e d t o [the] p o o l t r u s t e e , 
t hrough the e n t i t y d e s i g n a t e d by the PSA as 
' d e p o s i t o r , ' A f a i l u r e t o f o l l o w t h i s p r o t o c o l 
-- such as by d i r e c t assignment of the mortgage from 
the l o a n o r i g i n a t o r t o the p o o l t r u s t e e , b y p a s s i n g 
the d e p o s i t o r -- would, the Debtor contends, 
c o n s t i t u t e a br e a c h of the PSA, a b r e a c h of 
f i d u c i a r y o b l i g a t i o n s under the PSA t o i n v e s t o r s , a 
b r e a c h of f e d e r a l r e g u l a t i o n s , and an a c t g i v i n g 
r i s e t o u n f a v o r a b l e t a x consequences f o r the 
i n v e s t o r s . " 

415 B.R. a t 22. R e j e c t i n g the d e b t o r ' s argument t h a t a d i r e c t 

assignment b y p a s s i n g the d e p o s i t o r was i n v a l i d , the b a n k r u p t c y 

c o u r t s t a t e d : 

" T h i s argument f a l l s f a r s h o r t of i t s g o a l . Even i f 
t h i s d i r e c t assignment were somehow v i o l a t i v e of the 
PSA, g i v i n g r i s e t o u n f a v o r a b l e t a x , r e g u l a t o r y , 
c o n t r a c t u a l , and t o r t consequences, n e i t h e r the PSA 
nor those consequences would render the assignment 
i t s e l f i n v a l i d . In f a c t , under the Debtor's own 
argument, the u n f a v o r a b l e consequences c o u l d and 
would a r i s e o n l y i f , and p r e c i s e l y because, the 
assignment were v a l i d and e f f e c t i v e . " 

I d . ( f o o t n o t e o m i t t e d ) . 
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I I I . Loss M i t i g a t i o n 

On a p p e a l , the Thomases argue t h a t the f o r e c l o s u r e was 

i n v a l i d because, t h e y say, t h e y had reached a l o a n -

m o d i f i c a t i o n agreement w i t h O p t i o n One t h a t c u r e d t h e i r 

d e f a u l t . The Thomases have waived t h i s argument because, i n 

the t r i a l c o u r t , t h e i r c o u n s e l (who i s not a p p e l l a t e counsel) 

s t i p u l a t e d t h a t no such agreement had been reached and 

withdrew any c l a i m or defense based on a p u r p o r t e d l o a n -

m o d i f i c a t i o n agreement. See E z e l l v. C h i l d s , 497 So. 2d 496, 

498 ( A l a . C i v . App. 1985) ( s t a t i n g t h a t o r a l agreements i n 

open c o u r t are b i n d i n g upon the p a r t i e s ) . 

IV. Postjudgment H e a r i n g 

The Thomases argue t h a t the t r i a l c o u r t e r r e d i n f a i l i n g 

t o h o l d a h e a r i n g on t h e i r postjudgment motion b e f o r e t h a t 

motion was d e n i e d by o p e r a t i o n of law p u r s u a n t t o Rule 59.1, 

A l a . R. C i v . P. Rule 5 9 ( g ) , A l a . R. C i v . P., p r o v i d e s t h a t 

postjudgment motions "remain pending u n t i l r u l e d upon by the 

c o u r t ( s u b j e c t t o the p r o v i s i o n s of Rule 59.1), but s h a l l not 

be r u l e d upon u n t i l the p a r t i e s have had o p p o r t u n i t y t o be 

h e a r d t h e r e o n . " I n i t i a l l y , we note t h a t i t i s w i t h i n the 

power of the p a r t i e s t o p r e v e n t the d e n i a l of a postjudgment 
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motion by o p e r a t i o n of law b e f o r e a h e a r i n g on the motion has 

been h e l d . Rule 59.1 s t a t e s t h a t the p a r t i e s may, by t h e i r 

e x p r e s s consent (which consent must appear of r e c o r d ) , e x t e n d 

the time f o r r u l i n g on the motion or move f o r r e l i e f from an 

a p p e l l a t e c o u r t . No such consent or a p p e l l a t e - c o u r t o r d e r 

appears of r e c o r d i n t h i s case. 

"Harmless e r r o r o c c u r s , w i t h i n the c o n t e x t of a Rule 
59(g) motion, where t h e r e i s e i t h e r no p r o b a b l e 
m e r i t i n the grounds a s s e r t e d i n the motion, or 
where the a p p e l l a t e c o u r t r e s o l v e s the i s s u e s 
p r e s e n t e d t h e r e i n , as a m a t ter of law, a d v e r s e l y t o 
the movant, by a p p l i c a t i o n of the same o b j e c t i v e 
s t a n d a r d of r e v i e w as t h a t a p p l i e d i n the t r i a l 
c o u r t . " 

Greene v. Thompson, 554 So. 2d 376, 381 ( A l a . 1989). 

In the p r e s e n t case, we c o n c l u d e t h a t the t r i a l c o u r t ' s 

f a i l u r e t o conduct a t i m e l y h e a r i n g on the Thomases' 

postjudgment motion was harmless e r r o r . In t h a t motion, the 

Thomases argued t h a t the t r u s t had not p r o p e r l y a c q u i r e d the 

note and mortgage a c c o r d i n g t o the PSA and New York law and 

t h a t the t r u s t e e had w r o n g f u l l y f o r e c l o s e d — b o t h of which 

i s s u e s had a l r e a d y been p r e s e n t e d t o the t r i a l c o u r t and 

b r i e f e d i n the Thomases' motion f o r a summary judgment. The 

Thomases a l s o s u b m i t t e d i n s u p p o r t of t h e i r motion t h r e e 

e x h i b i t s a l l e g e d t o c o n s t i t u t e newly d i s c o v e r e d e v i d e n c e : (1) 

23 



2101153 

an A p r i l 13, 2011, consent o r d e r i n v o l v i n g LPS and the Board 

of Governors of the F e d e r a l Reserve System, the F e d e r a l 

D e p o s i t Insurance C o r p o r a t i o n , the O f f i c e of the C o m p t r o l l e r 

of the Currency, and the O f f i c e of T h r i f t S u p e r v i s i o n ; (2) an 

A p r i l 6, 2011, o r d e r e n t e r e d by the U n i t e d S t a t e s B a n k r u p t c y 

Court f o r the E a s t e r n D i s t r i c t of L o u i s i a n a , d e t e r m i n i n g t h a t 

O p t i o n One and LPS had committed f r a u d on the c o u r t by f i l i n g 

f a l s e a f f i d a v i t s ; and (3) a March 25, 2011, o r d e r of the 

R u s s e l l C i r c u i t C ourt i n Case No. CV-08-362, Horace v. L a S a l l e  

Bank N a t i o n a l Ass'n, permanently e n j o i n i n g a s e c u r i t i z a t i o n 

t r u s t e e from f o r e c l o s i n g on a d e b t o r ' s p r o p e r t y , based upon 

the c i r c u i t c o u r t ' s d e t e r m i n a t i o n t h a t the t r u s t e e had f a i l e d 

t o comply w i t h the terms of i t s PSA and New York Law " i n 

a t t e m p t i n g t o o b t a i n assignment of [the d e b t o r ' s ] note and 

mortgage," and d e t e r m i n i n g t h a t the d e b t o r was a t h i r d - p a r t y 

b e n e f i c i a r y of the PSA. 

Because the Thomases r a i s e no i s s u e on a p p e a l w i t h r e g a r d 

t o the summary judgment i n f a v o r of LPS, we need not c o n s i d e r 

the e f f e c t of the A p r i l 13, 2011, consent o r d e r i n v o l v i n g LPS. 

The b a n k r u p t c y c o u r t ' s A p r i l 6, 2011, o r d e r d e t e r m i n i n g t h a t 

O p t i o n One and LPS had committed f r a u d on the c o u r t by f i l i n g 
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f a l s e a f f i d a v i t s has no r e l a t i o n t o the Thomases or t h e i r 

p r o p e r t y . The b a n k r u p t c y c o u r t found t h a t O p t i o n One and LPS 

had n e g l i g e n t l y or wantonly f a i l e d t o document the d e b t o r ' s 

payments and had wrongly d e c l a r e d a d e f a u l t when, i n f a c t , no 

d e f a u l t had o c c u r r e d . In the p r e s e n t case, the Thomases 

acknowledged t h a t they were i n d e f a u l t and the s o l e q u e s t i o n 

was whether the t r u s t e e was a u t h o r i z e d t o f o r e c l o s e on t h e i r 

p r o p e r t y . The o r d e r of the R u s s e l l C i r c u i t C o u r t , which 

d i f f e r e d from the Montgomery C i r c u i t C o u r t ' s r u l i n g on a 

q u e s t i o n of law, does not c o n s t i t u t e newly d i s c o v e r e d 

e v i d e n c e . 

C o n c l u s i o n 

The t r u s t e e e s t a b l i s h e d t h a t , b e f o r e i t i n i t i a t e d 

f o r e c l o s u r e p r o c e e d i n g s on November 14, 2007, i t was i n a c t u a l 

p h y s i c a l p o s s e s s i o n of the Thomases' note, a n e g o t i a b l e 

i n s t r u m e n t t h a t was i n d o r s e d i n b l a n k . The Thomases s u b m i t t e d 

no e v i d e n c e t o the c o n t r a r y . The t r u s t e e f u r t h e r e s t a b l i s h e d , 

by v i r t u e of i t s f o r e c l o s u r e deed, t h a t i t was e n t i t l e d t o 
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e j e c t the Thomases from the p r o p e r t y . T h e r e f o r e , the t r i a l 

c o u r t ' s judgment i s due t o be a f f i r m e d . 

AFFIRMED. 

Bryan, Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

P i t t m a n , J . , r e c u s e s h i m s e l f . 
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