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West Wind Condominium A s s o c i a t i o n , I n c . ("West Wind"), and 

Joseph London I I I . We a f f i r m . 

On December 3, 2007, West Wind r e c o r d e d i n s t r u m e n t s i n 

the o f f i c e of the P r o b a t e Judge of Madison County t h a t gave 

n o t i c e t h a t i t c l a i m e d l i e n s on f o u r condominium u n i t s owned 

by Ross ( c o l l e c t i v e l y r e f e r r e d t o as "the f o u r condominium 

u n i t s " ) based on h i s a l l e g e d f a i l u r e t o pay West Wind dues he 

owed on the f o u r condominium u n i t s . The f o u r condominium u n i t s 

were U n i t A i n b u i l d i n g 3816 ("Unit A " ) , U n i t J i n b u i l d i n g 

3816 ("Unit J " ) , U n i t C i n b u i l d i n g 3818 ("Unit C"), and U n i t 

D i n b u i l d i n g 3818 ("Unit D"). 

On January 18, January 25, Feb r u a r y 1, and Feb r u a r y 8, 

2008, West Wind p u b l i s h e d n o t i c e s i n the Madison County 

Record, a l o c a l newspaper, s t a t i n g t h a t i t would s e l l the f o u r 

condominium u n i t s a t f o r e c l o s u r e s a l e s on Fe b r u a r y 15, 2008. 

On Feb r u a r y 15, 2008, West Wind conducted f o r e c l o s u r e s a l e s of 

the f o u r condominium u n i t s and made the h i g h e s t b i d on each of 

the f o u r condominium u n i t s . That same day, the a u c t i o n e e r who 

conducted the f o r e c l o s u r e s a l e s on b e h a l f of West Wind 

e x e c u t e d f o r e c l o s u r e deeds c o n v e y i n g the f o u r condominium 

u n i t s t o West Wind. On March 3, 2008, West Wind e x e c u t e d deeds 
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co n v e y i n g U n i t A and U n i t C t o Jimmy D. S p r u i l l and C y n t h i a I . 

S p r u i l l , a deed c o n v e y i n g U n i t J t o London, and a deed 

co n v e y i n g U n i t D t o D e l v i n S u l l i v a n . 

On A p r i l 18, 2008, Ross sued West Wind, London, the 

S p r u i l l s , and S u l l i v a n . Ross a l l e g e d t h a t , i n A p r i l 2005, West 

Wind had agreed t o g i v e him a c r e d i t a g a i n s t the dues on the 

f o u r condominium u n i t s i n exchange f o r (1) h i s p e r f o r m i n g or 

p a y i n g f o r maintenance and r e p a i r work a t the condominium and 

(2) h i s a l l o w i n g a maintenance man employed by West Wind t o 

l i v e i n one of the f o u r condominium u n i t s w i t h o u t p a y i n g r e n t . 

He f u r t h e r a l l e g e d t h a t , i n September 2006, West Wind had t o l d 

him t h a t i t d i d not need him t o p e r f o r m or pay f o r any more 

maintenance or r e p a i r work and t h a t he had p a i d the dues on 

the f o u r condominium u n i t s from December 2006 through May 

2007. He a l s o a l l e g e d t h a t , i n May 2007, West Wind had 

r e t u r n e d h i s payments f o r A p r i l and May 2007; t h a t West Wind 

had r e f u s e d t o ac c e p t those payments; t h a t West Wind had 

f o r e c l o s e d on the f o u r condominium u n i t s w i t h o u t g i v i n g him 

any a c t u a l n o t i c e t h a t i t i n t e n d e d t o do s o ; and t h a t he had 

not l e a r n e d of the f o r e c l o s u r e s u n t i l a f t e r they had o c c u r r e d . 

Based on those f a c t u a l a l l e g a t i o n s , Ross s t a t e d two 
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c l a i m s . The f i r s t c l a i m sought an o r d e r s e t t i n g a s i d e the 

f o r e c l o s u r e s a l e s on the ground t h a t West Wind had f a i l e d t o 

g i v e Ross p r o p e r n o t i c e t h a t i t i n t e n d e d t o f o r e c l o s e on the 

f o u r condominium u n i t s and on the ground t h a t West Wind had 

f a i l e d t o g i v e Ross the a p p r o p r i a t e c r e d i t he was due a g a i n s t 

the dues on the f o u r condominium u n i t s p u r s u a n t t o h i s 

agreement w i t h West Wind. The second c l a i m sought redemption 

of the f o u r condominium u n i t s . S h o r t l y a f t e r f i l i n g h i s 

o r i g i n a l c o m p l a i n t , Ross f i l e d a f i r s t amended c o m p l a i n t t h a t 

added the addresses of the f o u r condominium u n i t s but was i n 

a l l m a t e r i a l r e s p e c t s i d e n t i c a l t o h i s o r i g i n a l c o m p l a i n t . 

On December 31, 2008, London moved f o r a p a r t i a l summary 

judgment w i t h r e s p e c t t o Ross's c l a i m s e e k i n g redemption. As 

the grounds of h i s motion, London a s s e r t e d t h a t Ross was not 

e n t i t l e d t o redeem U n i t J from London p u r s u a n t t o § 6-5-255, 

A l a . Code 1975, 1 because, London s a i d , Ross had not p a i d or 

1 S e c t i o n 6-5-255 p r o v i d e s : 

" I f the p u r c h a s e r or h i s or her vendee or 
t r a n s f e r e e f a i l s or r e f u s e s t o reconvey t o such 
p a r t y e n t i t l e d and d e s i r i n g t o redeem such t i t l e as 
the p a r t y a c q u i r e d by the s a l e and purchase, such 
p a r t y so p a y i n g or t e n d e r i n g payment s h a l l thereupon 
have the r i g h t t o f i l e i n the c i r c u i t c o u r t h a v i n g 
j u r i s d i c t i o n t h e r e o f a c o m p l a i n t t o e n f o r c e h i s or 
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t e n d e r e d payment o f any money t o London and t h a t Ross was not 

e n t i t l e d t o redeem U n i t J from London p u r s u a n t t o § 6-5-256, 

A l a . Code 1975, 2 because, London s a i d , Ross had n e i t h e r 

demanded a w r i t t e n statement o f l a w f u l charges t o redeem U n i t 

J nor p a i d any money i n t o c o u r t . London s u p p o r t e d h i s summary-

judgment motion w i t h h i s a f f i d a v i t . In p e r t i n e n t p a r t , i t 

s t a t e d : 

" I p u r c h a s e d the r e a l e s t a t e which i s made the 
b a s i s o f the p l a i n t i f f ' s c o m p l a i n t a t a s a l e f o r 
u n p a i d condominium a s s o c i a t i o n dues. ... I never 
r e c e i v e d a demand f o r l a w f u l charges, n o m i n a t i o n or 
appointment o f a r e f e r e e , from the p l a i n t i f f , Howard 
Ross and/or h i s agents p r i o r t o b e i n g s e r v e d w i t h 
the c o m p l a i n t i n the a b o v e - s t y l e d a c t i o n . I have not 
been c o n t a c t e d a t any p o i n t p r i o r t o , or d u r i n g t h i s 
l i t i g a t i o n , by Howard Ross and/or h i s agents 
c o n c e r n i n g t h e i r d e s i r e t o redeem the r e a l e s t a t e 
which i s the s u b j e c t o f Howard Ross's c o m p l a i n t . " 

her r i g h t s o f redemption." 
2 S e c t i o n 6-5-256 p r o v i d e s : 

"Upon the f i l i n g o f any c o m p l a i n t as p r o v i d e d i n 
these s e c t i o n s and p a y i n g i n t o c o u r t the amount o f 
purchase money and the i n t e r e s t n e c e s s a r y f o r 
redemption and a l l l a w f u l charges, i f the w r i t t e n 
statement t h e r e o f has been f u r n i s h e d o r , i f not 
f u r n i s h e d , o f f e r i n g t o pay such debt or purchase 
p r i c e and a l l l a w f u l charges, the c i r c u i t c o u r t 
s h a l l t a k e j u r i s d i c t i o n t h e r e o f and s e t t l e and 
a d j u s t a l l the r i g h t s and e q u i t i e s o f the p a r t i e s , 
as p r o v i d e d i n t h i s a r t i c l e . " 
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On Febr u a r y 28, 2009, Ross f i l e d a w r i t t e n response t o 

London's partial-summary-judgment motion. Ross a s s e r t e d t h a t 

London was not e n t i t l e d t o a summary judgment w i t h r e s p e c t t o 

Ross's c l a i m s e e k i n g redemption because, Ross s a i d , he c o u l d 

not determine the amount of the l a w f u l charges t o be t e n d e r e d 

because West Wind had f a i l e d t o i n f o r m him of the amount of 

the debt i t was c l a i m i n g he owed and, c o n s e q u e n t l y , he had 

sought the e q u i t a b l e a s s i s t a n c e of the t r i a l c o u r t i n 

d e t e r m i n i n g the amount of the l a w f u l charges. Ross a l s o f i l e d 

h i s a f f i d a v i t i n o p p o s i t i o n t o London's motion. Ross's 

a f f i d a v i t s t a t e d : 

"On or about A p r i l 2, 2005, ... I e n t e r e d i n t o 
an agreement w i t h West Wind Condominiums, through 
i t s agent C h a r l e s Ragland, wherein the condominium 
a s s o c i a t i o n would ac c e p t maintenance and r e p a i r s 
p erformed by me on the condominium's premises i n 
l i e u of my h a v i n g t o pay condominium dues. Around 
September of 2006, I spoke w i t h West Wind's new 
p r e s i d e n t , Ray Hanson, who t o l d me t h a t f u r t h e r 
maintenance by me would not be n e c e s s a r y and t h a t I 
s h o u l d b e g i n making my r e g u l a r dues payments. I 
began making these payments i n December of 2006 and 
made my r e g u l a r payments f o r December 2006, J a n u a r y 
2007, Feb r u a r y 2007, and March 2007. West Wind 
a c c e p t e d a l l these payments. When I made my payments 
f o r A p r i l and May of 2007, West Wind's a t t o r n e y , Mac 
M a r t i n s o n , r e t u r n e d them t o me w i t h a l e t t e r s a y i n g 
West Wind would not ac c e p t the payments and 
r e q u e s t i n g documentation t h a t would d i s p u t e the 
charges b e i n g c l a i m e d by West Wind. I s u b m i t t e d an 
i t e m i z e d l i s t of charges f o r my work done through my 
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a t t o r n e y P a t r i c k Jones, but I never r e c e i v e d any 
f u r t h e r correspondence from West Wind. I 
s u b s e q u e n t l y t r i e d t o communicate w i t h West Wind t o 
determine the amount of dues t h a t I would owe, 
t a k i n g i n t o c o n s i d e r a t i o n my statement f o r work 
done. I a l s o t r i e d t o c o n t a c t s e v e r a l o t h e r West 
Wind b o a r d members t o f i n d out the dues t h a t would 
be due. I n F e b r u a r y of 2008, West Wind f o r e c l o s e d on 
the condominiums I owned, purchased the condominiums 
i t s e l f , and then s o l d the condominiums t o the o t h e r 
d efendants i n the l a w s u i t . I l e a r n e d of the 
f o r e c l o s u r e s o n l y when I ran i n t o an a t t o r n e y , 
E l i z a b e t h C v e t e t i c . " 

On March 25, 2009, Ross f i l e d a second amended c o m p l a i n t , 

which added a c l a i m of b r e a c h of c o n t r a c t a g a i n s t West Wind 

o n l y , a c l a i m of i n t e n t i o n a l i n t e r f e r e n c e w i t h b u s i n e s s or 

c o n t r a c t u a l r e l a t i o n s " a g a i n s t the d e f e n d a n t s , " and a c l a i m of 

" u n l a w f u l d e t e n t i o n of p r o p e r t y " a g a i n s t the S p r u i l l s o n l y . On 

March 30, 2009, London moved t o s t r i k e Ross's second amended 

c o m p l a i n t on the ground t h a t i t was u n t i m e l y . 

On A p r i l 13, 2009, Ross f i l e d a response t o London's 

motion t o s t r i k e the second amended c o m p l a i n t . Ross a s s e r t e d 

t h a t the second amended c o m p l a i n t was t i m e l y because, he s a i d , 

i t added c l a i m s t h a t were based on events t h a t had o c c u r r e d 

a f t e r the f i l i n g of h i s o r i g i n a l c o m p l a i n t and h i s f i r s t 

amended c o m p l a i n t . He a l s o a s s e r t e d t h a t London was not 

p r e j u d i c e d by the second amended c o m p l a i n t because, he s a i d , 
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the b r e a c h - o f - c o n t r a c t c l a i m was a s s e r t e d a g a i n s t West Wind 

o n l y , the c l a i m s of i n t e n t i o n a l i n t e r f e r e n c e w i t h b u s i n e s s or 

c o n t r a c t u a l r e l a t i o n s and " u n l a w f u l d e t e n t i o n of p r o p e r t y " 

were a s s e r t e d a g a i n s t the S p r u i l l s o n l y , and, t h e r e f o r e , 

"none of the newly-added causes of a c t i o n are p l e d a g a i n s t 

Defendant London " 

On December 30, 2009, the t r i a l c o u r t e n t e r e d an o r d e r 

g r a n t i n g London's motion t o s t r i k e the second amended 

c o m p l a i n t . On January 4, 2010, the t r i a l c o u r t e n t e r e d a 

summary judgment i n f a v o r of London as t o a l l of Ross's 

c l a i m s . 

On January 29, 2010, Ross f i l e d motions a s k i n g the t r i a l 

c o u r t t o r e c o n s i d e r i t s r u l i n g s g r a n t i n g London's motion t o 

s t r i k e the second amended c o m p l a i n t and e n t e r i n g a summary 

judgment i n f a v o r of London as t o a l l of Ross's c l a i m s . I n h i s 

motion t o r e c o n s i d e r the r u l i n g e n t e r i n g a summary judgment i n 

f a v o r of London as t o a l l of Ross's c l a i m s , Ross a s s e r t e d t h a t 

the t r i a l c o u r t had e r r e d by e n t e r i n g t h a t summary judgment as 

t o a l l of Ross's c l a i m s because London's p a r t i a l - s u m m a r y -

judgment motion had c h a l l e n g e d Ross's c l a i m s e e k i n g redemption 

o n l y . The r e c o r d does not c o n t a i n a r u l i n g by the t r i a l c o u r t 
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r e g a r d i n g Ross's motions t o r e c o n s i d e r the r u l i n g s g r a n t i n g 

London's motion t o s t r i k e and e n t e r i n g a summary judgment i n 

f a v o r of London as t o a l l of Ross's c l a i m s . 

On June 8, 2009, the S p r u i l l s f i l e d a p a r t i a l - s u m m a r y -

judgment motion s e e k i n g a summary judgment w i t h r e s p e c t t o 

Ross's c l a i m s e e k i n g redemption. The S p r u i l l s a s s e r t e d the 

same grounds t h a t London had a s s e r t e d as the grounds of h i s 

partial-summary-judgment motion and s u p p o r t e d t h e i r motion 

w i t h t h e i r a f f i d a v i t s . Ross opposed the S p r u i l l s ' p a r t i a l -

summary-judgment motion and f i l e d an a f f i d a v i t t h a t was 

i d e n t i c a l t o the a f f i d a v i t he had f i l e d i n o p p o s i t i o n t o 

London's partial-summary-judgment motion. On March 18, 2011, 

the t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of the 

S p r u i l l s as t o a l l of Ross's c l a i m s . 

On March 28, 2011, West Wind moved f o r a summary 

judgment. As the ground of i t s motion, West Wind a s s e r t e d t h a t 

Ross owed u n p a i d dues on the f o u r condominium u n i t s ; t h a t West 

Wind had g i v e n Ross n o t i c e t h a t he owed u n p a i d dues on the 

f o u r condominium u n i t s ; t h a t i t had g i v e n him n o t i c e t h a t i t 

would p l a c e l i e n s on the f o u r condominium u n i t s i f he d i d not 

pay the u n p a i d d u e s ; t h a t i t had p l a c e d l i e n s on the f o u r 
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condominium u n i t s due t o Ross's f a i l u r e t o pay dues on the 

f o u r condominium u n i t s ; t h a t i t had m a i l e d a l e t t e r t o P a t r i c k 

A. Jones, an a t t o r n e y r e p r e s e n t i n g Ross, s t a t i n g t h a t West 

Wind i n t e n d e d t o f o r e c l o s e on the f o u r condominium u n i t s i f 

Ross d i d not pay the u n p a i d dues by December 22, 2007; t h a t i t 

had p u b l i s h e d n o t i c e o f the f o r e c l o s u r e s a l e s i n the Madison 

County Record once a week f o r f o u r c o n s e c u t i v e weeks; t h a t i t 

had p u r c h a sed the f o u r condominium u n i t s a t the f o r e c l o s u r e 

s a l e s ; and t h a t i t had s u b s e q u e n t l y conveyed U n i t s A and C t o 

the S p r u i l l s , U n i t J t o London, and U n i t D t o S u l l i v a n . 

West Wind i n i t i a l l y s u p p o r t e d i t s summary-judgment motion 

w i t h , among o t h e r t h i n g s , c o p i e s o f l e t t e r s a t t o r n e y Mac 

M a r t i n s o n , who then r e p r e s e n t e d West Wind, had sent Ross i n 

May 2007 n o t i f y i n g him o f the amounts he owed on the f o u r 

condominium u n i t s ; c o p i e s o f the l i e n s i t had f i l e d on the 

f o u r condominium u n i t s ; a l e t t e r d a t e d December 11, 2007, from 

Robert F. Vargo, an a t t o r n e y who then r e p r e s e n t e d West Wind, 

t o Jones e n c l o s i n g c o p i e s o f the l i e n s i t had f i l e d on the 

f o u r condominium u n i t s and s t a t i n g t h a t West Wind would 

commence f o r e c l o s u r e p r o c e e d i n g s i f Ross d i d not pay the 

amounts owed by December 22, 2007; c o p i e s o f the p u b l i s h e r ' s 
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a f f i d a v i t s e x e c u t e d by the Madison County Record c e r t i f y i n g 

t h a t i t had p u b l i s h e d n o t i c e s of the f o r e c l o s u r e s a l e s on 

January 18, January 25, F e b r u a r y 1, and F e b r u a r y 8, 2008; 

c o p i e s of the f o r e c l o s u r e deeds c o n v e y i n g the f o u r condominium 

u n i t s t o West Wind; and c o p i e s of the deeds c o n v e y i n g U n i t A 

and U n i t C t o the S p r u i l l s , U n i t J t o London, and U n i t D t o 

S u l l i v a n . 

On A p r i l 1, 2011, Ross f i l e d a w r i t t e n response t o West 

Wind's summary-judgment motion. H i s response c o n t a i n e d a 

" N a r r a t i v e of F a c t s " as w e l l as arguments i n o p p o s i t i o n t o 

West Wind's summary-judgment motion. I n a d d i t i o n , Ross f i l e d 

a number of u n a u t h e n t i c a t e d documents and an a f f i d a v i t s i g n e d 

by him. I n p e r t i n e n t p a r t , h i s a f f i d a v i t s t a t e d : " A l l of the 

f a c t s c o n t a i n e d i n my P l a i n t i f f ' s Response t o Motion f o r 

Summary Judgment and the N a r r a t i v e Statement of F a c t s 

c o n t a i n e d t h e r e i n , are t r u e and c o r r e c t t o my knowledge and 

b e l i e f . " Ross a l s o s u b m i t t e d an a f f i d a v i t s i g n e d by Jones, 

which s t a t e d , i n p e r t i n e n t p a r t : 

" 1 . I have not r e p r e s e n t e d nor a c t e d as a t t o r n e y f o r 
Howard Ross i n any m a t t e r s between s a i d Howard Ross 
and Westwind [ s i c ] Condominium A s s o c i a t i o n . 

"2. I have no knowledge of r e c e i p t of any a l l e g e d 
n o t i c e s or communications sent by Robert Vargo, 
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a t t o r n e y a t law, t o Howard Ross." 

Ross's response t o West Wind's summary-judgment motion 

a s s e r t e d t h a t West Wind was not e n t i t l e d t o a summary judgment 

because, he s a i d , a genuine i s s u e of m a t e r i a l f a c t e x i s t e d 

r e g a r d i n g whether West Wind had g i v e n him p r o p e r n o t i c e of the 

f o r e c l o s u r e s and a genuine i s s u e of m a t e r i a l f a c t e x i s t e d 

r e g a r d i n g whether he owed West Wind any dues when i t 

f o r e c l o s e d on the f o u r condominium u n i t s . 

On A p r i l 7, 2011, West Wind moved t o s t r i k e Ross's 

a f f i d a v i t and the u n a u t h e n t i c a t e d documents he had f i l e d i n 

o p p o s i t i o n t o West Wind's summary-judgment m o t i o n . As grounds 

f o r s t r i k i n g Ross's a f f i d a v i t , West Wind a s s e r t e d t h a t Ross's 

a f f i d a v i t c o n t a i n e d i n a d m i s s i b l e t e s t i m o n y and t h a t Ross's 

a f f i d a v i t d i d not s a t i s f y the personal-knowledge requirement 

of Rule 5 6 ( e ) , A l a . R. C i v . P., because, West Wind s a i d , Ross 

had q u a l i f i e d h i s a f f i r m a t i o n of the t r u t h of the f a c t s 

r e c i t e d i n h i s response t o West Wind's summary-judgment motion 

w i t h the phrase " t o my knowledge and b e l i e f " i n s t e a d of 

a f f i r m i n g t h a t they were t r u e w i t h o u t q u a l i f i c a t i o n . Ross d i d 

not respond t o West Wind's motion t o s t r i k e . 

A l s o on A p r i l 7, 2011, West Wind f i l e d an a f f i d a v i t 
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s i g n e d by Vargo w i t h a number of documents a t t a c h e d . I n 

p e r t i n e n t p a r t , Vargo's a f f i d a v i t s t a t e d : 

" I r e p r e s e n t e d Defendant West Wind Condominium 
A s s o c i a t i o n , I n c . ( h e r e i n r e f e r r e d t o as 'West 
Wind') i n the m a t t e r s of attempted c o l l e c t i o n of 
p a s t due assessments from Howard Ross, who i s the 
P l a i n t i f f i n the a b o v e - s t y l e d a c t i o n pending b e f o r e 
t h i s C o u r t . My c l i e n t a t the ti m e , West Wind, 
p r o v i d e d i n f o r m a t i o n t o me c o n c e r n i n g the amounts of 
the u n p a i d assessment payments, i n t e r e s t and l a t e 
charges owed t o West Wind by Howard Ross p e r t a i n i n g 
t o f i v e condo u n i t s t h a t Howard Ross owned a t [ t h a t ] 
t i m e , which was the time p e r i o d of November and 
December, 2007. There are f o u r of those u n i t s t h a t 
are the s u b j e c t of t h i s pending l a w s u i t , those 
b e i n g : U n i t Number J of B u i l d i n g 3816 of the West 
Wind Condominiums; U n i t Number A of B u i l d i n g 3816, 
U n i t Number C of B u i l d i n g 3818 and U n i t Number D of 
B u i l d i n g 3818. 

"The P r e s i d e n t of West Wind a t t h a t t i m e , Joseph 
London, I I I , v e r i f i e d those amounts owed by Howard 
Ross on f i v e documents t h a t I p r e p a r e d w i t h h i s 
a s s i s t a n c e , of which t h e r e are f o u r documents which 
p e r t a i n t o the f o u r u n i t s t h a t are the s u b j e c t 
m a t t e r of t h i s l a w s u i t . I have a t t a c h e d h e r e t o 
c e r t i f i e d c o p i e s of the f o u r documents, each t i t l e d 
' Claim Of L i e n For Unpaid Assessments,' which are 
a t t a c h e d and marked c o l l e c t i v e l y as Defendant's 
E x h i b i t W-6(CC)(since they are c e r t i f i e d c o p i e s of 
the Defendant's E x h i b i t W-6 a l r e a d y f i l e d by West 
Wind i n s u p p o r t of i t s motion f o r summary ju d g m e n t ) . 
I took the s t e p s n e c e s s a r y f o r those f o u r C l a i m s Of 
L i e n t o be r e c o r d e d i n the r e c o r d s of the O f f i c e of 
the Judge of P r o b a t e of Madison County, Alabama, on 
December 3, 2007. 

"Having r e v i e w e d correspondence between the 
o f f i c e s of Mr. A. Mac M a r t i n s o n , an a t t o r n e y who had 
p r e v i o u s l y r e p r e s e n t e d West Wind i n the same matter 
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of c o l l e c t i o n of assessments from Howard Ross, and 
Mr. P a t r i c k A. Jones, I u n d e r s t o o d t h a t Howard Ross 
was b e i n g r e p r e s e n t e d a t the time by Mr. P a t r i c k A. 
J o n e s . P a r t of t h a t correspondence i s a t t a c h e d as 
e x h i b i t s t o the response of Howard Ross t o the 
motion f o r summary judgment, namely P l a i n t i f f ' s 
E x h i b i t s 6 and 17. I n r e p r e s e n t i n g my c l i e n t , and i n 
o r d e r not t o v i o l a t e a t t o r n e y e t h i c s r e g a r d i n g not 
communicating about the s u b j e c t m a t t e r of the 
r e p r e s e n t a t i o n w i t h a p a r t y under c i r c u m s t a n c e s 
i m p l y i n g t h a t such p a r t y i s r e p r e s e n t e d i n the 
m a t t e r by an a t t o r n e y ( i . e . Rule 4.2, Alabama Ru l e s 
Of P r o f e s s i o n a l Conduct), I p r e p a r e d my l e t t e r f o r 
Howard Ross t o be a d d r e s s e d t o a t t o r n e y P a t r i c k A. 
Jones. I m a i l e d the l e t t e r t o Mr. P a t r i c k A. Jones 
v i a U n i t e d S t a t e s M a i l , p r o p e r postage p r e p a i d , 
d a t e d December 11, 2007, c o n c e r n i n g Howard Ross. A 
t r u e and c o r r e c t copy of t h a t l e t t e r , and i t s 
e n c l o s u r e s , i s a t t a c h e d as Defendant's E x h i b i t W-8 
t o the Motion For Summary Judgment f i l e d by West 
Wind i n t h i s cause. The l e t t e r ' s e n c l o s u r e s are the 
f i v e l i e n s - c l a i m s documents t h a t I had caused t o be 
r e c o r d e d i n the r e c o r d s of the O f f i c e of the Judge 
of P r o b a t e of Madison County, Alabama, of which f o u r 
(Defendant's E x h i b i t W-6 and W-6(CC)) p e r t a i n t o 
t h i s m a t t e r , as s t a t e d above. The l e t t e r c o n t a i n s a 
statement t h a t , 'In the event the s u b j e c t amounts 
are not p a i d i n f u l l by December 22 2007, we w i l l 
commence f o r e c l o s u r e p r o c e e d i n g s . ' 

" I d i d not ever r e c e i v e any response from e i t h e r 
Howard Ross or P a t r i c k A. Jones t o t h a t l e t t e r d a t e d 
December 11, 2007, nor was t h a t l e t t e r r e t u r n e d t o 
me i n the m a i l as u n d e l i v e r e d . On b e h a l f of West 
Wind, I proceeded w i t h the p r o c e s s of f o r e c l o s i n g on 
the l i e n s t h a t West Wind had on the f o u r condo u n i t s 
t h a t b e l o n g e d t o Howard Ross. I caused n o t i c e s of 
f o r e c l o s u r e s a l e s on each of the f o u r u n i t s t o be 
run i n a newspaper of l o c a l d i s t r i b u t i o n i n Madison 
County, Alabama, which i s the Madison County Record. 
True and c o r r e c t c o p i e s of those v e r i f i e d n o t i c e s of 
p u b l i c a t i o n p r e p a r e d by the P u b l i s h e r of t h a t 
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newspaper are a t t a c h e d as c o l l e c t i v e Defendant's 
E x h i b i t W-2 t o West Wind's Motion For Summary 
Judgment, and the o r i g i n a l documents were a d m i t t e d 
i n t o e v i d e n c e a t a h e a r i n g b e f o r e t h i s C o u r t . The 
n o t i c e s of each of the f o u r f o r e c l o s u r e s a l e s were 
p u b l i s h e d f o r f o u r c o n s e c u t i v e weeks, as the n o t i c e s 
s t a t e . 

" I h e l d the f o r e c l o s u r e s a l e s as a u c t i o n e e r f o r 
each of the f o u r s u b j e c t condo u n i t s on F e b r u a r y 15, 
2008. I d u l y p r e p a r e d , executed, and caused t o be 
r e c o r d e d i n the r e c o r d s of the O f f i c e of the Judge 
of P r o b a t e of Madison County, Alabama, a F o r e c l o s u r e 
Deed f o r each of the f o r e c l o s u r e s a l e s of each of 
the f o u r s u b j e c t condo u n i t s . True and c o r r e c t 
c o p i e s of those f o u r F o r e c l o s u r e Deeds are a t t a c h e d 
as c o l l e c t i v e Defendant's E x h i b i t W-3 t o West Wind's 
Motion f o r Summary Judgment, and c o p i e s were 
a d m i t t e d i n t o e v i d e n c e a t a h e a r i n g b e f o r e t h i s 
C o u r t . " 

On A p r i l 14, 2011, the t r i a l c o u r t e n t e r e d an o r d e r (1) 

s t r i k i n g Ross's a f f i d a v i t and a l l the u n a u t h e n t i c a t e d 

documents Ross had f i l e d w i t h h i s response t o West Wind's 

summary-judgment motion and (2) g r a n t i n g West Wind's summary-

judgment motion. 

On J u l y 22, 2011, Ross f i l e d a motion a s k i n g the t r i a l 

c o u r t t o r e c o n s i d e r i t s r u l i n g s s t r i k i n g h i s a f f i d a v i t and 

g r a n t i n g West Wind's summary-judgment motion. Ross argued t h a t 

the t r i a l c o u r t s h o u l d r e c o n s i d e r i t s r u l i n g s t r i k i n g h i s 

a f f i d a v i t because, he s a i d , 

" t h e statements i n the P l a i n t i f f ' s n a r r a t i v e summary 
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t h a t are su p p o r t e d by the P l a i n t i f f ' s a f f i d a v i t are 
the knowledge of the P l a i n t i f f , or are statements 
made by a r e p r e s e n t a t i v e of West Wind, the p a r t y 
opponent i n t h i s m a t t e r , and are not o f f e r e d t o 
prove the matter a s s e r t e d . The o f f e r i n g of 
statements made by West Wind agents were o f f e r e d t o 
show the P l a i n t i f f ' s b e l i e f t h a t he was making 
r e p a i r s and p e r f o r m i n g work w i t h the e x p e c t a t i o n of 
reimbursement i n the form of c r e d i t toward h i s 
condominium dues. The e s t a b l i s h m e n t of P l a i n t i f f ' s 
s a i d b e l i e f s u p p o r t s h i s c l a i m f o r dues c r e d i t t h a t 
he had p e r s o n a l l y sent t o West Wind's c o u n s e l . " 

Ross argued t h a t the t r i a l c o u r t s h o u l d r e c o n s i d e r i t s 

r u l i n g g r a n t i n g West Wind's summary-judgment motion because, 

he s a i d , a genuine i s s u e of m a t e r i a l f a c t e x i s t e d r e g a r d i n g 

whether West Wind had g i v e n him p r o p e r n o t i c e of the 

f o r e c l o s u r e s and a genuine i s s u e of m a t e r i a l f a c t e x i s t e d 

r e g a r d i n g whether he owed West Wind any dues when i t 

f o r e c l o s e d on the f o u r condominium u n i t s . 

On J u l y 25, 2011, the t r i a l c o u r t e n t e r e d an o r d e r 

d e n y i ng Ross's motion a s k i n g the t r i a l c o u r t t o r e c o n s i d e r i t s 

r u l i n g s s t r i k i n g h i s a f f i d a v i t and g r a n t i n g West Wind's motion 

f o r a summary judgment. 

Ross's c l a i m s a g a i n s t S u l l i v a n were d i s p o s e d of by the 

e n t r y of a d e f a u l t judgment i n f a v o r of Ross. 

Ross t i m e l y a p pealed t o t h i s c o u r t from the summary 

judgments i n f a v o r of West Wind and London. Due t o l a c k of 
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j u r i s d i c t i o n , t h i s c o u r t t r a n s f e r r e d the ap p e a l t o the supreme 

c o u r t . The supreme c o u r t then t r a n s f e r r e d the appeal back t o 

t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

I n i t i a l l y , we note t h a t Ross d i d not name the S p r u i l l s as 

a p p e l l e e s i n h i s n o t i c e o f a p p e a l , d i d not o t h e r w i s e i n d i c a t e 

i n h i s n o t i c e o f appea l t h a t he was a p p e a l i n g the summary 

judgment i n f a v o r o f the S p r u i l l s , and d i d not d i r e c t the 

c i r c u i t c o u r t c l e r k t o ser v e the S p r u i l l s w i t h a copy o f h i s 

n o t i c e o f a p p e a l . T h e r e f o r e , the S p r u i l l s are not p a r t i e s t o 

t h i s a p p e a l , and the i s s u e whether the summary judgment i n 

t h e i r f a v o r was p r o p e r i s not b e f o r e us. See V e t e t o v. Swanson  

Se r v s . Corp., 886 So. 2d 756, 763-65 ( A l a . 2003). 

Ross argues t h a t the t r i a l c o u r t e r r e d i n s t r i k i n g h i s 

a f f i d a v i t i n o p p o s i t i o n t o West Wind's summary-judgment motion 

because, he says, the f a c t s r e c i t e d i n the " N a r r a t i v e of 

F a c t s " i n h i s response t o t h a t motion, which he says he 

a f f i r m e d i n h i s a f f i d a v i t i n o p p o s i t i o n t o t h a t motion, were 

e i t h e r f a c t s of which he had p e r s o n a l knowledge or were 

statements made by r e p r e s e n t a t i v e s of West Wind t h a t were 

merely o f f e r e d t o show Ross's b e l i e f r e g a r d i n g h i s r i g h t t o a 

c r e d i t a g a i n s t h i s dues. 
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The m a t e r i a l f a c t s Ross sought t o prove by h i s 

a f f i d a v i t ' s a d o p t i o n of the " N a r r a t i v e of F a c t s " i n h i s 

response t o West Wind's summary-judgment motion were (1) t h a t , 

on A p r i l 2, 2005, West Wind, th r o u g h i t s then p r e s i d e n t , 

C h a r l e s Ragland, agreed t o ac c e p t Ross's performance of 

maintenance and r e p a i r s on West Wind's premises i n l i e u of 

Ross's h a v i n g t o pay condominium d u e s ; (2) t h a t i n September 

2006 West Wind's then p r e s i d e n t , Ray Hanson, t o l d Ross t h a t 

West Wind no l o n g e r needed him t o p e r f o r m maintenance and 

r e p a i r s on West Wind's p r e m i s e s and t h a t he s h o u l d b e g i n 

p a y i n g h i s condominium d u e s ; (3) t h a t Ross began p a y i n g h i s 

condominium dues i n December 2006 and p a i d h i s condominium 

dues f o r December 2006, January 2007, F e b r u a r y 2007, and March 

2007; (4) t h a t West Wind a c c e p t e d a l l those payments of 

condominium dues; (5) t h a t Ross p a i d h i s condominium dues f o r 

A p r i l and May of 2007 but West Wind r e t u r n e d those payments t o 

him and r e q u e s t e d documentation of the amounts he was c l a i m i n g 

as a c r e d i t a g a i n s t h i s condominium dues; (6) t h a t Ross 

p r o v i d e d the r e q u e s t e d documentation t o West Wind; (7) t h a t he 

never h e a r d a n y t h i n g f u r t h e r from West Wind; (8) t h a t West 

Wind f o r e c l o s e d on the f o u r condominium u n i t s ; and (9) t h a t 
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Ross d i d not l e a r n of the f o r e c l o s u r e s u n t i l a t h i r d p a r t y 

t o l d him t h a t they had a l r e a d y o c c u r r e d . The two i d e n t i c a l 

a f f i d a v i t s Ross had f i l e d i n o p p o s i t i o n t o the p a r t i a l -

summary-judgment motions f i l e d by London and the S p r u i l l s 

a t t e s t e d t o a l l those m a t e r i a l f a c t s . In F o u n t a i n v. P h i l l i p s , 

404 So. 2d 614, 618 ( A l a . 1981), the supreme c o u r t s t a t e d : 

" I t i s the law i n Alabama, as w e l l as i n f e d e r a l 
c o u r t s , t h a t a t r i a l c o u r t may p r o p e r l y c o n s i d e r any 
m a t e r i a l t h a t would be a d m i s s i b l e a t t r i a l and a l l 
e v i d e n c e of r e c o r d as w e l l as m a t e r i a l s u b m i t t e d i n 
s u p p o r t of or i n o p p o s i t i o n t o the motion when 
r u l i n g on a motion f o r summary judgment. M o r r i s v.  
M o r r i s , 366 So. 2d 676 ( A l a . 1978). See a l s o , 10 C. 
W right & A. M i l l e r , F e d e r a l P r a c t i c e and Procedure 
§ 2721 (1973). We t h e r e f o r e h o l d t h a t a l l e v i d e n c e  
of r e c o r d , as w e l l as t h a t e v i d e n c e f o r m a l l y  
s u b m i t t e d i n support of or i n o p p o s i t i o n t o a motion  
f o r summary judgment, s h o u l d be c o n s i d e r e d i n r u l i n g  
on [a] motion [ f o r a summary judgment]." 

( F i n a l emphasis added.) 

Thus, the two i d e n t i c a l a f f i d a v i t s Ross had f i l e d i n 

o p p o s i t i o n t o the partial-summary-judgment motions f i l e d by 

London and the S p r u i l l s , which were i n the r e c o r d when the 

t r i a l c o u r t took West Wind's summary-judgment motion under 

s u b m i s s i o n , c o n s t i t u t e d e v i d e n c e t o be c o n s i d e r e d by the t r i a l 

c o u r t i n r u l i n g on West Wind's summary-judgment motion, see 

F o u n t a i n v. P h i l l i p s , and t o be c o n s i d e r e d by t h i s c o u r t i n 
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r e v i e w i n g the summary judgment e n t e r e d by the t r i a l c o u r t , see  

M a t h i s v. Jim S k i n n e r Ford, I n c . , 361 So. 2d 113, 116 ( A l a . 

1978) ("The p r o p r i e t y of g r a n t i n g motions f o r summary judgment 

must be t e s t e d by r e v i e w i n g what the t r i a l c o u r t had b e f o r e i t 

when i t g r a n t e d the m o t i o n . " ) . Consequently, because the two 

a f f i d a v i t s Ross had f i l e d i n o p p o s i t i o n t o the p a r t i a l - s u m m a r y 

judgment motions f i l e d by London and the S p r u i l l s a t t e s t e d t o 

a l l the m a t e r i a l f a c t s Ross sought t o prove by h i s a f f i d a v i t 

i n o p p o s i t i o n t o West Wind's summary-judgment motion, any 

e r r o r the t r i a l c o u r t may have committed by s t r i k i n g Ross's 

a f f i d a v i t i n o p p o s i t i o n t o West Wind's summary-judgment motion 

was harmless e r r o r and does not w a r r a n t a r e v e r s a l of the 

summary judgment i n f a v o r of West Wind. See Rule 45, A l a . R. 

App. P. ("No judgment may be r e v e r s e d ... i n any c i v i l ... 

case on the ground of ... the improper ... r e j e c t i o n of 

e v i d e n c e ... u n l e s s i n the o p i n i o n of the c o u r t t o which the 

a p p e a l i s taken a f t e r an e x a m i n a t i o n of the e n t i r e cause, 

i t s h o u l d appear t h a t the e r r o r complained of has p r o b a b l y 

i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s of the p a r t i e s . " ) . 

Ross a l s o argues t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g 

West Wind's summary-judgment motion because, he says, § 35-8A-
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316 ( a ) , A l a . Code 1975, r e q u i r e d West Wind t o g i v e him a c t u a l 

advance n o t i c e of the f o r e c l o s u r e of the f o u r condominium 

u n i t s and West Wind f a i l e d t o make a prima f a c i e showing t h a t 

i t had g i v e n him such n o t i c e . 

"We r e v i e w a summary judgment de novo. American  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d of r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e of m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e of 
m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
" e v i d ence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be p roved." 
In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
t o draw.' 

"Nationwide Prop. & Cas. I n s . Co.[ v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
2000)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 

2002). 

S e c t i o n 35-8A-316(a) p r o v i d e s : 

21 



2101167 

"(a) The a s s o c i a t i o n has a l i e n on a u n i t f o r 
any assessment l e v i e d a g a i n s t t h a t u n i t or f i n e s 
imposed a g a i n s t i t s u n i t owner from the time the 
assessment or f i n e becomes due. The a s s o c i a t i o n ' s 
l i e n may be f o r e c l o s e d i n l i k e manner as a mortgage 
on r e a l e s t a t e but the a s s o c i a t i o n s h a l l g i v e  
r e a s o n a b l e advance n o t i c e of i t s proposed a c t i o n t o 
the u n i t owner and a l l l i e n h o l d e r s of r e c o r d of the 
u n i t . U n l e s s the d e c l a r a t i o n o t h e r w i s e p r o v i d e s , 
f e e s , charges, l a t e charges, f i n e s , and i n t e r e s t 
charged p u r s u a n t t o s e c t i o n 35-8A-302(a)(10), (11) 
and (12) are e n f o r c e a b l e as assessments under t h i s 
s e c t i o n . I f an assessment i s pa y a b l e i n 
i n s t a l l m e n t s , the f u l l amount of the assessment i s 
a l i e n from the time the f i r s t i n s t a l l m e n t t h e r e o f 
becomes due." 

(Emphasis added.) 

West Wind s u p p o r t e d i t s summary-judgment motion w i t h , 

among o t h e r t h i n g s , Vargo's a f f i d a v i t . In h i s a f f i d a v i t , Vargo 

a u t h e n t i c a t e d a l e t t e r he had m a i l e d t o Jones on December 11, 

2007. That l e t t e r s t a t e d : 

" I r e p r e s e n t West Wind Condominium A s s o c i a t i o n , 
I n c . i n an e f f o r t t o c o l l e c t p a s t due assessments 
from Howard Ross. I t i s my u n d e r s t a n d i n g t h a t you 
r e p r e s e n t Mr. Ross i n c o n n e c t i o n w i t h t h i s s u b j e c t 
m a t t e r . 

" E n c l o s e d p l e a s e f i n d the l i e n c l a i m s f i l e d by 
my c l i e n t i n c o n n e c t i o n w i t h the f a i l u r e of your 
c l i e n t t o pay assessments. In the event the s u b j e c t  
amounts are not p a i d i n f u l l by December 22, 2007,  
we w i l l commence f o r e c l o s u r e p r o c e e d i n g s . " 

(Emphasis added.) Vargo's a f f i d a v i t and h i s December 11, 2007, 

l e t t e r t o Jones made a prima f a c i e showing t h a t West Wind had 
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g i v e n Ross r e a s o n a b l e advance n o t i c e t h a t i t p r o p o s e d t o 

f o r e c l o s e on the f o u r condominium u n i t s i f he d i d not pay the 

amounts i t was c l a i m i n g i n i t s l i e n s by December 22, 2007, and 

thus made a prima f a c i e showing t h a t West Wind had g i v e n Ross 

the " r e a s o n a b l e advance n o t i c e of i t s proposed a c t i o n " 

r e q u i r e d by § 35-8A-316(a). By making t h a t prima f a c i e 

showing, West Wind s h i f t e d the burden t o Ross t o produce 

s u b s t a n t i a l e v i d e n c e e s t a b l i s h i n g a genuine i s s u e of m a t e r i a l 

f a c t r e g a r d i n g whether West Wind had g i v e n Ross the r e a s o n a b l e 

advance n o t i c e of i t s proposed a c t i o n r e q u i r e d by § 35-8A-

31 6 ( a ) . See Lucas v. A l f a Mut. I n s . Co., 622 So. 2d 907, 908¬

09 ( A l a . 1993). 

Ross does not argue i n h i s p r i n c i p a l b r i e f t o t h i s c o u r t 

t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g West Wind's summary-

judgment motion because Ross met h i s burden of p r o d u c i n g 

s u b s t a n t i a l e v i d e n c e e s t a b l i s h i n g the e x i s t e n c e of a genuine 

i s s u e of m a t e r i a l f a c t r e g a r d i n g whether West Wind had g i v e n 

him r e a s o n a b l e advance n o t i c e of i t s p r o p o s e d a c t i o n as 

r e q u i r e d by § 35-8A-316(a). A l t h o u g h h i s r e p l y b r i e f c o n t a i n s 

language t h a t c o u l d p o s s i b l y be c o n s t r u e d as making t h a t 

argument, t h i s c o u r t does not c o n s i d e r i s s u e s r a i s e d f o r the 
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f i r s t time i n a r e p l y b r i e f . See B y r d v. Lamar, 846 So. 2d 

334, 341 ( A l a . 2002) ("[An a p p e l l a t e c o u r t ] does not address 

i s s u e s r a i s e d f o r the f i r s t time i n a r e p l y b r i e f . " ) . Thus, by 

f a i l i n g t o make t h a t argument i n i t s p r i n c i p a l b r i e f , Ross 

waived the i s s u e whether the t r i a l c o u r t e r r e d because Ross 

met h i s burden of p r o d u c i n g s u b s t a n t i a l e v i d e n c e e s t a b l i s h i n g 

the e x i s t e n c e of a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g 

whether West Wind had g i v e n him r e a s o n a b l e advance n o t i c e of 

i t s proposed a c t i o n as r e q u i r e d by § 35-8A-316(a). See B o s h e l l  

v. K e i t h , 418 So. 2d 89, 92 ( A l a . 1982) ("When an a p p e l l a n t 

f a i l s t o argue an i s s u e i n i t s b r i e f , t h a t i s s u e i s w a i v e d . " ) ; 

B y r d v. Lamar; and Mc G l a t h e r y v. Alabama A g r i c . & Mech. U n i v . , 

[Ms. 2101017, Aug. 3, 2012] So. 3d , ( A l a . C i v . 

App. 2012) ( " [ A ] p p e l l a t e c o u r t s do not c o n s i d e r arguments 

r a i s e d f o r the f i r s t time on r e h e a r i n g . " ) . 

Ross a l s o argues t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g 

West Wind's summary-judgment motion because, he says, West 

Wind f a i l e d t o make a prima f a c i e showing t h a t he owed West 

Wind a debt. However, West Wind s u p p o r t e d i t s summary-judgment 

motion w i t h the l i e n c l a i m s West Wind had r e c o r d e d i n the 

pr o b a t e c o u r t w i t h r e s p e c t t o each of the f o u r condominium 
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u n i t s . Each l i e n c l a i m s t a t e d the amount West Wind c l a i m e d 

t h a t Ross owed w i t h r e s p e c t t o the condominium u n i t t h a t was 

the s u b j e c t of the l i e n c l a i m , and each l i e n c l a i m was 

v e r i f i e d by London, who s i g n e d the f o l l o w i n g v e r i f i c a t i o n : 

" I , Joseph London, I I I , d e c l a r e t h a t : 

" I am the P r e s i d e n t of West Wind Condominium 
A s s o c i a t i o n , I n c . , an Alabama c o r p o r a t i o n , named as 
the A s s o c i a t i o n i n the f o r e g o i n g c l a i m of l i e n ; I am 
a u t h o r i z e d t o make t h i s v e r i f i c a t i o n f o r the 
A s s o c i a t i o n . 

" I have r e a d i t and know i t s c o n t e n t s ; i t i s 
t r u e t o my own knowledge and c o n t a i n s , among o t h e r 
t h i n g s , a c o r r e c t statement of my demand a f t e r 
d e d u c t i n g a l l j u s t c r e d i t s and o f f s e t s . " 

Ross argues t h a t the l i e n c l a i m s were not a d m i s s i b l e 

e v i d e n c e . However, he d i d not move t o s t r i k e them. Because he 

d i d not move t o s t r i k e the l i e n c l a i m s , he waived any 

o b j e c t i o n on appe a l r e g a r d i n g the t r i a l c o u r t ' s c o n s i d e r a t i o n 

of the l i e n c l a i m s . See Ex p a r t e S e c r e t a r y of V e t e r a n s  

A f f a i r s , 92 So. 3d 771, 777 ( A l a . 2012) ("Because Frank f a i l e d 

t o move the t r i a l c o u r t t o s t r i k e the H i a t t a f f i d a v i t and the 

unsworn, u n c e r t i f i e d , and u n a u t h e n t i c a t e d documents t h a t 

accompanied t h a t a f f i d a v i t , he waived any o b j e c t i o n on appe a l 

r e g a r d i n g the t r i a l c o u r t ' s c o n s i d e r a t i o n of the a f f i d a v i t and 

s u p p o r t i n g documents."). Thus, West Wind made a prima f a c i e 
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showing t h a t Ross owed i t a debt and s h i f t e d the burden t o 

Ross t o produce s u b s t a n t i a l e v i d e n c e e s t a b l i s h i n g the 

e x i s t e n c e of a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g 

whether he owed West Wind a debt. See P o t t e r v. F i r s t R e a l  

E s t a t e Co., su p r a . 

Ross does not argue i n h i s p r i n c i p a l b r i e f t o t h i s c o u r t 

t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g West Wind's summary-

judgment motion because he met h i s burden of p r o d u c i n g 

s u b s t a n t i a l e v i d e n c e e s t a b l i s h i n g the e x i s t e n c e of a genuine 

i s s u e of m a t e r i a l f a c t r e g a r d i n g whether he owed West Wind a 

debt. T h e r e f o r e , he has w a i v e d t h a t i s s u e . See B o s h e l l v.  

K e i t h ; B y r d v. Lamar; and M c G l a t h e r y v. Alabama A g r i c . & Mech.  

Univ. A c c o r d i n g l y , we a f f i r m the summary judgment i n f a v o r of 

West Wind. 

Ross a l s o argues t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g 

London's partial-summary-judgment motion w i t h r e s p e c t t o 

Ross's c l a i m s e e k i n g an o r d e r s e t t i n g a s i d e the f o r e c l o s u r e 

s a l e s because, he says, London's partial-summary-judgment 

motion d i d not c h a l l e n g e t h a t c l a i m . Ross's c o n t e n t i o n t h a t 

London's partial-summary-judgment motion d i d not c h a l l e n g e 

Ross's c l a i m s e e k i n g an o r d e r s e t t i n g a s i d e the f o r e c l o s u r e 
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s a l e s i s c o r r e c t . Because London's partial-summary-judgment 

motion d i d not c h a l l e n g e Ross's c l a i m s e e k i n g an o r d e r s e t t i n g 

a s i d e the f o r e c l o s u r e s a l e s , i t d i d not meet London's i n i t i a l 

burden of making a prima f a c i e showing t h a t he was e n t i t l e d t o 

a summary judgment w i t h r e s p e c t t o t h a t c l a i m . See Employees  

of the Montgomery Cnty. S h e r i f f ' s Dep't v. M a r s h a l l , 893 So. 

2d 326, 330 ( A l a . 2004) ("Since the s h e r i f f ' s motion d i d not 

c h a l l e n g e the p l a i n t i f f s ' c l a i m s a g a i n s t the s h e r i f f i n h i s 

i n d i v i d u a l c a p a c i t y , the motion d i d not meet the i n i t i a l 

burden of the s h e r i f f i n h i s i n d i v i d u a l c a p a c i t y , t h a t i s , 

'"the burden of p r o d u c t i o n , i . e . , the burden of making a prima 

f a c i e showing t h a t he i s e n t i t l e d t o summary judgment."' Ex  

p a r t e G e n e r a l Motors Corp., 769 So. 2d 903, 909 ( A l a . 1999) 

( q u o t i n g B e r ner v. C a l d w e l l , 543 So. 2d 686, 691 ( A l a . 1989) 

(Houston, J . , c o n c u r r i n g s p e c i a l l y ) ) . " ) . However, i n o r d e r t o 

p r e v a i l on h i s c l a i m s e e k i n g an o r d e r s e t t i n g a s i d e the 

f o r e c l o s u r e s a l e s , Ross would have t o p r e v a i l on t h a t c l a i m 

a g a i n s t West Wind, the p a r t y who a c t u a l l y f o r e c l o s e d on the 

condominium u n i t s , and Ross has f a i l e d t o p r e s e n t arguments on 

a p p e a l j u s t i f y i n g a r e v e r s a l of the summary judgment i n f a v o r 

of West Wind w i t h r e s p e c t t o t h a t c l a i m . Consequently, we 
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conclude t h a t the t r i a l c o u r t ' s e r r o r i n g r a n t i n g London's 

partial-summary-judgment motion w i t h r e s p e c t t o Ross's c l a i m 

s e e k i n g an o r d e r s e t t i n g a s i d e the f o r e c l o s u r e s a l e s d i d not 

i n j u r i o u s l y a f f e c t Ross's s u b s t a n t i a l r i g h t s and, t h e r e f o r e , 

c o n s t i t u t e d harmless e r r o r t h a t does not wa r r a n t r e v e r s a l of 

the summary judgment i n f a v o r of London. See Rule 45, A l a . R. 

App. P. T h e r e f o r e , we a f f i r m the summary judgment i n f a v o r of 

London. 

F i n a l l y , Ross argues t h a t the t r i a l c o u r t e r r e d i n 

g r a n t i n g London's motion t o s t r i k e the second amended 

c o m p l a i n t . However, Ross r e p r e s e n t e d t o the t r i a l c o u r t t h a t 

he had a s s e r t e d two of the t h r e e c l a i m s added by the second 

amended c o m p l a i n t , i . e . , the c l a i m of i n t e n t i o n a l i n t e r f e r e n c e 

w i t h b u s i n e s s or c o n t r a c t u a l r e l a t i o n s and the c l a i m of 

u n l a w f u l d e t e n t i o n of p r o p e r t y , a g a i n s t the S p r u i l l s o n l y . As 

noted above, Ross has not a p p e a l e d the summary judgment i n 

f a v o r of the S p r u i l l s . T h e r e f o r e , the summary judgment i n 

f a v o r of the S p r u i l l s has become a f i n a l judgment t h a t b a r s 

Ross from p r o s e c u t i n g the c l a i m s a g a i n s t them t h a t he sought 

t o add i n the second amended c o m p l a i n t . See Stevenson v.  

P r e c i s i o n Standard, I n c . , 762 So. 2d 820, 827 ( A l a . 1999) 
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("[B]ecause Stevenson[, the p l a i n t i f f , ] d i d not a p p e a l from 

the judgment i n f a v o r of W i n d s o r [ , one of the d e f e n d a n t s ] , 

t h a t judgment has become f i n a l ; t h e r e f o r e , the d o c t r i n e of res 

j u d i c a t a b a r s a new t r i a l on the i s s u e of Windsor's 

l i a b i l i t y . " ) . C o nsequently, any e r r o r committed by the t r i a l 

c o u r t i n g r a n t i n g the motion t o s t r i k e those two c l a i m s 

a g a i n s t the S p r u i l l s d i d not a f f e c t Ross's s u b s t a n t i a l r i g h t s 

and, c o n s e q u e n t l y , c o n s t i t u t e s harmless e r r o r . See Rule 45. 

The r e m a i n i n g c l a i m Ross sought t o add i n the second 

amended c o m p l a i n t was a b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t West 

Wind. That c l a i m was based on the a l l e g a t i o n t h a t West Wind's 

agreement t o g i v e Ross a c r e d i t a g a i n s t the dues on the f o u r 

condominium u n i t s f o r p e r f o r m i n g or p a y i n g f o r maintenance and 

r e p a i r work a t the condominium and f o r a l l o w i n g a maintenance 

man employed by West Wind t o l i v e t e m p o r a r i l y i n one of the 

f o u r condominium u n i t s w i t h o u t p a y i n g r e n t c o n s t i t u t e d a 

c o n t r a c t and t h a t West Wind had breached t h a t c o n t r a c t by 

f a i l i n g t o g i v e Ross such a c r e d i t . Thus, t h a t c l a i m was based 

on a l l e g e d f a c t s t h a t were known t o Ross when he f i l e d h i s 

o r i g i n a l c o m p l a i n t . Indeed, Ross's c l a i m s e e k i n g an o r d e r 

s e t t i n g a s i d e the f o r e c l o s u r e s a l e s , which he i n c l u d e d i n h i s 
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o r i g i n a l c o m p l a i n t f i l e d on A p r i l 18, 2008, was based, i n 

p a r t , on those same a l l e g e d f a c t s . Yet, Ross d e l a y e d f i l i n g 

h i s second amended c o m p l a i n t f o r almost a year a f t e r he f i l e d 

h i s o r i g i n a l c o m p l a i n t . Moreover, the f i r s t t r i a l s e t t i n g was 

s c h e d u l e d f o r March 2009, and Ross f i l e d h i s second amended 

c o m p l a i n t l e s s than 42 days b e f o r e t h a t f i r s t t r i a l s e t t i n g . 

In R e c t o r v. B e t t e r Houses, I n c . , 820 So. 2d 75, 77-78 

( A l a . 2001), the supreme c o u r t s t a t e d : 

"Rule 1 5 ( a ) , A l a . R. C i v . P., governs amendments t o 
p l e a d i n g s . I t p r o v i d e s , i n p e r t i n e n t p a r t : 

"'Unless a c o u r t has o r d e r e d o t h e r w i s e , a 
p a r t y may amend a p l e a d i n g w i t h o u t l e a v e of 
c o u r t , but s u b j e c t t o d i s a l l o w a n c e on the 
c o u r t ' s own motion or a motion t o s t r i k e of 
an adverse p a r t y , a t any time more than 
f o r t y - t w o (42) days b e f o r e the f i r s t 
s e t t i n g of the case f o r t r i a l , and such 
amendment s h a l l be f r e e l y a l l o w e d when 
j u s t i c e so r e q u i r e s . T h e r e a f t e r , a p a r t y  
may amend a p l e a d i n g o n l y by l e a v e of  
c o u r t , and l e a v e s h a l l be g i v e n o n l y upon  
a showing of good cause.' 

"(Emphasis added.) In Boros v. B a x l e y , 621 So. 2d 
240 ( A l a . 1993), we e x p l a i n e d : 

"'Although Rule 15(a) i t s e l f c a l l s f o r 
l i b e r a l amendment, t h i s Court has h e l d 
c o n s i s t e n t l y t h a t "the g r a n t or d e n i a l of 
l e a v e t o amend i s a m a tter t h a t i s w i t h i n 
the d i s c r e t i o n of the t r i a l c o u r t and i s 
s u b j e c t t o r e v e r s a l on a p p e a l o n l y f o r an 
abuse of d i s c r e t i o n . " ' 
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"621 So. 2d a t 245 ( c i t a t i o n s o m i t t e d ) . Thus, 'Rule 
15, [ A l a . R. C i v . P . ] , i s not c a r t e b l a n c h e 
a u t h o r i t y t o amend a c o m p l a i n t a t any t i m e . ' 
S t a l l i n g s v. A n g e l i c a U n i f o r m Co., 388 So. 2d 942, 
947 ( A l a . 1980) ( q u o t i n g Stead v. Blue C r o s s - B l u e  
S h i e l d of Alabama, 294 A l a . 3, 6, 310 So. 2d 469, 
471 (1975)). '[U]ndue d e l a y i n f i l i n g an amendment, 
when i t c o u l d have been f i l e d e a r l i e r based on the 
i n f o r m a t i o n a v a i l a b l e or d i s c o v e r a b l e , i s i n i t s e l f 
ground f o r denying an amendment.' P u c k e t t , T a u l &  
Underwood, I n c . v. S c h r e i b e r Corp., 551 So. 2d 979, 
984 ( A l a . 1989). ' [ I ] f the c o u r t determines ... t h a t 
a p a r t y has had s u f f i c i e n t o p p o r t u n i t y t o s t a t e a 
c l a i m ... but has f a i l e d t o do so, l e a v e t o amend 
may p r o p e r l y be d e n i e d . ' Walker v. Traughber, 351 
So. 2d 917, 922 ( A l a . C i v . App. 1977)." 

In the p r e s e n t case, because Ross had knowledge of a l l 

the a l l e g e d f a c t s upon which he based h i s b r e a c h - o f - c o n t r a c t 

c l a i m when he f i l e d h i s o r i g i n a l c o m p l a i n t y e t d e l a y e d f i l i n g 

h i s second amended c o m p l a i n t f o r almost a year a f t e r he f i l e d 

h i s o r i g i n a l c o m p l a i n t and because he f i l e d h i s second amended 

c o m p l a i n t l e s s than 42 days b e f o r e the f i r s t t r i a l s e t t i n g , we 

conclude t h a t the t r i a l c o u r t d i d not exceed i t s d i s c r e t i o n i n 

s t r i k i n g the second amended c o m p l a i n t as t o Ross's b r e a c h - o f -

c o n t r a c t c l a i m . See R e c t o r v. B e t t e r Houses. 

A c c o r d i n g l y , we a f f i r m the judgments of the t r i a l c o u r t . 

APPLICATION FOR REHEARING GRANTED; OPINION OF MAY 4, 

2012, WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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