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PER CURIAM. 

A.E. ("the m a t e r n a l aunt") and J.E. ("the m a t e r n a l 

u n c l e " ) ( h e r e i n a f t e r t o g e t h e r r e f e r r e d t o as "the m a t e r n a l 

aunt and un c l e " ) a p p e a l a d e t e r m i n a t i o n t h a t t h e i r n i e c e , 

T.L.S. ("the c h i l d " ) , i s not dependent and the award of 

cu s t o d y of the c h i l d t o the c h i l d ' s f a t h e r , M.C. ("the 

f a t h e r " ) . 

The c h i l d ' s mother, J.L.S. ("the m o t h e r " ) , and the f a t h e r 

never m a r r i e d . A F e b r u a r y 5, 2005, judgment of the M a r s h a l l 

J u v e n i l e C o u r t , i n case number CS-04-200172, a d j u d i c a t e d the 

f a t h e r ' s p a t e r n i t y and o r d e r e d him t o pay c h i l d s u p p o r t . 

On June 7, 2006, the mother d i e d ; the c h i l d was two y e a r s 

o l d a t t h a t t i m e . A c c o r d i n g t o a l l e g a t i o n s i n the r e c o r d , 

s h o r t l y a f t e r the mother's d e a t h , S.K.P. ("the m a t e r n a l 

grandmother") and R.S. ("the m a t e r n a l g r a n d f a t h e r " ) f i l e d a 

p e t i t i o n i n the Etowah J u v e n i l e Court s e e k i n g t o have the 

c h i l d d e c l a r e d dependent. On August 4, 2006, the Etowah 

J u v e n i l e Court e n t e r e d an o r d e r ( h e r e i n a f t e r the "August 4, 

2006, dependency order") f i n d i n g the c h i l d t o be dependent and 

awarding pendente l i t e c u s t o d y of the c h i l d t o the m a t e r n a l 
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grandmother. 1 A h a n d w r i t t e n n o t a t i o n on the August 4, 2006, 

dependency o r d e r s t a t e s t h a t the dependency p e t i t i o n and o r d e r 

were t o be s e r v e d on the f a t h e r . 

W i t h i n a few months of r e c e i v i n g c u s t o d y of the c h i l d 

p u r s u a n t t o the August 4, 2006, dependency o r d e r , the m a t e r n a l 

grandmother t r a n s f e r r e d p h y s i c a l c u s t o d y of the c h i l d t o the 

m a t e r n a l aunt and u n c l e . The m a t e r n a l aunt and u n c l e d i d not 

seek or o b t a i n a c o u r t o r d e r awarding them c u s t o d y of the 

c h i l d . However, the c h i l d remained i n the home of the 

m a t e r n a l aunt and u n c l e u n t i l the e n t r y of the J u l y 2011 

judgment i n the u n d e r l y i n g a c t i o n s . 

On October 14, 2010, the f a t h e r f i l e d a p e t i t i o n i n the 

" U n i f i e d F a m i l y C o u r t " of M a r s h a l l C ounty; the a c t i o n 

i n i t i a t e d by t h a t p e t i t i o n was d e s i g n a t e d as case number DR-

10-882. In h i s p e t i t i o n , the f a t h e r sought an award of l e g a l 

and p h y s i c a l c u s t o d y of the c h i l d . The f a t h e r named the 

mother, whom he i d e n t i f i e d i n t h a t p e t i t i o n as h a v i n g been 

deceased f o r more than f o u r y e a r s , as the s o l e d e f e n d a n t ; the 

1There i s no i n d i c a t i o n i n the r e c o r d t h a t the m a t e r n a l 
g r a n d f a t h e r was awarded pendente l i t e c u s t o d y of the c h i l d or 
t h a t he has been i n v o l v e d as a p a r t y t o any o t h e r a c t i o n s 
p e r t a i n i n g t o the c h i l d . 
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f a t h e r named the m a t e r n a l grandmother as a " p o t e n t i a l 

i n t e r v e n o r " i n case number DR-10-882 ( h e r e i n a f t e r sometimes 

r e f e r r e d t o as "the f a t h e r ' s c u s t o d y a c t i o n " ) . 2 The t r i a l 

c o u r t i n t h a t a c t i o n e n t e r e d an o r d e r s p e c i f y i n g t h a t the 

f a t h e r ' s p e t i t i o n be s e r v e d on the m a t e r n a l grandmother. 

On November 18, 2010, the m a t e r n a l aunt and u n c l e f i l e d 

i n the M a r s h a l l J u v e n i l e Court a p e t i t i o n s e e k i n g t o have the 

c h i l d d e c l a r e d dependent and s e e k i n g an award of c u s t o d y of 

the c h i l d . The a c t i o n i n i t i a t e d by the m a t e r n a l aunt and 

u n c l e ' s dependency p e t i t i o n was d e s i g n a t e d as case number JU-

10-300302.01 and i s h e r e i n a f t e r sometimes r e f e r r e d t o i n t h i s 

o p i n i o n as "the dependency a c t i o n " or "the m a t e r n a l aunt and 

u n c l e ' s dependency a c t i o n . " In t h e i r dependency p e t i t i o n , the 

m a t e r n a l aunt and u n c l e a l l e g e d t h a t the m a t e r n a l grandmother 

had r e l i n q u i s h e d p h y s i c a l c u s t o d y t o them i n 2006, s h o r t l y 

a f t e r the mother's death, and t h a t the c h i l d had r e s i d e d 

c o n t i n u o u s l y i n t h e i r home s i n c e t h a t t i m e ; t h e y a l s o a l l e g e d 

2 I n h i s c u s t o d y p e t i t i o n , the f a t h e r a l l e g e d t h a t he had 
been a d j u d i c a t e d the f a t h e r of the c h i l d i n 2005 and had p a i d 
s u p p o r t f o r the c h i l d p u r s u a n t t o the 2005 judgment. The 
f a t h e r f u r t h e r a l l e g e d t h a t the mother had d i e d i n 2006 and 
t h a t the c h i l d had been r e s i d i n g s i n c e 2006 i n the p h y s i c a l 
c u s t o d y of the m a t e r n a l grandmother or the m a t e r n a l aunt and 
u n c l e . 

4 



2101154 and 2101173 

t h a t the f a t h e r had v o l u n t a r i l y r e l i n q u i s h e d c u s t o d y of the 

c h i l d t o them. The m a t e r n a l aunt and u n c l e l a t e r amended 

t h e i r dependency p e t i t i o n t o a l l e g e t h a t the c h i l d was 

dependent because, t h e y argued, the f a t h e r had abandoned the 

c h i l d . In t h e i r amended dependency p e t i t i o n , the m a t e r n a l 

aunt and u n c l e sought the t e r m i n a t i o n of the f a t h e r ' s p a r e n t a l 

r i g h t s . A t the t r i a l of t h i s m a t t e r , the m a t e r n a l aunt and 

u n c l e withdrew t h e i r c l a i m s e e k i n g the t e r m i n a t i o n of the 

f a t h e r ' s p a r e n t a l r i g h t s , but t h e y c o n t i n u e d t o a s s e r t , i n 

c o n f o r m i t y w i t h t h e i r amended dependency p e t i t i o n , t h a t the 

f a t h e r ' s a c t i o n s c o n s t i t u t e d an abandonment of the c h i l d . 

We note t h a t t h i s c o u r t ' s c l e r k v e r i f i e d t h a t i n M a r s h a l l 

County a d o m e s t i c - r e l a t i o n s a c t i o n such as the f a t h e r ' s 

c u s t o d y a c t i o n i s w i t h i n the j u r i s d i c t i o n of t h a t c o u n t y ' s 

c i r c u i t c o u r t . 3 The m a t e r n a l aunt and u n c l e ' s dependency 

3Under the c u r r e n t Alabama J u v e n i l e J u s t i c e A c t ("the 
A J J A " ) , § 12-15-101 e t seq., A l a . Code 1975, i f a c h i l d whose 
p a t e r n i t y has been e s t a b l i s h e d by a judgment of the j u v e n i l e 
c o u r t has not been determined t o be dependent, the j u v e n i l e 
c o u r t does not r e t a i n c o n t i n u i n g j u r i s d i c t i o n over the c h i l d , 
and any c u s t o d y - m o d i f i c a t i o n a c t i o n i n v o l v i n g the c h i l d must 
be brought i n the c i r c u i t c o u r t . D.C.S. v. L.B., [Ms. 
2091185, Nov. 18, 2011] So. 3d , ( A l a . C i v . App. 
2011). T h e r e f o r e , we conclude t h a t , under the c u r r e n t v e r s i o n 
of the AJJA, the f a t h e r , who was a p p a r e n t l y not s e r v e d i n the 
dependency p r o c e e d i n g i n i t i a t e d by the m a t e r n a l grandmother, 
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p e t i t i o n i n v o k e d the j u r i s d i c t i o n of the j u v e n i l e c o u r t . 

P u r s u a n t t o § 12-17-24.1, A l a . Code 1975, M a r s h a l l County has 

c r e a t e d a f a m i l y - c o u r t d i v i s i o n t h a t i t has t i t l e d the 

" U n i f i e d F a m i l y C o u r t , " which handles f a m i l y - r e l a t e d a c t i o n s 

a r i s i n g under the j u r i s d i c t i o n of b o t h the j u v e n i l e c o u r t and 

the c i r c u i t c o u r t . The r e c o r d i n d i c a t e s t h a t case number JU-

10-300302.01 and case number DR-10-882 were each a s s i g n e d t o 

and c o n s i d e r e d by the same t r i a l j u d g e , a p p a r e n t l y s i t t i n g i n 

h i s c a p a c i t y as a judge f o r the u n i f i e d system i n t h a t county. 

A c c o r d i n g l y , t h i s c o u r t w i l l r e f e r t o the a c t i o n s of the c o u r t 

below, whether i n case number JU-10-300302.01 or i n case 

number DR-10-882, as h a v i n g been taken by "the t r i a l c o u r t . " 

A f t e r the m a t e r n a l aunt and u n c l e f i l e d t h e i r dependency 

p e t i t i o n , the m a t e r n a l grandmother f i l e d a motion t o d i s m i s s 

i n case number DR-10-882, the f a t h e r ' s c u s t o d y a c t i o n . The 

t r i a l c o u r t d i d not e x p r e s s l y r u l e on the m a t e r n a l 

grandmother's motion t o d i s m i s s , but on December 8, 2010, i t 

e n t e r e d an o r d e r s e t t i n g the m a t t e r , t o g e t h e r w i t h the 

m a t e r n a l aunt and u n c l e ' s dependency a c t i o n (case number JU-

p r o p e r l y i n i t i a t e d h i s a c t i o n s e e k i n g an award of c u s t o d y of 
the c h i l d by i n v o k i n g the c i r c u i t - c o u r t j u r i s d i c t i o n of the 
M a r s h a l l U n i f i e d F a m i l y C o u r t . 
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10-300302.01), f o r a h e a r i n g . The t r i a l c o u r t e n t e r e d an 

o r d e r l a t e r i n December 2010, awarding the f a t h e r c e r t a i n 

v i s i t a t i o n w i t h the c h i l d . 

On J a n u a r y 7, 2011, the m a t e r n a l aunt and u n c l e f i l e d a 

motion i n the f a t h e r ' s c u s t o d y a c t i o n s e e k i n g t o " c o n s o l i d a t e " 

t h a t a c t i o n w i t h t h e i r dependency a c t i o n . The f a t h e r f i l e d i n 

h i s c u s t o d y a c t i o n a n o t i c e of h i s "consent" t o the 

c o n s o l i d a t i o n of the two a c t i o n s . The t r i a l c o u r t d i d not 

e n t e r an o r d e r s p e c i f i c a l l y g r a n t i n g the c o n s o l i d a t i o n , and, 

because the two a c t i o n s i n v o k e d the j u r i s d i c t i o n of d i f f e r e n t 

c o u r t s , i t does not appear t h a t c o n s o l i d a t i o n would have been 

a p p r o p r i a t e i n t h i s case. The t r i a l c o u r t d i d conduct a j o i n t 

ore tenus h e a r i n g f o r the two a c t i o n s . We note t h a t a t the 

ore tenus h e a r i n g the m a t e r n a l grandmother i n f o r m e d the t r i a l 

c o u r t t h a t she d i d not want t o be a p a r t y t o the f a t h e r ' s 

c u s t o d y a c t i o n because she was not s e e k i n g an award of c u s t o d y 

of the c h i l d . 

On J u l y 22, 2011, the t r i a l c o u r t e n t e r e d a judgment 

denying the m a t e r n a l aunt and u n c l e ' s dependency p e t i t i o n and 

o r d e r i n g t h a t case number JU-10-300302.01 be c l o s e d . A l s o on 

J u l y 22, 2010, the t r i a l c o u r t e n t e r e d i n case number DR-10-
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882 a judgment awarding c u s t o d y of the c h i l d t o the f a t h e r . 

On August 5, 2011, the m a t e r n a l aunt and u n c l e f i l e d a 

postjudgment m o t i o n ; the s t y l e of t h a t motion i n d i c a t e d t h a t 

i t was f i l e d w i t h r e g a r d t o b o t h case number DR-10-882 and 

case number JU-10-300302.01. The t r i a l c o u r t d i d not r u l e on 

the postjudgment motion, and on September 1, 2011, the 

m a t e r n a l aunt and u n c l e f i l e d a s e p a r a t e n o t i c e of a p p e a l t o 

t h i s c o u r t i n each case. 

Much of the t e s t i m o n y from the t r a n s c r i p t of the h e a r i n g 

concerns the d e t a i l s of the f a t h e r ' s r e l a t i o n s h i p w i t h the 

mother and v a r i o u s d e t a i l s about the f a t h e r ' s i n t e r a c t i o n s 

w i t h the mother, the m a t e r n a l grandmother, the m a t e r n a l aunt 

and u n c l e , or the c h i l d . T h i s o p i n i o n summarizes the r e l e v a n t 

p o r t i o n s of t h a t e v i d e n c e as f o l l o w s . 

The c h i l d was born i n A p r i l 2004. The w i t n e s s e s 

e x p l a i n e d t h a t the mother and the c h i l d had l i v e d w i t h the 

m a t e r n a l grandmother and the m a t e r n a l g r a n d f a t h e r from the 

time the c h i l d was born u n t i l the mother's death i n June 2006. 

The f a t h e r a d m i t t e d t h a t he had been i n v i t e d t o but had not 

been p r e s e n t a t , the b i r t h of the c h i l d . I t i s u n d i s p u t e d 

t h a t , b e f o r e the mother's June 2006 death, the f a t h e r had had 
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b r i e f c o n t a c t w i t h the c h i l d o n l y a few times a t the 

i n s t i g a t i o n of the mother; one of those of o c c a s i o n s was a t 

the g e n e t i c t e s t i n g t h a t r e s u l t e d i n the F e b r u a r y 5, 2005, 

p a t e r n i t y judgment. 

The f a t h e r a t t e n d e d the mother's f u n e r a l and memorial 

s e r v i c e i n June 2006, and he saw the c h i l d d u r i n g those 

e v e n t s . The f a t h e r a l s o t e s t i f i e d t h a t , i n the weeks 

f o l l o w i n g the mother's d e a t h , he v i s i t e d the c h i l d 

a p p r o x i m a t e l y f i v e more times a t what he c h a r a c t e r i z e d as the 

m a t e r n a l g r a n d f a t h e r ' s home. 4 

The m a t e r n a l grandmother t e s t i f i e d t h a t the c h i l d 

remained i n her p h y s i c a l c u s t o d y f o l l o w i n g the mother's death 

and t h a t the f a t h e r d i d not r e q u e s t , or attempt t o t a k e , 

c u s t o d y of the c h i l d . The m a t e r n a l grandmother and the c h i l d 

moved t o another c o u n t y , and the m a t e r n a l grandmother o b t a i n e d 

pendente l i t e c u s t o d y of the c h i l d p u r s u a n t t o the August 4, 

2006, dependency o r d e r . However, i t i s u n d i s p u t e d t h a t , 

w i t h i n a few months of the e n t r y of t h a t o r d e r , the m a t e r n a l 

4 E i t h e r s h o r t l y b e f o r e or a t a p p r o x i m a t e l y the same time 
as the mother's d e a t h , the m a t e r n a l grandmother and the 
m a t e r n a l g r a n d f a t h e r d i v o r c e d . 
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grandmother gave p h y s i c a l c u s t o d y of the c h i l d t o the m a t e r n a l 

aunt and u n c l e . 

The f a t h e r a d m i t t e d t h a t , a s i d e from the v i s i t s w i t h the 

c h i l d he had had i n the month or so f o l l o w i n g the mother's 

death, he d i d not v i s i t the c h i l d f o r the remainder of 2006. 

The f a t h e r a l s o a d m i t t e d t h a t he d i d not see the c h i l d a t a l l 

i n 2007 and 2008 and t h a t he had not r e q u e s t e d v i s i t a t i o n w i t h 

the c h i l d d u r i n g those y e a r s . The f a t h e r t e s t i f i e d t h a t he 

d i d not v i s i t the c h i l d i n 2008 because the m a t e r n a l 

grandmother had i n i t i a t e d a c r i m i n a l a c t i o n a g a i n s t him, 

a l l e g i n g he had v a n d a l i z e d her v e h i c l e ; the f a t h e r t e s t i f i e d 

t h a t he a p pealed h i s d i s t r i c t - c o u r t c o n v i c t i o n on t h a t charge 

t o the c i r c u i t c o u r t and was a c q u i t t e d . 

The f a t h e r t e s t i f i e d t h a t , a t the m a t e r n a l aunt's 

i n v i t a t i o n , he a t t e n d e d the p a r t y f o r the c h i l d ' s f i f t h 

b i r t h d a y i n A p r i l 2009. S h o r t l y t h e r e a f t e r , the f a t h e r met 

the m a t e r n a l u n c l e f o r l u n c h t o d i s c u s s the c h i l d . The 

m a t e r n a l u n c l e t e s t i f i e d t h a t he had encouraged the f a t h e r t o 

v i s i t the c h i l d and t h a t he had i n v i t e d the f a t h e r t o one of 

the c h i l d ' s a t h l e t i c e v e n t s . The f a t h e r t e s t i f i e d t h a t he 

c o u l d not r e c a l l any of the d e t a i l s of t h a t c o n v e r s a t i o n , but 
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he c h a r a c t e r i z e d i t as " c o r d i a l . " I t i s u n d i s p u t e d , however, 

t h a t the f a t h e r d i d not a t t e n d the A p r i l 2009 a t h l e t i c event 

t o which the m a t e r n a l u n c l e had i n v i t e d him. A f t e r s e e i n g the 

c h i l d a t the A p r i l 2009 p a r t y , the f a t h e r d i d not v i s i t the 

c h i l d a g a i n i n 2009, and he had no c o n t a c t w i t h the c h i l d i n 

2010 b e f o r e he i n i t i a t e d h i s cus t o d y a c t i o n i n case number DR-

10-882 i n October 2010. The f a t h e r f i r s t began r e g u l a r l y 

v i s i t i n g the c h i l d p u r s u a n t t o a c o u r t o r d e r e n t e r e d i n 

December 2010. 

The f a t h e r t e s t i f i e d on d i r e c t e x a m i n a t i o n t h a t i n the 

f o u r y ears between the mother's June 2006 death and October 

2010, when he f i l e d h i s cus t o d y p e t i t i o n , he had asked f o r and 

been r e f u s e d v i s i t a t i o n on seven o c c a s i o n s . However, on 

c r o s s - e x a m i n a t i o n , the f a t h e r c o u l d r e c a l l o n l y one i n s t a n c e 

i n which he t e l e p h o n e d the m a t e r n a l aunt and u n c l e and was 

r e f u s e d v i s i t a t i o n . The f a t h e r s t a t e d t h a t he had r e q u e s t e d 

v i s i t a t i o n on one o c c a s i o n a f t e r the A p r i l 2009 meeting w i t h 

the m a t e r n a l u n c l e but t h a t he had not been a l l o w e d t o v i s i t 

the c h i l d . The m a t e r n a l u n c l e t e s t i f i e d t h a t , on t h a t 

o c c a s i o n , the f a t h e r had t e l e p h o n e d "midweek" and had 

r e q u e s t e d a v i s i t w i t h the c h i l d f o r the upcoming weekend. 

11 
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The m a t e r n a l u n c l e t e s t i f i e d t h a t he had e x p l a i n e d t o the 

f a t h e r t h a t he and the m a t e r n a l aunt were t a k i n g the c h i l d out 

of town t h a t weekend and t h a t he had t o l d the f a t h e r t o c a l l 

back r e g a r d i n g another time f o r a p o s s i b l e v i s i t . The f a t h e r 

c o n f i r m e d t h a t the m a t e r n a l u n c l e had e x p l a i n e d the p l a n s t o 

be out of town and had asked him t o c a l l a g a i n , but the f a t h e r 

c o u l d t e s t i f y t o no o t h e r o c c a s i o n i n which he had a g a i n 

r e q u e s t e d v i s i t a t i o n w i t h the c h i l d . We note t h a t , a l t h o u g h 

the m a t e r n a l aunt and u n c l e t e s t i f i e d t h a t they had attempted 

t o encourage the f a t h e r t o v i s i t or have c o n t a c t w i t h the 

c h i l d , the f a t h e r t e s t i f i e d t h a t he c o u l d not r e c a l l t h e i r 

h a v i n g done so. 

The m a t e r n a l aunt t e s t i f i e d t h a t , t o her knowledge, the 

f a t h e r had had c o n t a c t or v i s i t e d w i t h the c h i l d o n l y 12 times 

i n the 6 H years between the c h i l d ' s b i r t h and the date on 

which the f a t h e r f i l e d h i s c u s t o d y p e t i t i o n . The f a t h e r 

d i s p u t e d t h a t t e s t i m o n y , p o i n t i n g t o a d d i t i o n a l v i s i t s he and 

the m a t e r n a l g r a n d f a t h e r t e s t i f i e d he had had i n the month 

f o l l o w i n g the mother's death i n 2006; the m a t e r n a l aunt s t a t e d 

t h a t she had not been aware of those v i s i t s . 

12 
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Dr. David R. W i l s o n , a l i c e n s e d p s y c h o l o g i s t , e v a l u a t e d 

the c h i l d , the m a t e r n a l aunt and u n c l e , the f a t h e r , and the 

f a t h e r ' s w i f e , S.L.C. In s h o r t , Dr. W i l s o n t e s t i f i e d t h a t the 

m a t e r n a l aunt and u n c l e were honest, c r e d i b l e , and 

p s y c h o l o g i c a l l y h e a l t h y . Dr. W i l s o n t e s t i f i e d t h a t the 

m a t e r n a l aunt and u n c l e were and would be e x c e l l e n t p a r e n t s t o 

the c h i l d . Dr. W i l s o n t e s t i f i e d t h a t the c h i l d was v e r y 

bonded w i t h the m a t e r n a l aunt and u n c l e as p a r e n t f i g u r e s . 

Dr. W i l s o n t e s t i f i e d t h a t the r e s u l t s of the t e s t i n g 

d u r i n g h i s e v a l u a t i o n of the f a t h e r caused him concern because 

the v a l i d i t y i n d i c a t o r s f o r those t e s t s r e v e a l e d t h a t the 

f a t h e r had attempted t o p r e s e n t h i m s e l f i n a b e t t e r l i g h t . 

Dr. W i l s o n t e s t i f i e d t h a t , a l t h o u g h such b e h a v i o r i s not 

u n u s u a l i n c u s t o d y c a s e s , the b e h a v i o r s u g g e s t e d t h a t the 

f a t h e r would have d i f f i c u l t y a d m i t t i n g or acknowledging 

problems he had. Dr. W i l s o n t e s t i f i e d t h a t , when he asked the 

f a t h e r why he was s e e k i n g custody of the c h i l d , the f a t h e r 

responded t h a t the c h i l d was h i s c h i l d , t h a t the c h i l d was h i s 

r e s p o n s i b i l i t y , and t h a t , a l t h o u g h he had missed the c h i l d ' s 

f i r s t s i x y e a r s , he wanted t o make i t up t o her; Dr. W i l s o n 
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t e s t i f i e d t h a t the f a t h e r had not s a i d t o him t h a t he l o v e d 

the c h i l d . 

Dr. W i l s o n t e s t i f i e d t h a t he had t a l k e d w i t h the c h i l d 

s h o r t l y a f t e r the f a t h e r i n i t i a t e d h i s c u s t o d y a c t i o n and had 

been g r a n t e d some v i s i t a t i o n w i t h the c h i l d . Dr. W i l s o n 

s t a t e d t h a t the c h i l d was anxious about v i s i t i n g the f a t h e r . 

He a l s o b e l i e v e d t h a t a change i n cus t o d y c o u l d be e m o t i o n a l l y 

t r a u m a t i c f o r the c h i l d and c o u l d a f f e c t her a b i l i t y t o form 

r e l a t i o n s h i p s i n the f u t u r e . On c r o s s - e x a m i n a t i o n by the 

f a t h e r , Dr. W i l s o n t e s t i f i e d t h a t he had not seen any adverse 

p s y c h o l o g i c a l e f f e c t s t o the c h i l d from her change i n custody 

from the m a t e r n a l grandmother t o the m a t e r n a l aunt and u n c l e 

f o l l o w i n g the mother's death. 

The f a t h e r t e s t i f i e d a t the h e a r i n g i n t h i s m a t t er t h a t 

he had begun w o r k i n g i n the i n s u r a n c e b u s i n e s s i n 2007 and 

t h a t he had been employed by the same employer f o r the l a s t 

t h r e e y e a r s . The f a t h e r t e s t i f i e d t h a t he had been m a r r i e d 

f o r two y e a r s and t h a t he a t t e n d e d church r e g u l a r l y . The 

f a t h e r t e s t i f i e d t h a t he had not attempted t o v i s i t the c h i l d 

or seek c u s t o d y of her e a r l i e r because he was young; he s t a t e d 

t h a t he b e l i e v e d t h a t he became mature enough t o handle the 
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s i t u a t i o n a t a p p r o x i m a t e l y the same time he e n t e r e d the 

i n s u r a n c e i n d u s t r y . 

The f a t h e r a l s o t e s t i f i e d t h a t he had c o n s i s t e n t l y p a i d 

c h i l d s u p p o r t . The r e c o r d i n d i c a t e s t h a t , a t some p o i n t i n 

2006, the m a t e r n a l grandmother began r e c e i v i n g those c h i l d -

s u p p o r t payments. An o r d e r e n t e r e d by the t r i a l c o u r t d u r i n g 

the pendency of t h i s m a t t e r r e q u i r e d the m a t e r n a l grandmother 

to d e p o s i t the c h i l d s u p p o r t she r e c e i v e d i n t o a s a v i n g s 

account f o r the c h i l d . I t i s not c l e a r from the r e c o r d on 

app e a l whether, b e f o r e the e n t r y of t h a t o r d e r , the m a t e r n a l 

grandmother had been s a v i n g the c h i l d s u p p o r t f o r the c h i l d . 

R e g a r d l e s s , the r e c o r d demonstrates t h a t , a l t h o u g h the f a t h e r 

was p a y i n g c h i l d s u p p o r t as o r d e r e d , the m a t e r n a l aunt and 

u n c l e had not r e c e i v e d any of the f a t h e r ' s c h i l d - s u p p o r t 

payments d u r i n g the years the c h i l d was i n t h e i r p h y s i c a l 

c ustody. 

The m a t e r n a l aunt and u n c l e t e s t i f i e d t h a t they had 

r a i s e d the c h i l d s i n c e s h o r t l y a f t e r the death of the mother. 

They t e s t i f i e d t h a t they l o v e the c h i l d and have t r e a t e d her 

as t h e i r own c h i l d ; the c h i l d r e f e r s t o the m a t e r n a l aunt and 

the m a t e r n a l u n c l e as "Mommy" and "Dad," r e s p e c t i v e l y . The 
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m a t e r n a l aunt and u n c l e a l s o t e s t i f i e d t h a t they are each 

employed, t h a t t h e i r home i s adequate f o r the c h i l d , t h a t they 

a t t e n d church r e g u l a r l y , and t h a t the c h i l d i s i n v o l v e d i n 

e x t r a c u r r i c u l a r a c t i v i t i e s . 

The f a t h e r began v i s i t i n g the c h i l d r e g u l a r l y a f t e r a 

December 2010 o r d e r of the t r i a l c o u r t awarded him v i s i t a t i o n 

w i t h the c h i l d d u r i n g the pendency of t h i s m a t t e r . The f a t h e r 

t e s t i f i e d t h a t he l o v e s the c h i l d and t h a t she i s happy i n h i s 

home. On q u e s t i o n i n g from the m a t e r n a l aunt and u n c l e , the 

f a t h e r d e n i e d f o r c i n g the c h i l d t o r e f e r t o him as her f a t h e r , 

and he d e n i e d p r e v e n t i n g the c h i l d from c a l l i n g the m a t e r n a l 

aunt and u n c l e or from u s i n g a c e l l u l a r t e l e p h o n e p r o v i d e d by 

the m a t e r n a l aunt and u n c l e f o r t h a t purpose. 

The c h i l d a l s o t e s t i f i e d a t the h e a r i n g . She s t a t e d t h a t 

the f a t h e r makes her c a l l him "Poppy." The evi d e n c e i n d i c a t e d 

t h a t the m a t e r n a l aunt and u n c l e gave the c h i l d a c e l l u l a r 

t e l e p h o n e so t h a t she c o u l d c o n t a c t them when she v i s i t e d the 

f a t h e r . The c h i l d t e s t i f i e d t h a t d u r i n g v i s i t a t i o n s the 

f a t h e r or h i s w i f e sometimes put t h a t c e l l u l a r t e l e p h o n e i n a 

p l a c e where she cannot access i t . The c h i l d i n d i c a t e d t h a t 
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she wanted t o l i v e w i t h the m a t e r n a l aunt and u n c l e and v i s i t 

the f a t h e r . 

On a p p e a l , the m a t e r n a l aunt and u n c l e argue t h a t the 

j u v e n i l e c o u r t e r r e d i n f a i l i n g t o f i n d the c h i l d dependent 

and i n awarding c u s t o d y of the c h i l d t o the f a t h e r . In 

response, the f a t h e r contends t h a t , a l t h o u g h the m a t e r n a l aunt 

and u n c l e p r o p e r l y appealed the judgment denying t h e i r 

dependency p e t i t i o n i n case number JU-10-300302.01, they do 

not have s t a n d i n g t o c h a l l e n g e the "custody judgment" e n t e r e d 

i n case number DR-10-882. The f a t h e r argues t h a t the m a t e r n a l 

aunt and u n c l e were not p a r t i e s t o case number DR-10-882 and, 

t h e r e f o r e , t h a t t h e y cannot a p p e a l the judgment e n t e r e d i n 

t h a t a c t i o n . As i s e x p l a i n e d below, we do not r e a c h the 

f a t h e r ' s argument because we r e s o l v e t h i s i s s u e on a d i f f e r e n t 

b a s i s . 

The F e b r u a r y 5, 2005, judgment t h a t e s t a b l i s h e d the 

f a t h e r ' s p a t e r n i t y of the c h i l d and o r d e r e d him t o pay c h i l d 

s u p p o r t a l s o c o n s t i t u t e d an award of c u s t o d y of the c h i l d t o 

the mother. Ex p a r t e L.N.K., 64 So. 3d 656, 656 ( A l a . C i v . 

App. 2010); M.R.J. v. D.R.B., 17 So. 3d 683, 686-87 ( A l a . C i v . 

App. 2009); and T.B. v. C.D.L., 910 So. 2d 794, 795-96 ( A l a . 

17 



2101154 and 2101173 

C i v . App. 2005). Upon the mother's death, c u s t o d y of the 

c h i l d d i d not a u t o m a t i c a l l y v e s t i n the f a t h e r . However, the 

f a t h e r i s c o r r e c t t h a t , upon the mother's death i n 2006, he 

had a prima f a c i e r i g h t t o cus t o d y of the c h i l d . M.H. v.  

H.N.M., 70 So. 3d 398, 406 ( A l a . C i v . App. 2011); Newman v.  

Newman, 667 So. 2d 1362, 1365 ( A l a . C i v . App. 1994); see a l s o  

Ex p a r t e D.J., 645 So. 2d 303 ( A l a . 1994); and D a n i e l s v.  

Trawick, 232 A l a . 466, 551, 168 So. 551 (1936). We note t h a t 

t h a t prima f a c i e p resumption i n f a v o r of the p a r e n t does not 

a p p l y when the p a r e n t i s determined t o be u n f i t or when he or 

she has v o l u n t a r i l y r e l i n q u i s h e d c u s t o d y of the c h i l d t o a 

nonparent. Ex p a r t e G.C., 924 So. 2d 651, 656 ( A l a . 2005); Ex  

p a r t e S.T.S., 806 So. 2d 336 ( A l a . 2001); and Ragsdale v.  

Ragsdale, 991 So. 2d 770, 772 ( A l a . C i v . App. 2008). 

In t h i s case, the f a t h e r d i d not a s s e r t h i s prima f a c i e 

r i g h t t o cus t o d y and seek c u s t o d y of the c h i l d i n 2006 

f o l l o w i n g the death of the mother. R a t h e r , more than f o u r 

y e a r s a f t e r the mother's death, the f a t h e r i n i t i a t e d a new 

a c t i o n s e e k i n g c u s t o d y of the c h i l d by f i l i n g h i s p e t i t i o n i n 

case number DR-10-882. In case number DR-10-882, the f a t h e r 

named the mother as the o n l y defendant, and he s t a t e d i n t h a t 
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cust o d y p e t i t i o n the mother had d i e d more than f o u r y e a rs 

e a r l i e r . Thus, the s o l e defendant named by the f a t h e r i n h i s 

c u s t o d y p e t i t i o n was deceased. 5 A deceased person l a c k s the 

c a p a c i t y t o be sued i n an a c t i o n such as the one i n i t i a t e d by 

the f a t h e r , and, t h e r e f o r e , we conclude t h a t the f a t h e r , i n 

a s s e r t i n g h i s c u s t o d y c l a i m i n case number DR-10-882, f a i l e d 

t o i n v o k e the s u b j e c t - m a t t e r j u r i s d i c t i o n of the t r i a l c o u r t . 

See 67A C.J.S. P a r t i e s § 54 (2002) ("The c a p a c i t y t o be sued 

e x i s t s o n l y i n persons i n b e i n g and so, does not e x i s t i n the 

case of persons deceased, and a s u i t f i l e d a g a i n s t a dead 

5The f a t h e r a s s e r t s i n h i s b r i e f on a p p e a l t h a t the 
m a t e r n a l grandmother had " s t a n d i n g " t o c h a l l e n g e the c u s t o d y 
judgment e n t e r e d i n case number DR-10-882. The f a t h e r d i d not 
name the m a t e r n a l grandmother as a defendant t o h i s c u s t o d y 
a c t i o n . R a ther, i n h i s c u s t o d y p e t i t i o n , the f a t h e r 
i d e n t i f i e d the m a t e r n a l grandmother as a " p o t e n t i a l 
i n t e r v e n o r " i n the c u s t o d y a c t i o n , and he asked t h a t the t r i a l 
c o u r t " a l l o w such p a r t i e s as may d e s i r e t o h i r e a t t o r n e y s and 
i n t e r v e n e as the Court may deem a p p r o p r i a t e under Alabama 
law." A l t h o u g h the t r i a l c o u r t o r d e r e d t h a t the m a t e r n a l 
grandmother be s e r v e d w i t h the f a t h e r ' s c u s t o d y p e t i t i o n , 
t h e r e i s no i n d i c a t i o n i n the r e c o r d on a p p e a l t h a t the 
m a t e r n a l grandmother was j o i n e d as a defendant or p a r t y t o the 
f a t h e r ' s c u s t o d y a c t i o n . The m a t e r n a l grandmother d i d not 
move t o i n t e r v e n e i n the f a t h e r ' s c u s t o d y a c t i o n . At the 
h e a r i n g i n t h i s m a t t e r , the m a t e r n a l grandmother i n f o r m e d the 
t r i a l c o u r t t h a t she d i d not w i s h t o a s s e r t a c l a i m s e e k i n g 
c u s t o d y of the c h i l d . A c c o r d i n g l y , g i v e n these f a c t s and the 
r e c o r d on a p p e a l , we conclude t h a t the m a t e r n a l grandmother 
was not a p a r t y t o e i t h e r a c t i o n below, and i t i s c l e a r t h a t 
she i s not a p a r t y b e f o r e t h i s c o u r t . 
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pers o n does not i n v o k e the j u r i s d i c t i o n of the c o u r t . " 

( f o o t n o t e s o m i t t e d ) ) . We adopt the e x p l a n a t i o n of the 

S u p e r i o r Court of C o n n e c t i c u t , which s t a t e d : 

"'By i t s v e r y terms, an a c t i o n a t law i m p l i e s 
the e x i s t e n c e of l e g a l p a r t i e s ; they may be n a t u r a l 
or a r t i f i c i a l p e r s o n s , but they must be e n t i t i e s 
which the law r e c o g n i z e s as competent. ' Thompson v.  
Peck, 320 Pa. 27, 30, 181 A.2d 597 (1935). C o r k i n , 
the p e r s o n named i n the w r i t as the defendant i n 
t h i s case, was dead a t the time of s e r v i c e . No such 
p e r s o n e x i s t e d a t t h a t t i m e . The f i r s t count of the 
c o m p l a i n t i s thus an a c t i o n a g a i n s t nobody. Bateman  
v. Wood, 297 Mass. 483, 485, 9 N.E.2d 375 (1937). 
'[A] dead pe r s o n i s a n o n e x i s t e n t e n t i t y and cannot 
be a p a r t y t o a s u i t . T h e r e f o r e , p r o c e e d i n g s 
i n s t i t u t e d a g a i n s t an i n d i v i d u a l who i s deceased a t 
the time of the f i l i n g of s u i t are a n u l l i t y . Such 
p r o c e e d i n g s are v o i d ab i n i t i o and do not i n v o k e the 
j u r i s d i c t i o n of the t r i a l c o u r t . ' Volkmar v. S t a t e  
Farm Mutual Automobile I n s . Co., 104 I l l . App. 3d 
149, 151, 60 I l l . Dec. 250, 432 N.E.2d 1149 (1982); 
a c c o r d R i c h i e v. Laususe, 892 S.W.2d 746, 748 (Mo. 
Ct. App. 1994)." 

Noble v. C o r k i n , 45 Conn. Supp. 330, 332-33, 717 A.2d 301, 

302-03 (1998). 6 

6We note t h a t some a u t h o r i t y from o t h e r j u r i s d i c t i o n s has 
determined t h a t a l a c k of c a p a c i t y t o be sued does not a f f e c t 
a c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n . C u r r i e r v. S u t h e r l a n d , 
218 P.3d 709, 712-13 (Colo. 2009), and cases c i t e d t h e r e i n . 
Those cases are d i s t i n g u i s h a b l e , however, because the t o r t or 
c o n t r a c t c l a i m s a s s e r t e d i n those cases c o u l d be m a i n t a i n e d 
a g a i n s t a d i f f e r e n t e n t i t y or a r e p r e s e n t a t i v e or e s t a t e of 
the named defendant. In t h i s case, the c u s t o d y c l a i m a s s e r t e d 
by the f a t h e r c o u l d not be a s s e r t e d a g a i n s t a r e p r e s e n t a t i v e 
of the mother or a g a i n s t the mother's e s t a t e . In r e s o l v i n g 
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Given the f o r e g o i n g , we conclude t h a t the f a t h e r ' s 

c u s t o d y a c t i o n i n case number DR-10-882 was v o i d a t i t s 

i n c e p t i o n because the s o l e named defendant was a deceased 

pe r s o n who l a c k e d the c a p a c i t y t o be sued i n a c u s t o d y a c t i o n . 

T h e r e f o r e , the t r i a l c o u r t never o b t a i n e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n over the f a t h e r ' s c u s t o d y c l a i m i n case number 

DR-10-882. 7 "The absence of s u b j e c t - m a t t e r j u r i s d i c t i o n 

r e n d e r s v o i d any judgment e n t e r e d i n the a c t i o n . " Moore v.  

John Hancock L i f e I n s . Co., 876 So. 2d 443, 448 ( A l a . 2003). 

F u r t h e r , an a p p e l l a t e c o u r t may n o t i c e an absence of s u b j e c t -

m a t t e r j u r i s d i c t i o n ex mero motu. R i l e y v. Hughes, 17 So. 3d 

643, 648 ( A l a . 2009). We h o l d t h a t the judgment i n case 

number DR-10-882 i s v o i d f o r want of s u b j e c t - m a t t e r 

j u r i s d i c t i o n , and we d i s m i s s the a p p e a l from t h a t judgment. 

Owens v. Owens, 51 So. 3d 364, 367 ( A l a . C i v . App. 2010) . For 

t h i s a p p e a l , we have c o n s i d e r e d o n l y the c u s t o d y c l a i m a t 
i s s u e i n case number DR-10-882, and we c o n f i n e the h o l d i n g of 
t h i s case t o the f a c t s of t h i s case. 

7We f u r t h e r note t h a t even i f the t r i a l c o u r t had 
attempted t o add the m a t e r n a l grandmother as a defendant t o 
the f a t h e r ' s c u s t o d y a c t i o n a f t e r i t o r d e r e d t h a t she be 
s e r v e d w i t h the f a t h e r ' s c u s t o d y p e t i t i o n , such an attempt 
would have had no e f f e c t because the f a t h e r ' s c u s t o d y a c t i o n 
was v o i d ab i n i t i o . 

21 



2101154 and 2101173 

t h a t reason, we have e l e c t e d not t o address the m e r i t s of the 

f a t h e r ' s argument t h a t the m a t e r n a l aunt and u n c l e l a c k e d 

s t a n d i n g t o a p p e a l the v o i d judgment e n t e r e d i n case number 

DR-10-882. 

We next t u r n t o the m a t e r n a l aunt and u n c l e ' s arguments 

t h a t the t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t the c h i l d was 

not dependent. The m a t e r n a l aunt and u n c l e contend t h a t t h e y 

p r e s e n t e d c l e a r and c o n v i n c i n g e v i d e n c e d e m o n s t r a t i n g t h a t , i n 

the f o u r years a f t e r the mother's death, the f a t h e r had 

abandoned the c h i l d and had l e f t her t o be r a i s e d by o t h e r s . 

See T.B. v. T.H., 30 So. 3d 429, 432 ( A l a . C i v . App. 2009) 

( " [ A ] l l e g a t i o n s of dependency must be proven by c l e a r and 

c o n v i n c i n g e v i d e n c e . " ) ; see a l s o § 12-15-310(b), A l a . Code 

1975 ( r e q u i r i n g dependency a l l e g a t i o n s t o be proven by c l e a r 

and c o n v i n c i n g e v i d e n c e ) . 

"A c h i l d i s dependent i f , a t the time a p e t i t i o n i s f i l e d 

i n the j u v e n i l e c o u r t a l l e g i n g dependency, the c h i l d meets the 

s t a t u t o r y d e f i n i t i o n of a dependent c h i l d . " Ex p a r t e L.E.O., 

61 So. 3d 1042, 1046 ( A l a . 2010). The d e f i n i t i o n of 

"dependent c h i l d " i s s e t f o r t h i n § 1 2 - 1 5 - 1 0 2 ( 8 ) ( a ) , A l a . Code 
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1975; t h a t s e c t i o n d e f i n e s the term "dependent c h i l d " t o 

i n c l u d e a c h i l d 

"who has been a d j u d i c a t e d dependent by a j u v e n i l e 
c o u r t and i s i n need of care or s u p e r v i s i o n and 
meets any of the f o l l o w i n g c i r c u m s t a n c e s : 

II 

"5. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n has abandoned the 
c h i l d , as d e f i n e d i n s u b d i v i s i o n (1) of S e c t i o n 12¬
15-301." 

S e c t i o n 12-15-301(1), A l a . Code 1975, d e f i n e s t h a t 

"abandonment" as: 

"A v o l u n t a r y and i n t e n t i o n a l r e l i n q u i s h m e n t of the 
c u s t o d y of a c h i l d by a p a r e n t , or a w i t h h o l d i n g 
from the c h i l d , w i t h o u t good cause or excuse, by the 
p a r e n t , of h i s or her p r e s e n c e , c a r e , l o v e , 
p r o t e c t i o n , maintenance, or the o p p o r t u n i t y f o r the 
d i s p l a y of f i l i a l a f f e c t i o n , or the f a i l u r e t o c l a i m 
the r i g h t s of a p a r e n t , or f a i l u r e t o p e r f o r m the 
d u t i e s of a p a r e n t . " 

In Ex p a r t e L.E.O., su p r a , the c h i l d had r e s i d e d f o r 

t h r e e years w i t h the p e t i t i o n e r s w i t h the mother's p e r m i s s i o n ; 

the p e t i t i o n e r s were not r e l a t e d t o the c h i l d . The 

p e t i t i o n e r s sought t o have the c h i l d d e c l a r e d dependent and t o 

be awarded cus t o d y of the c h i l d . At the time the p e t i t i o n e r s 

f i l e d t h e i r dependency p e t i t i o n , the c h i l d ' s f a t h e r , who had 

been l i v i n g i n C a l i f o r n i a , had not seen the c h i l d f o r more 
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than t h r e e y e a r s . The f a t h e r t e s t i f i e d t h a t he had had no 

i d e a the mother had r e l i n q u i s h e d c u s t o d y of the c h i l d t o the 

p e t i t i o n e r s and t h a t the mother had t h w a r t e d h i s e f f o r t s t o 

v i s i t the c h i l d . The j u v e n i l e c o u r t d e t ermined t h a t the c h i l d 

was not dependent, and t h i s c o u r t a f f i r m e d the j u v e n i l e 

c o u r t ' s judgment w i t h o u t an o p i n i o n . L.E.O. v. A.L., 61 So. 

3d 1041 ( A l a . C i v . App. 2009). Our supreme c o u r t r e v e r s e d , 

h o l d i n g t h a t the ev i d e n c e c l e a r l y e s t a b l i s h e d t h a t the f a t h e r 

had abandoned the c h i l d and, t h e r e f o r e , t h a t the c h i l d was 

dependent. Ex p a r t e L.E.O., su p r a . 

In so h o l d i n g , our supreme c o u r t s t a t e d t h a t when a c h i l d 

meets one of the c r i t e r i a under the d e f i n i t i o n of a "dependent 

c h i l d , " i n c l u d i n g abandonment, the j u v e n i l e c o u r t must a l s o 

determine whether the c h i l d i s " i n need of care or 

s u p e r v i s i o n . " Ex p a r t e L.E.O., 61 So. 3d a t 1047; see a l s o § 

12- 1 5 - 1 0 2 ( 8 ) ( a ) , A l a . Code 1975 (A "dependent c h i l d " i s one 

"who has been a d j u d i c a t e d dependent by a j u v e n i l e c o u r t and i s  

i n need of care or s u p e r v i s i o n and meets any of the f o l l o w i n g 

c i r c u m s t a n c e s : " (emphasis a d d e d ) ) . The supreme c o u r t 

d e c l a r e d t h a t " [ i ] t i s a r e a s o n a b l e i n t e r p r e t a t i o n of [the 

p r e d e c e s s o r t o § 12-15-102(8)] t o r e q u i r e t h a t , i n d e t e r m i n i n g 
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whether a c h i l d i s ' i n need of care or s u p e r v i s i o n , ' the 

j u v e n i l e c o u r t must c o n s i d e r whether the c h i l d i s r e c e i v i n g 

adequate care and s u p e r v i s i o n from those persons l e g a l l y  

o b l i g a t e d t o care f o r and/or t o s u p e r v i s e the c h i l d . " Ex  

p a r t e L.E.O., 61 So. 3d a t 1047. In Ex p a r t e L.E.O., sup r a , 

our supreme c o u r t noted t h a t the f a t h e r had merely assumed 

w i t h o u t v e r i f y i n g t h a t the mother had a d e q u a t e l y c a r e d f o r the 

c h i l d f o r more than t h r e e y e a r s , t h a t he had f a i l e d t o ensure 

t h a t the c h i l d had b a s i c e s s e n t i a l s , and t h a t he had f a i l e d t o 

c o n t r i b u t e t o the s u p p o r t of the c h i l d . A c c o r d i n g l y , the 

c o u r t c o n c l u d e d t h a t , " a t the time the p e t i t i o n e r s sought 

c u s t o d y of the c h i l d and a f i n d i n g of dependency, the c h i l d 

had been abandoned by b o t h persons l e g a l l y o b l i g a t e d t o care 

f o r and/or s u p e r v i s e him." I d . a t 1050. 

We note t h a t the m a t e r n a l aunt and u n c l e c i t e J.S.M. v.  

P.J., 902 So. 2d 89 ( A l a . C i v . App. 2004), i n su p p o r t of t h e i r 

c o n t e n t i o n t h a t the c h i l d was dependent. 8 In t h a t case, the 

8 I n t h e i r b r i e f on a p p e a l , i n a d d i t i o n t o o t h e r a u t h o r i t y , 
the m a t e r n a l aunt and u n c l e c i t e cases a d d r e s s i n g whether a 
p a r e n t l o s e s h i s or her prima f a c i e r i g h t t o cus t o d y of a 
c h i l d i n a cus t o d y a c t i o n i f the ev i d e n c e demonstrates t h a t 
the p a r e n t v o l u n t a r i l y r e l i n q u i s h e d c u s t o d y of the c h i l d t o a 
nonparent. See Ex p a r t e G.C., supra (a custody case i n which 
a m a j o r i t y of our supreme c o u r t h e l d t h a t the f a t h e r had 
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f a t h e r of the 1 4 - y e a r - o l d c h i l d a t i s s u e had l e f t the c h i l d i n 

the ca r e of the p e t i t i o n e r , a n o n r e l a t i v e , f o r most of the 

c h i l d ' s l i f e . The f a t h e r had p a i d c h i l d s u p p o r t t o the 

p e t i t i o n e r , but h i s v i s i t a t i o n w i t h the c h i l d was s p o r a d i c . 

D u r i n g one of those v i s i t a t i o n s , the f a t h e r r e f u s e d t o a l l o w 

the c h i l d t o r e t u r n t o the p e t i t i o n e r ' s home; the c h i l d was 

r e s i d i n g w i t h the f a t h e r a t the time of the dependency 

h e a r i n g . The j u v e n i l e c o u r t found the c h i l d t o be dependent, 

and t h i s c o u r t a f f i r m e d the dependency judgment, n o t i n g t h a t 

the f a t h e r had p a i d some sup p o r t f o r the c h i l d and had v i s i t e d 

the c h i l d o n l y s p o r a d i c a l l y and t h a t the c h i l d had a s t r o n g 

e m o t i o n a l bond t o the p e t i t i o n e r as a r e s u l t of h a v i n g l i v e d 

w i t h her f o r the v a s t m a j o r i t y of h i s l i f e . J.S.M. v. P.J., 

902 So. 2d a t 96. 

In t h i s case, even assuming t h a t the f a t h e r saw the c h i l d 

i n 2006 as much as he c l a i m e d a t t r i a l , i . e . , a p p r o x i m a t e l y 10 

v o l u n t a r i l y r e l i n q u i s h e d custody of the c h i l d and, t h e r e f o r e , 
had l o s t h i s prima f a c i e r i g h t t o custody of the c h i l d ) ; 
T.T.T. v. R.H., 999 So. 2d 544 ( A l a . C i v . App. 2008)(same). 
A l t h o u g h t h e r e are s i m i l a r i t i e s between the concepts of 
abandonment and a v o l u n t a r y r e l i n q u i s h m e n t of cust o d y , see, 
e.g., T.S. v. E . J . , 976 So. 2d 497 ( A l a . C i v . App. 2007), i n 
t h i s o p i n i o n we have c o n f i n e d our a n a l y s i s t o t h a t p a r t of the 
m a t e r n a l aunt and u n c l e ' s argument p e r t a i n i n g t o the i s s u e of 
abandonment. 
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times i n the month or so f o l l o w i n g the mother's death, i t i s 

u n d i s p u t e d t h a t the f a t h e r had no f u r t h e r c o n t a c t w i t h the 

c h i l d i n 2006. The f a t h e r a d m i t t e d t h a t he d i d not have any 

c o n t a c t w i t h the c h i l d i n 2007 or 2008. The f a t h e r had one 

v i s i t w i t h the c h i l d i n 2009, when he a t t e n d e d her b i r t h d a y 

p a r t y . A f t e r t h a t v i s i t , the f a t h e r made one r e q u e s t f o r 

v i s i t a t i o n w i t h the c h i l d , and the m a t e r n a l u n c l e e x p l a i n e d 

t h a t the f a m i l y was t o be out of town a t the time of t h a t 

proposed v i s i t . The f a t h e r d i d not attempt t o r e s c h e d u l e t h a t 

proposed v i s i t , made no attempt t o see the c h i l d a g a i n , and 

d i d not see the c h i l d a g a i n b e f o r e f i l i n g h i s cu s t o d y p e t i t i o n 

i n October 2010. The m a t e r n a l aunt and u n c l e f i l e d t h e i r 

dependency a c t i o n one month l a t e r , c o n t e n d i n g t h a t the 

f a t h e r ' s conduct d u r i n g the c h i l d ' s l i f e b e f o r e f i l i n g t h a t 

p e t i t i o n c o n s t i t u t e d an abandonment of the c h i l d . 

The f a t h e r , i n a r g u i n g t h a t the f a c t s i n Ex p a r t e L.E.O., 

sup r a , are d i s t i n g u i s h a b l e from the f a c t s of t h i s case, has 

emphasized t h a t , u n l i k e the f a t h e r i n Ex p a r t e L.E.O., he has 

c o n t r i b u t e d t o the support of the c h i l d . 9 However, the f a t h e r 

9As i n d i c a t e d e a r l i e r i n t h i s o p i n i o n , f o r reasons not 
made c l e a r i n the r e c o r d on a p p e a l , the m a t e r n a l aunt and 
u n c l e d i d not r e c e i v e the c h i l d - s u p p o r t payments made by the 
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i n J.S.M. v. P.J., s u p r a , a l s o l e f t h i s c h i l d i n the c u s t o d y 

of o t h e r s f o r y e a r s , and the f a c t t h a t he had p a i d c h i l d 

s u p p o r t was not h e l d t o negate the dependency of the c h i l d . 

F u r t h e r , the s t a t u t o r y d e f i n i t i o n of abandonment 

s p e c i f i e s t h a t a p a r e n t abandons a c h i l d when he or she 

" w i t h h o l d [ s ] from the c h i l d , w i t h o u t good cause or excuse, ... 

h i s or her p r e s e n c e , c a r e , l o v e , p r o t e c t i o n , maintenance, or 

the o p p o r t u n i t y f o r the d i s p l a y of f i l i a l a f f e c t i o n , or the  

f a i l u r e t o c l a i m the r i g h t s of a p a r e n t , or f a i l u r e t o p e r f o r m  

the d u t i e s of a p a r e n t . " § 12-15-301(1). A l t h o u g h 

"maintenance," i . e . , s u p p o r t , i s one of many f a c t o r s t o 

c o n s i d e r i n d e t e r m i n i n g whether a p a r e n t has abandoned a 

c h i l d , i t i s c l e a r t h a t f a i l i n g t o be p r e s e n t and a c t as a 

p a r e n t i s e q u a l l y s i g n i f i c a n t . The f a t h e r does not contend 

t h a t t h e r e i s any e v i d e n c e i n d i c a t i n g t h a t he s e r v e d any 

p a r e n t a l r o l e t o the c h i l d i n the f o u r years between the death 

of the mother and the time he f i l e d h i s p e t i t i o n f o r c u s t o d y 

of the c h i l d . Other than h i s t e s t i m o n y t h a t he l o v e d the 

c h i l d , t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t , a f t e r the 

mother's death, the c h i l d e n j o y e d the p r e s e n c e , c a r e , 

f a t h e r . 
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p r o t e c t i o n , or f i l i a l a f f e c t i o n of the f a t h e r , or t h a t the 

f a t h e r c l a i m e d the r i g h t s or performed the d u t i e s of a p a r e n t . 

See § 12-15-301 (1). 

The f a t h e r contends i n h i s b r i e f s u b m i t t e d t o t h i s c o u r t 

t h a t h i s c u r r e n t c i r c u m s t a n c e s do not sup p o r t a d e t e r m i n a t i o n 

t h a t the c h i l d i s dependent. In making t h a t argument, the 

f a t h e r c i t e s h i s c u r r e n t c i r c u m s t a n c e s , m a i n t a i n s t h a t he i s 

now w i l l i n g and a b l e t o p r o p e r l y care f o r the c h i l d , and 

i n s i s t s t h a t a c h i l d ' s dependency s h o u l d be determined a t the 

time of the dependency h e a r i n g . A t the time of the e n t r y of 

the J u l y 22, 2011, judgment i n the dependency a c t i o n , the 

f a t h e r had abandoned the c h i l d t o the care of o t h e r s f o r more 

than f o u r y e a r s . The f a t h e r ' s f i l i n g a cus t o d y a c t i o n and, as 

p a r t of t h a t a c t i o n , o b t a i n i n g v i s i t a t i o n w i t h the c h i l d d i d 

not negate h i s abandonment of the c h i l d . See Ex p a r t e J.W.B., 

933 So. 2d 1081, 1092 ( A l a . 2005) ("'We s h o u l d not equate the 

f i l i n g of " c o u r t p a p e r s " and the t a k i n g of l e g a l p o s i t i o n s 

w i t h the e s t a b l i s h m e n t of human r e l a t i o n s h i p s . ' " ( q u o t i n g 

K.W.J. v. J.W.B., 933 So. 2d 1975, 1081 ( A l a . C i v . App. 2005) 

(Murdock, J . , d i s s e n t i n g ) ) ) . F u r t h e r , we d e c l i n e t o h o l d t h a t 

the f a t h e r ' s r e g u l a r e x e r c i s e of t h a t c o u r t - o r d e r e d v i s i t a t i o n 
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f o r a p p r o x i m a t e l y seven months b e f o r e the f i n a l h e a r i n g i n any 

way d i m i n i s h e d the e f f e c t s of h i s abandonment of the c h i l d . 

The t e s t i m o n y of Dr. W i l s o n was t h a t , as a r e s u l t of the 

f a t h e r ' s abandonment, the c h i l d c o n s i d e r e d the m a t e r n a l aunt 

and u n c l e t o be her p a r e n t s and t h a t a t r a n s f e r of custody 

away from them c o u l d have a damaging e f f e c t on the c h i l d . The 

c h i l d ' s t e s t i m o n y a t the f i n a l h e a r i n g s u p p o r t e d those 

s t a t e m e n t s . We cannot conclude t h a t , under these f a c t s , the 

f a t h e r ' s s t a t e d w i l l i n g n e s s t o appear i n the c h i l d ' s l i f e and 

serv e i n a p a r e n t a l r o l e d i m i n i s h e d or e r a s e d h i s abandonment 

of her f o r the v a s t m a j o r i t y of her l i f e . 

F u r t h e r , we note t h a t mother i n J.W. v. N.K.M., 999 So. 

2d 526 ( A l a . C i v . App. 2008), made an argument s i m i l a r t o the 

f a t h e r ' s , i . e . , t h a t her c i r c u m s t a n c e s a t the time of the 

h e a r i n g and judgment d i d not sup p o r t a d e t e r m i n a t i o n t h a t the 

c h i l d a t i s s u e i n t h a t case was dependent. In making t h a t 

argument, the mother i n J.W. v. N.K.M., supr a , c i t e d cases i n 

which t h i s c o u r t had emphasized a p a r e n t ' s c u r r e n t s i t u a t i o n 

i n t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s c a s es. T h i s c o u r t r e j e c t e d 

the argument i n t h a t case, s t a t i n g : 

"I n those cases, however, the e v i d e n c e i n d i c a t e d 
t h a t the p a r e n t s had a l t e r e d the c i r c u m s t a n c e s of 
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t h e i r l i v e s t o e n a b l e them t o be more s t a b l e or 
a p p r o p r i a t e p a r e n t s . The e v i d e n c e i n t h i s case  
s u p p o r t s a f i n d i n g t h a t the mother's c u r r e n t  
c i r c u m s t a n c e s are s i m i l a r t o her c i r c u m s t a n c e s  
d u r i n g the p e r i o d s i n which she e l e c t e d t o l e a v e the  
c h i l d w i t h r e l a t i v e s r a t h e r than p r o v i d e a home f o r  
the c h i l d h e r s e l f . " 

999 So. 2d a t 538 (emphasis added). 

S i m i l a r l y , i n t h i s case, the e v i d e n c e demonstrates t h a t 

the f a t h e r ' s c i r c u m s t a n c e s a t the time of the t r i a l were the 

same as those d u r i n g the years f o l l o w i n g the mother's death, 

when he f a i l e d t o meet h i s p a r e n t a l r e s p o n s i b i l i t i e s t o the 

c h i l d . The f a t h e r t e s t i f i e d t h a t he b e l i e v e d he became mature 

enough t o "handle t h i s , " i . e . , t o assume cus t o d y of the c h i l d , 

a t the same time he f i r s t s t a r t e d w o r k i n g i n the i n s u r a n c e 

b u s i n e s s , which he s t a t e d was i n 2007. However, the f a t h e r 

a d m i t t e d he d i d not see the c h i l d d u r i n g 2007 or 2008 and t h a t 

he v i s i t e d her o n l y once d u r i n g 2009. The f a t h e r m a r r i e d h i s 

c u r r e n t w i f e i n August 2009, and i n November 2009 the f a t h e r 

and h i s w i f e p u r c h a s e d a home. A p p r o x i m a t e l y one year l a t e r , 

and w i t h o u t h a v i n g attempted t o make c o n t a c t w i t h the c h i l d or 

the m a t e r n a l aunt and u n c l e , the f a t h e r f i l e d h i s October 2010 

c u s t o d y p e t i t i o n . 
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We note t h a t the f a t h e r has contended t h a t h i s youth and 

l a c k of m a t u r i t y p r e v e n t e d him from assuming custody of the 

c h i l d e a r l i e r . However, the m a t e r n a l aunt and u n c l e are o n l y 

two and t h r e e years o l d e r , r e s p e c t i v e l y , than the f a t h e r . 

Thus, the m a t e r n a l aunt and u n c l e were q u i t e young themselves 

when they took p h y s i c a l c u s t o d y of the c h i l d and began 

p r o v i d i n g a home and c a r i n g f o r the c h i l d . In f a c t , a t the 

time the m a t e r n a l aunt and u n c l e stepped i n t o meet what 

s h o u l d have been the f a t h e r ' s p a r e n t a l r e s p o n s i b i l i t i e s , t hey 

were bo t h younger than was the f a t h e r a t the time he f i l e d h i s 

p e t i t i o n f o r c u s t o d y of the c h i l d . 

L i k e the f a t h e r i n J.S.M. v. P.J., s u p r a , the f a t h e r i n 

t h i s case, a l t h o u g h he c o n t r i b u t e d t o the c h i l d ' s s u p p o r t , 

l e f t the c h i l d t o be c a r e d f o r by o t h e r s f o r y e a r s . We 

r e c o g n i z e t h a t a f i n d i n g of dependency must be s u p p o r t e d by 

c l e a r and c o n v i n c i n g e v i d e n c e and t h a t a d e t e r m i n a t i o n whether 

a c h i l d i s dependent i s w i t h i n the d i s c r e t i o n of the t r i a l 

c o u r t . Ex p a r t e L.E.O., 61 So. 3d a t 1048; J.S.M. v. P.J., 

902 So. 2d a t 95. However, we conclude the f a c t s of t h i s case 

are s i m i l a r t o those of Ex p a r t e L.E.O., s u p r a , i n t h a t "no 

c r e d i b l e e v i d e n c e s u p p o r t s the [ t r i a l ] c o u r t ' s c o n c l u s i o n " 
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t h a t the c h i l d was not dependent as a r e s u l t of the f a t h e r ' s 

abandoning he r . Ex p a r t e L.E.O., 61 So. 3d a t 1048. 

We conclude t h a t the t r i a l c o u r t e r r e d i n f a i l i n g t o f i n d 

the c h i l d dependent because of the f a t h e r ' s abandonment of the 

c h i l d . We t h e r e f o r e r e v e r s e the judgment i n case number JU-

10-300302.01 and remand the cause f o r the t r i a l c o u r t t o e n t e r 

a judgment i n c o n f o r m i t y w i t h t h i s o p i n i o n . 1 0 The a p p e a l of 

the judgment i n case number DR-10-882 i s d i s m i s s e d . 

2101154 -- APPEAL DISMISSED. 

2101173 -- REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 

Moore, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 

1 0Because we are r e v e r s i n g the judgment denying the 
m a t e r n a l aunt and u n c l e ' s dependency p e t i t i o n , we p r e t e r m i t 
d i s c u s s i o n of the m a t e r n a l aunt and u n c l e ' s argument t h a t the 
t r i a l c o u r t e r r e d i n f a i l i n g t o conduct a h e a r i n g on t h e i r 
postjudgment motion. 
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MOORE, Judge, c o n c u r r i n g i n the r e s u l t . 

C o u r t s throughout t h i s c o u n t r y u n i v e r s a l l y r e c o g n i z e t h a t 

a deceased pe r s o n l a c k s the c a p a c i t y t o be sued, but the 

c o u r t s are s p l i t on whether a c o m p l a i n t naming a deceased 

per s o n as the s o l e defendant i s a l e g a l n u l l i t y t h a t f a i l s t o 

inv o k e the s u b j e c t - m a t t e r j u r i s d i c t i o n of the c o u r t . See  

C u r r i e r v. S u t h e r l a n d , 218 P.3d 709, 713 (Colo. 2009) ( c i t i n g 

6A C h a r l e s A l a n Wright & A r t h u r R. M i l l e r , F e d e r a l P r a c t i c e  

and Procedure § 1559 (2d ed. 1990)) . O l d e r cases have taken 

the p o s i t i o n t h a t "a d e f e c t i n c a p a c i t y d e p r i v e s the c o u r t of 

s u b j e c t - m a t t e r j u r i s d i c t i o n , s i n c e a r e a l case or c o n t r o v e r s y 

does not e x i s t when one of the p a r t i e s i s i n c a p a b l e of s u i n g 

or b e i n g sued." 6A C h a r l e s A l l e n W r i g h t , A r t h u r R. M i l l e r & 

Mary Kay Kane, F e d e r a l P r a c t i c e and Procedure § 1559 (3d ed. 

2010) ( f o o t n o t e s o m i t t e d ) . However, more modern d e c i s i o n s 

have reasoned t h a t a l a c k of c a p a c i t y t o be sued does not 

a f f e c t s u b j e c t - m a t t e r j u r i s d i c t i o n , which concerns s o l e l y the 

power of a c o u r t t o d e c i d e a case. See, e.g., C u r r i e r , 218 

P.3d a t 713 ( c i t i n g M a r y l a n d People's Counsel v. F e d e r a l  

Energy R e g u l a t o r y Comm'n, 760 F.2d 318, 319 (D.C. C i r . 1985); 

Summers v. I n t e r s t a t e T r a c t o r & Equip. Co., 466 F.2d 42, 50 
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(9th C i r . 1972); Brown v. K e l l e r , 274 F.2d 779, 780 (6th C i r . 

1960); Vorhees v. B a l t a z a r , 283 Kan. 389, 153 P.3d 1227, 1232 

(2007); and A u s t i n N u r s i n g C t r . , I n c . v. Lovato, 171 S.W.3d 

845, 848-49 (Tex. 2005)); see a l s o T r i m b l e v. E n g e l k i n g , 130 

Idaho 300, 302-03, 939 P.2d 1379, 1381-82 (1997) ( t r e a t i n g 

l e g a l - n u l l i t y r u l e as remnant of a n t i q u a t e d s t r i c t - p l e a d i n g 

r e q u i r e m e n t s and r e f u s i n g t o adopt i t ) . The l a t t e r cases h o l d 

t h a t the naming of a deceased defendant i s a d e f e c t t h a t can 

be c u r e d by s u b s t i t u t i o n of the r e a l p a r t y i n i n t e r e s t . 

No Alabama a p p e l l a t e c o u r t has addr e s s e d the e f f e c t of a 

co m p l a i n t f i l e d s o l e l y a g a i n s t a deceased p e r s o n . Our supreme 

c o u r t has h e l d t h a t a c o m p l a i n t f i l e d by a person who l a c k s 

s t a n d i n g t o sue f a i l s t o in v o k e the s u b j e c t - m a t t e r 

j u r i s d i c t i o n of the t r i a l c o u r t and t h a t the c o m p l a i n t cannot 

be amended t o s u b s t i t u t e an a p p r o p r i a t e p l a i n t i f f . See Cadle  

Co. v. Shabani, 4 So. 3d 460, 462-63 ( A l a . 2008) . By analogy, 

t h a t r e a s o n i n g would a l i g n Alabama w i t h those j u r i s d i c t i o n s 

h o l d i n g t h a t a t r i a l c o u r t has no s u b j e c t - m a t t e r j u r i s d i c t i o n 

over a c o m p l a i n t s o l e l y a g a i n s t a deceased p e r s o n . See, e.g., 

B r i c k e r v. Borah, 127 I l l . App. 3d 722, 469 N.E.2d 241, 82 

I l l . Dec. 707 (1984); M i t c h e l l v. Money, 602 S.W.2d 687 (Ky. 
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Ct. App. 1980); and Mercer v. Morgan, 86 N.M. 711, 526 P.2d 

1304 (Ct. App. 1974); see a l s o G a r l o c k S e a l i n g Techns., LLC v. 

P i t t m a n , [Ms. 2008-IA-01572-SCT, Oct. 14, 2010] So. 3d 

(Miss. 2010) ( h o l d i n g t h a t c o m p l a i n t f i l e d i n name of deceased 

pe r s o n was a l e g a l n u l l i t y ) . 

Thus, the c u s t o d y p e t i t i o n f i l e d on October 14, 2010, by 

M.C. ("the f a t h e r " ) a g a i n s t J.S. ("the mother"), who d i e d i n 

2006, f a i l e d t o i n v o k e the s u b j e c t - m a t t e r j u r i s d i c t i o n of the 

t r i a l c o u r t , and a l l subsequent a c t i o n s by the t r i a l c o u r t i n 

case no. DR-10-882, i n c l u d i n g the e n t r y of a judgment awarding 

cu s t o d y of the c h i l d t o the f a t h e r , are v o i d . A v o i d judgment 

w i l l not s u p p o r t an a p p e a l . Hayes v. Hayes, 16 So. 3d 117, 

120 ( A l a . C i v . App. 2009). T h e r e f o r e , I concur t h a t t h i s 

c o u r t s h o u l d d i s m i s s a p p e a l no. 2101154. 

As t o a p p e a l no. 2101173, A.E., the m a t e r n a l aunt, and 

J.E., the m a t e r n a l u n c l e , argue t h a t the t r i a l c o u r t , a c t i n g 

i n i t s c a p a c i t y as a j u v e n i l e c o u r t , c l e a r l y e r r e d i n 

d e c l i n i n g t o f i n d the c h i l d dependent. The e v i d e n c e proves 

t h a t the mother, the c h i l d ' s l e g a l c u s t o d i a n p u r s u a n t t o a 

2005 c h i l d - s u p p o r t judgment, d i e d i n 2006. Less than two 

months l a t e r , S.K.P., the m a t e r n a l grandmother, o b t a i n e d a 
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judgment d e c l a r i n g the c h i l d dependent and naming her as the 

c h i l d ' s l e g a l c u s t o d i a n . Whatever l e g a l r i g h t s the m a t e r n a l 

grandmother r e c e i v e d from t h a t judgment, which was o b t a i n e d i n 

a dependency p r o c e e d i n g i n which the f a t h e r a p p a r e n t l y was 

never s e r v e d , see Rule 1 3 ( A ) ( 1 ) , A l a . R. Juv. P. ( r e q u i r i n g 

s e r v i c e of dependency p e t i t i o n s on p a r e n t s of c h i l d ) , the 

m a t e r n a l grandmother d i d not l o n g e x e r c i s e those r i g h t s , 

t u r n i n g custody of the c h i l d over t o the m a t e r n a l aunt and 

u n c l e w i t h i n a few months. The c h i l d r e s i d e d w i t h the 

m a t e r n a l aunt and u n c l e and they a c t e d as her de f a c t o 

c u s t o d i a n s up u n t i l the time of the dependency h e a r i n g on J u l y 

21, 2011. 

In Ex p a r t e L.E.O., 61 So. 3d 1042 ( A l a . 2010), our 

supreme c o u r t determined t h a t a c h i l d t h a t has been abandoned 

by h i s or her p a r e n t s i s " i n need of care or s u p e r v i s i o n , " and 

t h e r e f o r e dependent, when the c h i l d i s not " r e c e i v i n g adequate 

care and s u p e r v i s i o n from those persons l e g a l l y o b l i g a t e d t o  

care f o r and/or t o s u p e r v i s e the c h i l d . " 61 So. 3d a t 1047. 

In Ex p a r t e L.E.O., the supreme c o u r t c o n s t r u e d the s t a t u t o r y 

d e f i n i t i o n of "dependent c h i l d " i n former § 12-15-1(10), A l a . 

Code 1975, a p a r t of the former Alabama J u v e n i l e J u s t i c e A c t 
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("the former A J J A " ) , former § 12-15-1 e t seq., A l a . Code 1975, 

but the terms a t i s s u e i n Ex p a r t e L.E.O. remain e s s e n t i a l l y 

unchanged i n the new v e r s i o n of the Alabama J u v e n i l e J u s t i c e 

A c t ("the A J J A " ) , § 12-15-100 e t seq., A l a . Code 1975. See § 

12-15-102(8), A l a . Code 1975. Thus, Ex p a r t e L.E.O. remains 

c o n t r o l l i n g p r e c e d e n t as t o the d e f i n i t i o n of a "dependent 

c h i l d . " B o l t e v. R o b e rtson, 941 So. 2d 920, 924 ( A l a . 2006) 

(per P a r k e r , J . , w i t h f o u r J u s t i c e s c o n c u r r i n g i n the r e s u l t ) 

( h o l d i n g t h a t caselaw i n t e r p r e t i n g p r e d e c e s s o r s t a t u t e 

remained good law because p r e s e n t s t a t u t e l a c k e d m a t e r i a l 

changes). 

The f a c t s , o u t l i n e d i n d e t a i l i n the main o p i n i o n , 

So. 3d a t , show, w i t h o u t d i s p u t e , t h a t the f a t h e r had 

abandoned the c h i l d w i t h i n the meaning of t h a t term as s e t out 

i n § 12-15-301(1), A l a . Code 1975. A s i d e from s p o r a d i c v i s i t s 

e n d i n g i n 2006 and the payment of c h i l d s u p p o r t , the f a t h e r , 

w i t h o u t good cause or excuse, d i d n o t h i n g t o a c t as a f a t h e r 

toward the c h i l d u n t i l a s s e r t i n g h i s p a r e n t a l r i g h t s f o r the 

f i r s t time i n 2010, when he f i l e d h i s c u s t o d y p e t i t i o n . The 

f a t h e r l e f t the c h i l d t o r e s i d e w i t h the m a t e r n a l aunt and 

u n c l e , who, i n d i s p u t a b l y , never a c q u i r e d l e g a l c u s t o d y of the 
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c h i l d and who, a t a l l t i m e s , a c t e d as mere " u n o b l i g a t e d 

v o l u n t e e r s " w i t h "no l e g a l o b l i g a t i o n " t o the c h i l d . See  

Newman v. Newman, 667 So. 2d 1362, 1366-67 ( A l a . C i v . App. 

1994). Those u n d i s p u t e d f a c t s show t h a t , a t the time of the 

dependency h e a r i n g , the c h i l d f i t f i r m l y w i t h i n the d e f i n i t i o n 

of a "dependent c h i l d " as a c h i l d "[w]hose p a r e n t ... has 

abandoned the c h i l d , as d e f i n e d i n s u b d i v i s i o n (1) of S e c t i o n 

12-15-301," § 12-15-102(8)a.5., and who was not " r e c e i v i n g 

adequate care and s u p e r v i s i o n from those persons l e g a l l y 

o b l i g a t e d t o care f o r and/or t o s u p e r v i s e the c h i l d . " Ex  

p a r t e L.E.O., 61 So. 3d a t 1047 (emphasis o m i t t e d ) . 

The f a t h e r n e v e r t h e l e s s argues t h a t the c h i l d c o u l d not 

be c o n s i d e r e d dependent because he was no l o n g e r abandoning 

the c h i l d , h a v i n g a s s e r t e d h i s p a r e n t a l r i g h t t o v i s i t a t i o n i n 

the t r i a l c o u r t b e g i n n i n g i n December 2010. V i e w i n g the 

ev i d e n c e of the c i r c u m s t a n c e s e x i s t i n g a t the time of the 

h e a r i n g on J u l y 21, 2011, i t remains t h a t the f a t h e r , s t r i c t l y 

s p e a k i n g , "has abandoned the c h i l d , " as t h a t term i s ph r a s e d 

i n the p a s t tense i n § 12-15-102(8)a.5. (emphasis added). 

But, even w i t h o u t such a s t r i c t c o n s t r u c t i o n , I cannot imagine 

t h a t the l e g i s l a t u r e i n t e n d e d t h a t a c h i l d would be c o n s i d e r e d 
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no l o n g e r abandoned because a p a r e n t , who had u t t e r l y 

d i s a p p e a r e d from the l i f e of the c h i l d f o r y e a r s , had r e c e n t l y 

reappeared b e f o r e a dependency h e a r i n g t o attempt t o c l a i m a 

normal p a r e n t a l r o l e t hrough i n c r e m e n t a l v i s i t a t i o n . I agree 

w i t h the main o p i n i o n , So. 3d a t , t h a t any c u r r e n t 

presence of t h a t p a r e n t i n the c h i l d ' s l i f e would not 

a l l e v i a t e the f a c t t h a t the c h i l d was f o r c e d , w i t h o u t 

j u s t i f i c a t i o n , t o go w i t h o u t the a f f i l i a t i o n of the p a r e n t 

and, as i l l u s t r a t e d i n t h i s case, i m p e l l e d t o f o r g e f a m i l i a l 

bonds w i t h o t h e r s d u r i n g the p e r i o d when the p a r e n t was 

m i s s i n g . See g e n e r a l l y Ex p a r t e J.W.B., 933 So. 2d 1081, 1092 

( A l a . 2005) ( q u o t i n g K.W.J. v. J.W.B., 933 So. 2d 1075, 1080¬

81 ( A l a . C i v . App. 2005) (Murdock, J . , d i s s e n t i n g ) ) ( n o t i n g 

t h a t an abandoned c h i l d c o n t i n u e s t o grow and form bonds w i t h 

h i s or her c a r e t a k e r s i n the absence of the m i s s i n g p a r e n t ) . 

D a v i d R. W i l s o n , a l i c e n s e d p s y c h o l o g i s t , r e n d e r e d an 

o p i n i o n i n t h i s case t h a t would undoubtedly be r e p e a t e d i n any 

case l i k e t h i s and t h a t the t r i a l c o u r t i n d i c a t e d i t a c c e p t e d 

-- t h a t the c h i l d c o n s i d e r s the m a t e r n a l aunt and u n c l e t o be 

her p a r e n t s and t h a t the c h i l d " d e f i n i t e l y " would s u f f e r 

" d e v a s t a t i n g " p s y c h o l o g i c a l and e m o t i o n a l harm a f f e c t i n g her 
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l o n g i n t o her l i f e i f the c h i l d were removed from t h e i r c a r e . 

That harm would be d i r e c t l y t r a c e a b l e t o the f a c t t h a t the 

f a t h e r abandoned the c h i l d , c a u s i n g her t o t u r n elsewhere f o r 

a p a r e n t - c h i l d r e l a t i o n s h i p . The e n t i r e t h r u s t of the 

dependency s t a t u t e s i s t o p r o t e c t c h i l d r e n from b e i n g harmed 

by t h e i r p a r e n t s ' a c t s or o m i s s i o n s . See § 12-15-101, A l a . 

Code 1975. Thus, when a p a r e n t "has abandoned" a c h i l d , l i k e 

the f a t h e r d i d i n t h i s case, the c h i l d s h o u l d not be 

c o n s i d e r e d "unabandoned" f o r the purposes of d e t e r m i n i n g the 

dependency of the c h i l d when the e f f e c t s of the e a r l i e r 

abandonment s t i l l s u b j e c t the c h i l d t o harm. See Pace v.  

Armstrong World Indus., I n c . , 578 So. 2d 281, 283 ( A l a . 1991) 

( h o l d i n g t h a t s t a t u t e s h o u l d be c o n s t r u e d t o g i v e e f f e c t t o 

the purpose sought t o be o b t a i n e d ) . Thus, the mere f a c t t h a t 

the f a t h e r had s t a r t e d v i s i t i n g w i t h the c h i l d i n the seven 

months p r e c e d i n g the dependency h e a r i n g does not mean t h a t the 

c h i l d was no l o n g e r abandoned. 

The t r i a l c o u r t c l e a r l y e r r e d i n f a i l i n g t o f i n d the 

c h i l d dependent w i t h i n the meaning of § 12-15-102(8)a.5. and 

i n accordance w i t h our supreme c o u r t ' s d e c i s i o n i n Ex p a r t e  

L.E.O.. D e s p i t e any disagreement I may have w i t h Ex p a r t e 
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L.E.O., see L.E.O. v. A.L., 61 So. 3d 1058, 1059-67 ( A l a . C i v . 

App. 2010) (Moore, J . , c o n c u r r i n g i n the r e s u l t ) , I am 

c o n s t r a i n e d t o g i v e t h a t d e c i s i o n i t s f u l l e s t e f f e c t . § 12-3¬

16, A l a . Code 1975. I concur i n the r e s u l t reached by the 

main o p i n i o n i n a p p e a l no. 2101173 — t h a t the judgment 

e n t e r e d i n case no. JU-10-300302.01, d e c l i n i n g t o f i n d the 

c h i l d dependent and d i s m i s s i n g the dependency p e t i t i o n f i l e d 

by the m a t e r n a l aunt and u n c l e , i s due t o be r e v e r s e d and the 

case remanded f o r the t r i a l c o u r t t o make a f i n d i n g of 

dependency and t o conduct such f u r t h e r p r o c e e d i n g s as r e q u i r e d 

by the AJJA. Ex p a r t e L.E.O., 61 So. 3d a t 1050. 

However, t h i s c o u r t cannot render a judgment awarding the 

m a t e r n a l aunt and u n c l e c u s t o d y of the c h i l d , as they r e q u e s t 

i n t h e i r b r i e f . Because the t r i a l c o u r t d e c l i n e d t o f i n d the 

c h i l d dependent, the t r i a l c o u r t d i d not pr o c e e d t o the 

d i s p o s i t i o n a l phase of the dependency p r o c e e d i n g . See T.C. v. 

Mac.M., [Ms. 2100037, Nov. 18, 2011] So. 3d , ( A l a . 

C i v . App. 2011) (Moore, J . , d i s s e n t i n g ) ( e x p l a i n i n g the two 

phases of dependency p r o c e e d i n g s ) . As such, the t r i a l c o u r t 

never e n t e r e d any judgment d i s p o s i n g of the cust o d y of the 

c h i l d i n the dependency p r o c e e d i n g . D e s p i t e the f a c t t h a t i t 
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i s apparent t o me t h a t the b e s t i n t e r e s t s of the c h i l d would 

be s e r v e d by awarding the m a t e r n a l aunt and u n c l e l e g a l and 

p h y s i c a l c u s t o d y of the c h i l d , I b e l i e v e i t would be premature 

f o r t h i s c o u r t t o o r d e r the t r i a l c o u r t t o do so when the 

t r i a l c o u r t has not y e t had an o p p o r t u n i t y t o f u l f i l l i t s 

s t a t u t o r y duty. See 12-15-314, A l a . Code 1975. 
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