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PER CURIAM.

A E. {"the maternal aunt™) and J.E. ("the maternal
uncle™} (hereinafter together referred to as "the maternal
aunt and uncle") appeal a determination that their niece,
T.L.5. ("the child"), is not dependent and the award of
custody of the child to the c¢hild's father, M.C. ("the
father").

The c¢child's mother, J.L.S. ("the mother™), and the father

never married. A February 5, 2005, Jjudgment of the Marshall
Juvenile Court, in case number CS-04-200172, adjudicated the
father's paternity and ordered him to pay child support.

On June 7, 2006, the mother died; the child was two years

old at that time. According to allegations in the record,
shortly after the mcther's death, S.K.P. ("the maternal
grandmother") and R.S. ("the maternal grandfather™) filed a

petition in the Etowah Juvenile Court seeking to have the
child declared dependent. On August 4, 2006, the Etowah
Juvenile Court entered an order (hereinafter the "August 4,
2006, dependency order™) finding the child to ke dependent and

awarding pendente lite custody of the child tce the maternal
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grandmother.? A handwritten notation on the August 4, 2006,
dependency order states that the dependency petition and order
were to be served on the father.

Within a few months of receiving custody of the child
pursuant to the August 4, 2006, dependency order, the maternal
grandmother transferred physical custcdy of the child to the
maternal aunt and uncle. The maternal aunt and uncle did not
seek or obtain a court order awarding them custody of the
child. However, the child remained in the home of the
maternal aunt and uncle until the entry of the July 2011
Judgment in the underlying actions.

On October 14, 2010, the father filed a petition in the
"Unified Family Court”™ of Marshall County; the action
initiated by that petition was designated as case number DR-
10-882. 1In his petition, the father scught an award of legal
and phyvsical custedy of the child. The father named the
mother, whom he identified in that petition as having been

deceased for more than four vears, as the sole defendant; the

'There is nc indication in the record that the maternal
grandfather was awarded pendente lite custoedy of the child or
that he has been involved as a party to any other actions
pertaining to the child.
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father named the maternal grandmother as a M"potential
intervencr" in case number DR-10-882 (herecinafter sometimes
referred to as "the father's custody action").® The trial
court 1in that action entered an order specifying that the
father's petition be served on the maternal grandmother.

On November 18, 2010, the maternal aunt and uncle filed
in the Marshall Juvenile Court a petition seeking to have the
child declared dependent and seeking an award of custody of
the c¢child. The action initiated by the maternal aunt and
uncle's dependency petition was designated as case number JU-
10-300302.01 and 1is hereinafter sometimes referred to in this
opinion as "the dependency action" or "the maternal aunt and
uncle's dependency action.”™ In their dependency petition, the
maternal aunt and uncle alleged that the maternal grandmother
had relinquished physical custody to them in 2006, shortly
after the mother's death, and that the c¢hild had resided

continucusly in their home since that time; they alsoc alleged

Tn his custody petition, the father alleged that he had
been adjudicated the father of the child in 2005 and had paid
support fer the child pursuant to the 2005 Jjudgment. The
father further alleged that the mother had died in 2006 and
that the child had been residing since 2006 in the physical
custody <f the maternal grandmother or the maternal aunt and
uncle,
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that the father had wvoluntarily relinguished custody of the
child to them. The maternal aunt and uncle later amended
their dependency petition to allege that the c¢hild was
dependent because, they argued, the father had abandoned the
child. In their amended dependency petition, the maternal
aunt and uncle sought the terminaticn of the father's parental
rights. At the trial of this matter, the maternal aunt and
uncle withdrew their claim seeking the termination of the
father's parental rights, but they continued to assert, in
conformity with their amended dependency petiticn, that the
father's actions constituted an abandonment c¢f the child.

We note that this court's clerk verified that in Marshall
County a domestic-relaticns action such as the father's
custody action is within the Jjurisdiction of that county's

circuit court.’ The maternal aunt and uncle's dependency

‘Under the current Alabama Juvenile Justice Act ("the
AJJAY™), § 12-15-101 et seg., Ala. Code 1975, if a child whose
paternity has been established by a judgment of the juvenile
court has not been determined to be dependent, the juvenile
court does not retain continuing jurisdiction over the child,
and any custody-modification action involving the child must

be breought 1in the c¢ircuit court. D.C.5. v. L.B., [Ms,
2081185, Nov. 18, 2011] So. 3d , (Ala. Civ. App.
2011), Therefore, we conclude that, under the current version

of the AJJA, the father, who was apparently not served in the
dependency proceeding initiated by the maternal grandmother,

5
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petition invoked the Jjurisdiction of the Jjuvenile court.
Pursuant to & 12-17-24.1, Ala. Code 1975, Marshall County has
created a family-court division that it has titled the
"Unified Family Court," which handles family-related actions
arising under the jurisdiction of both the juvenile court and
the circuit court. The record indicates that case number JU-
10-300302.01 and case number DR-10-882 were each assigned to
and considered by the same trial judge, apparently sitting in
his capacity as a judge for the unified system in that county.
Accordingly, this court will refer to the actions of the court
below, whether 1in case number JU-10-300302.01 or 1in case
number DR-10-882, as having been taken by "the trial court."

After the maternal aunt and uncle filed their dependency
petition, the maternal grandmother filed a mction to dismiss
in case number DR-10-882, the father's custody acticn. The
trial court did not expressly rule o¢n the maternal
grandmother's motion to dismiss, but on December 8, 2010, it
entered an order setting the matter, together with the

maternal aunt and uncle's dependency action (case number JU-

properly initiated his action seeking an award of custody of
the child by invoking the circuit-court jurisdiction c¢f the
Marshall Unified Family Court.

6
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10-300302.01), for a hearing. The trial court entered an
order later 1in December 2010, awarding the father certain
visitation with the child.

On January 7, 2011, the maternal aunt and uncle filed a
motion in the father's custody action seeking to "consolidate"
that action with their dependency action. The father filed in
his custody action &a notice of his "ceonsent" to the
consolidation of the two actions. The trial ccourt did not
enter an order specifically granting the consolidation, and,
because the two actions invoked the jurisdiction of different
courts, it does not appear that consolidation would have been
appropriate in this case. The trial court did conduct a jcint
ore tenus hearing for the two actions. We note that at the
ore tenus hearing the maternzl grandmother informed the trial
court that she did not want to be a party to the father's
custody action because she was not seeking an award of custody
of the child.

On July 22, 2011, the trial court entered a judgment
denying the maternal aunt and uncle's dependency petition and
ordering that case number JU-10-300302.01 be clcsed. Alsc on

July 22, 2010, the trial court entered in case number DR-10-
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882 a judgment awarding custody of the child to the father.
On August 5, 2011, the maternal aunt and uncle filed a
postijudgment motion; the style of that motion indicated that
it was filed with regard to both case number DR-10-882 and
case number JU-10-300302.01. The trial court did not rule on
the postjudgment metion, and on September 1, 2011, the
maternal aunt and uncle filed a separate notice of appeal to
this court 1in each case.

Much of the testimony from the transcript c¢f the hearing
concerns the details of the father's relationship with the
mother and wvarious details about the father's interactions
with the mother, the maternal grandmother, the maternal aunt
and uncle, or the child. This copinion summarizes the relevant
portions of that evidence as follows.

The c¢hild was Dorn 1In April 2004, The witnesses
explained that the mother and the child had lived with the
maternal grandmother and the maternal grandfather from the
time the child was born until the mother's death in June 2006.
The father admitted that he had been Invited toe but had not
been present at, the birth ¢f the child. It is undisputed

that, before the mother's June 2006 death, the father had had
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brief contact with the c¢hild only a few times at the
instigation of the mother; one of these of cccasions was at
the genetic testing that resulted in the February 5, 2005,
paternity judgment.

The father attended the mother's funeral and memcrial
service 1in June 2006, and he saw the child during those
events., The father also testified that, 1in the weeks
following the mother's death, he wvisited the <c¢hild
approximately five more times at what he characterized as the
maternal grandfather's home.*®

The maternal grandmother testified that the c¢child
remained in her physical custody following the mother's death
and that the father did not regquest, or attempt to take,
custody of the child. The maternal grandmcther and the child
moved to ancther county, and the maternal grandmother obtained
pendente lite custody of the child pursuant to the August 4,
2006, dependency order. However, 1t 1s undisputed that,

within a few months of the entry of that order, the maternal

'Either shortly before or at approximately the same Lime
as the mother's death, the maternal grandmother and the
maternal grandfather divorced.

9
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grandmother gave vhysical custody of the child to the maternal
aunt and uncle.

The father admitted that, aside from the visits with the
child he had had in the month or so following the mother's
death, he did not visit the c¢child for the remainder of 2006.
The father alsc admitted that he did not see the child at all
in 2007 and 2008 and that he had not reguested visitation with
the c¢child during those years. The father testified that he
did not wvisit the c¢hild in 2008 because the maternal
grandmother had initiated a c¢riminal action against him,
alleging he had vandalized her vehicle; the father testified
that he appealed his district-court conviction on that charge
to the circuit court and was acgquitted.

The father testified that, at the maternal aunt's
invitation, he attended the party for the c¢hild's fifth
birthday in April 2009. Shortly thereafter, the father met
the maternal uncle for lunch to discuss the child. The
maternal uncle testified that he had encouraged the father to
visit the child and that he had invited the father to one of
the child's athletic events. The father testified that he

could not recall any of the details of that conversation, but

10
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he characterized it as "cordial." It is undisputed, however,
that the father did not attend the April 2008 athletic event
to which the maternal uncle had invited him. After seeing the
child at the April 2009 party, the father did not visit the
child again in 200%, and he had no contact with the child in
2010 before he initiated his custody action in case number DR-
10-882 1in Octoker 2010. The father first began regularly
visiting the c¢hild pursuant to a court order entered in
December 2010.

The father testified on direct examination that in the
four vyears between the mother's June 2006 death and October
2010, when he filed his custody petition, he had asked for and
been refused visitation on seven occasions. However, on
cross—examination, the father could recall conly one instance
in which he telephoned the maternal aunt and uncle and was
refused visitation. The father stated that he had reguested
visitation on one occasion after the April 2009 meeting with
the maternal uncle but that he had not been allowed to visit
the c¢hild. The maternal uncle testified that, o¢n that
occasion, the father had telephoned "midweek”™ and had

requested a visit with the child for the upcoming weekend.

11
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The maternal uncle testified that he had explained to the
father that he and the maternal aunt were taking the child out
of town that weekend and that he had tceld the father to call
back regarding another time for a possible visit. The father
confirmed that the maternal uncle had explained the plans to
be out of town and had asked him to call again, but the father
could testify to no other occasion in which he had again
regquested visitation with the child. We note that, although
the maternal aunt and uncle testified that they had attempted
to encourage the father to visit or have contact with the
child, the father testified that he could noct recall their
having done so.

The maternal aunt testified that, tce her knowledge, the
father had had contact or visited with the child only 12 times
in the 6 *» years between the child's birth and the date on
which the father filed his custody petition. The father
disputed that testimony, pointing to additional visits he and
the maternal grandfather testified he had had in the month
following the mother's death in 2006; the maternal aunt stated

that she had not been aware of those visits.

12
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Dr. David R. Wilson, a licensed psychologist, evaluated
the c¢hild, the maternal aunt and uncle, the father, and the
father's wife, S.L.C. 1In short, Dr. Wilson testified that the
maternal aunt and uncle were honest, credible, and
psychologically healthy. Dr. Wilson testified that the
maternal aunt and uncle were and would be excellent parents to
the child. Dr. Wilson testified that the child was very
bonded with the maternal aunt and uncle as parent figures.

Dr. Wilson testified that the results of the testing
during his evaluation of the father caused him cconcern because
the wvalidity indicators for those tests revealed that the
father had attempted to present himself in a better light.
Dr. Wilson testified that, although such behavicr 1s not
unusual in custody cases, the behavior suggested that the
father would have difficulty admitting or acknowledging
prokblems he had. Dr. Wilson testified that, when he asked the
father why he was seeking custedy of the child, the father
responded that the child was his child, that the child was his
responsibility, and that, although he had missed the child's

first six vears, he wanted to make it up to her; Dr. Wilson

13
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testified that the father had not said to him that he loved
the child.

Dr. Wilson testified that he had talked with the child
shortly after the father initiated his custody action and had
been granted some visitation with the child. Dr. Wilson
stated that the child was anxious about visiting the father.
He also believed that a change in custody could be emotionally
traumatic for the child and could affect her ability to form
relationships 1in the future. On cross-examination by the
father, Dr. Wilson testified that he had not seen any adverse
psychological effects to the child from her change in custody
from the maternal grandmother to the maternal aunt and uncle
following the mother's death.

The father testified at the hearing in this matter that
he had begun working in the insurance business in 2007 and
that he had been emploved by the same employer for the last
three years. The father testified that he had been married
for two vyears and that he attended church regularly. The
father testified that he had nct attempted to visit the child
or seek custody of her earlier because he was young; he stated

that he believed that he became mature encugh to handle the

14
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situation at approximately the same time he entered the
insurance industry.

The father also testified that he had consistently paid
child support. The record indicates that, at some point in
2006, the maternal grandmother began receiving those child-
support payments. An order entered by the trial court during
the pendency of this matter reguired the maternal grandmother
to deposit the c¢hild support she received into a savings
account for the child. It is not clear from the record on
appeal whether, before the entry of that order, the maternal
grandmother had been saving the child support for the child.
Regardless, the record demonstrates that, although the father
was paying child support as ordered, the maternal aunt and
uncle had not received any of the father's child-support
payments during the years the child was in their physical
custody.

The maternal aunt and uncle testified that they had
raised the child since shortly after the death of the mother.
They testified that they love the child and have treated her
as theilr own child; the child refers to the maternal aunt and

the maternal uncle as "Mommy" and "Dad," respectively. The

15
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maternal aunt and uncle also testified that they are each
employed, that their home is adequate for the child, that they
attend church regularly, and that the child is involved in
extracurricular activities.

The father began wvisiting the child regularly after a
December 2010 order of the trial ccourt awarded him visitation
with the child during the pendency of this matter. The father
testified that he loves the child and that she is happy in his
home. On questioning from the maternal aunt and uncle, the
father denied forcing the child to refer to him as her father,
and he denied preventing the child from calling the maternal
aunt and uncle or from using a cellular telephone provided by
the maternal aunt and uncle for that purpose.

The child also testified at the hearing. She stated that
the father makes her call him "Poppy." The evidence indicated
that the maternal aunt and uncle gave the child a cellular
telephone so that she could contact them when she visited the
father. The c¢hild testified that during visitations the
father or his wife sometimes put that cellular telephcne in a

place where she cannot access 1it. The child indicated that

16
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she wanted to live with the maternal aunt and uncle and visit
the father.

On appeal, the maternal aunt and uncle argue that the
Juvenile court erred in failing to find the c¢hild dependent
and 1n awarding custody of the c¢child to the father. In
response, the father contends that, although the maternal aunt
and uncle properly appealed the Judgment denying their
dependency petition in case number JU-10-300302.01, they do
not have standing to challenge the "custody judgment™ entered
in case number DR-10-882. The father argues that the maternal
aunt and uncle were not parties to case number DR-10-882 and,
therefore, that they cannot appeal the judgment entered in
that action. As 1is explained below, we do not reach the
father's argument because we resclve this issue on a different
basis.

The February 5, 2005, Jjudgment that established the
father's paternity of the child and ordered him tc pay child
support also constituted an award of custody of the child to

the mother. Ex parte L.N.K., 64 So. 3d 656, 65¢ (Ala. Ciwv.

App. 2010); M.R.J. v. D.R.B., 17 So. 3d 6383, 686-87 {(Ala. Ciwv.

App. 2009); and T.B. v. ¢.D.L., 910 S5c¢. 2d 794, 795-9¢6 (Ala.

17
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Civ. App. 2005). Upon the mother's death, custody of the
child did not automatically vest in the father. However, the
father 1is correct that, upon the mother's death in 2006, he
had a prima facie right to custody of the child. M.H. .
H.N.M., 70 So. 2d 298, 406 (Ala. Civ. App. 2011); Newman v.
Newman, 667 So. 2d 1362, 1365 (Ala. Civ. App. 1994); see also

Ex parte D.J., 645 5So. 2d 3203 (Ala. 1%94); and Daniels v.

Trawick, 232 Ala. 466, 551, 168 So. 551 (1936). We note that
that prima facie presumpticn in favor of the parent does not
apply when the parent is determined to be unfit or when he or
she has wvoluntarily relinguished custody of the child to a

nonparent. Ex parte G.C., 924 So. 2d 651, 656 (Ala. 2005); Ex

parte S.T.S5., 806 So. 2d 336 (Ala. 2001); and Ragsdale .

Ragsdale, 981 So. 2d 770, 772 (Ala. Civ. App. 2008).

In this case, the father did not assert his prima facie
right to custody and seek custody of the child in 2006
following the death of the mother. Rather, more than four
vears after the mother's death, the father initiated a new
action seeking custody of the child by filing his petition in
case number DR-10-882. In case number DR-10-882, the father

named the mother as the only defendant, and he stated in that

18
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custody petition the mother had died more than four vyears
earlier. Thus, the sole defendant named by the father in his
custody petition was deceased.” A deceased person lacks the
capacity to be sued in an action such as the one initiated by
the father, and, therefore, we conclude that the father, in
asserting his custody claim in case number DR-10-882, failed
to invoke the subject-matter jurisdiction of the trial court.
See 67A C.J.5. Parties & 54 (2002) ("The capacity to be sued
exists only in persons in being and so, does not exist in the

case of persons deceased, and a suit filed against a dead

"The father asserts in his brief on appeal that the
maternal grandmother had "standing" to challenge the custody
judgment entered in case number DR-10-882, The father did not
name the maternal grandmother as a defendant to his custody
action. Rather, 1in his custody petiticon, the father
identified the maternal grandmother as a "potential
intervencr" in the custody action, and he asked that the trial
court "allow such parties as may desire to hire attorneys and
intervene as the Court may deem approprilate under Alabama
law." Although the trial court ordered that the maternal
grandmother be served with the father's custody petition,
there i1s no indication in the record on appeal that the
maternal grandmother was joined as a defendant or party to the
father's custody action. The maternal grandmcther did not
move to intervene 1In the father's custody action. AL the
hearing in this matter, the maternal grandmother informed the
trial ccurt that she did not wish tLo assert a c¢laim seeking
custody of the child. Accordingly, given these facts and the
record on appeal, we conclude that the maternal grandmother
was not a party to either action below, and it is clear that
she 1s not a party before this court.

19
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person does not 1invoke the Jurisdiction of the court."”
(footnotes omitted) ). We adopt the explanation of the
Superior Court of Connecticut, which stated:

"'By its very terms, an action at law Implies
the existence of legal parties; they may be natural
or artificial persons, but they must be entities
which the law recognizes as competent.' Thompson v,
Peck, 320 Pa. 27, 30, 181 A.2d 587 (1935). Corkin,
the person named in the writ as the defendant in
this case, was dead at the time of service. No such
person existed at that time. The first count of the
comglaint is thus an action against nobody. Bateman
v. Wood, 297 Mass. 483, 485, 9 N.E.2Z2d4d 375 (1937}).
'[A] dead person is a nconexistent entity and cannot
be a party to a sult. Therefore, proceedings
instituted agalinst an individual who 1s deceased at
the time of the filing of suit are a nullity. Such
proceedings are void ab initioc and do not invecke the
jurisdiction of the trial court.' Volkmar v. State
Farm Mutual Auvutomobile TIns. Co., 104 TI11. App. 23d
149, 151, 60 T11. Dec. 250, 432 N.E.Z2d 1149 (1982);
accord Richie wv. Laususe, 8392 S5.W.z2d 744, 748 {(Mo.
Ct. App. 1994} .7

Neble v, Corkin, 45 Conn. Supp. 330, 332-33, 717 A.2d 301,

302-03 (1998).°

‘We note that some authority from other jurisdictions has
determined that a lack of capacity to be sued does not affect
a court's subject-matter jurisdiction. Currier v. Sutherland,
218 P,3d 709, 712-13 (Colo. 2009), and cases cited therein,
Those cases are distinguishable, however, because the tort or
contract claims asserted in those cases could be maintained
against a different entity or a representative or estate of
the named defendant. In this case, the custody claim asserted
by the father could not be asserted against a representative
of the mether or against the mother's estate. 1In resolving

20
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Given the foregoing, we conclude that the father's
custody action 1in case number DR-10-882 was wvoid at its
inception because the sole named defendant was a deceased
person who lacked the capacity to be sued in a custody action.
Therefore, the trial court never obktained subject-matter
Jurisdiction over the father's custody claim in case number
DR-10-882.7 "The absence of subject-matter Jurisdiction
renders vold any Jjudgment entered in the action.™ Moore v.

John Hancock Life Ins. Co., 876 So. 2d 443, 448 (Ala. 2003).

Further, an appellate court may notice an absence c¢f subject-

matter jurisdiction ex merc motu. Riley v. Hughes, 17 So. 3d

43, 648 (Ala. 2009). We hold that the judgment in case
number DR-10-882 1is wvoid for want of subject-matter
Jurisdiction, and we dismiss the appeal from that judgment.

Owens v. Owens, 51 S5o. 3d 364, 367 (Ala. Civ. App. 2010). For

this appeal, we have considered only the custody claim at
issue in case number DR-10-882, and we confine the holding of
this case to the facts of this case.

‘We further ncte that even 1if the trial court had
attempted to add the maternal grandmcocther as a defendant to
the father's custody action after it ordered that she be
served with the father's custody petition, such an attempt
would have had no effect because the father's custody action
was volid ab initlo,

21
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that reason, we have elected not to address the merits of the
father's argument that the maternal aunt and uncle lacked
standing to appeal the void judgment entered 1in case number
DR-10-882.

We next turn to the maternal aunt and uncle's arguments
that the trial court erred in cencluding that the c¢child was
not dependent. The maternal aunt and uncle contend that they
presented clear and convincing evidence demonstrating that, in
the four vyears after the mother's death, the father had
abandoned the child and had left her to ke raised by others.

See I'.B. v. T.H., 2320 So. 34 429, 4232 (Ala. Civ. App. 2009)

("[A]llegations of dependency must be proven by clear and
convincing evidence."}; see also % 12-15-310(b), Ala. Code
1875 (requiring dependency allegations to be proven by clear
and convincing evidence) .

"A child 1s dependent 1f, at the time a petition is filed
in the juvenile court alleging dependency, the child meets the

statutory definiticn of a dependent child." Ex parte L.E.O.,

6l So. 34 1042, 1046 {(Ala. 2010). The definition of

"dependent child" is set forth in § 12-15-102(8) (a), Ala. Code

22
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1875; that section defines the term "dependent c¢child" to
include a child

"who has been adjudicated dependent by a juvenile
court and 1s 1In need of care o¢or supervision and
meets any of the following circumstances:

"

"5, Whose parent, legal guardian, legal
custodian, or other custedian has abandoned the
child, as defined in subdivision (1) of Section 12-
15-301."

Section 12-15-301 (1), Ala. Code 1975, defines that
"abandonment" as:

"A veluntary and intenticnal relinguishment of the
custody of & c¢hild by a parent, or a withholding
from the child, without goocd cause or excuse, by the
parent, of his or her ©presence, care, love,
pretecticon, maintenance, or the opportunity for the
display of filial affecticon, or the failure to claim
the rights of & parent, or failure to perform the
duties of a parent.”

In Ex parte L.E.O., supra, the child had resided for

three yvears with the petiticners with the mother's permission;
the petitioners were nct related to the c¢child. The
petitioners sought to have the child declared dependent and to
be awarded custody of the child. At the time the petitioners
filed their dependency petition, the c¢child's father, who had

been living in California, had not seen the child for more
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than three years. The father testified that he had had no
idea the mother had relincuished custody of the child to the
petitioners and that the mother had thwarted his efforts to
visit the child. The juvenile court determined that the child
was not dependent, and this court affirmed the Jjuvenile

court's judgment without an opinion. L.E.O. v. A.L., 61 So.

32d 1041 (Ala. Civ. App. 2009;. Cur supreme court reversed,
holding that the evidence clearly established that the father
had abandoned the c¢hild and, therefore, that the child was

dependent. Ex parte L.E.O., supra.

In so holding, our supreme court stated that when a child
meets one of the criteria under the definition ¢f a "dependent
child," including abandcnment, the juvenile court must also
determine whether the c¢hild 1s "in need of care or

supervision." Ex parte L.E.O., 61 Sc¢. 3d at 1047; see also §

12-15-102(8) (&}, Ala. Ccde 1975 (A "dependent child" is one
"who has keen adjudicated dependent by a juvenile court and is

in need of care or supervision and meets any of the following

circumstances: ...." {emphasis added)). The supreme court
declared that "[i]t 1is & reasonable interpretation of [the

predecessor to § 12-15-102(8) ] tc require that, in determining
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whether a child is 'in need of care or supervision,' the
Juvenile court must consider whether the child is receiving

adequate care and supervision from those perscons legally

obligated to care for and/or to supervise the child."” Ex

parte L.E.C., 61 So. 32d at 1047. In Ex parte L.E.Q., supra,

our supreme court noted that the father had merely assumed
without verifying that the mother had adequately cared for the
child for more than three years, that he had failed to ensure
that the child had basic sssentials, and that he had failed to
contribute to the support of the child. Accordingly, the
court concluded that, "at the time the petiticners sought
custody of the child and a finding of dependency, the child
had been abandoned by both perscns legally obligated to care
for and/or supervise him." Id. at 1050.

We note that the maternal aunt and uncle cite J.S.M. v.
P.J., 902 So. 2d 89 (Ala. Civ. App. 2004), in support of their

contenticn that the child was dependent.? In that case, the

°In their brief on appeal, in addition to other authority,
the maternal aunt and uncle cite cases addressing whether a
parent loses his or her prima facie right to custody of a
child in a custody acticn if the evidence demonstrates that
the parent voluntarily relinquished custody of the child to a
nocnparent. See Ex parte G.C., supra {(a custody case in which
a majority of our supreme court held that the father had

25



2101154 and 2101173

father of the 1l4-year-old child at issue had left the child in
the care of the petitioner, a nonrelative, for most of the
child's 1life. The father had paid child support to the
petitioner, but his visitation with the child was sporadic.
Puring one of those visitations, the father refused to allow
the c¢child to return to the petitioner's home; the child was
residing with the father at the time of the dependency
hearing. The juvenile court found the child to be dependent,
and this court affirmed the dependency judgment, ncting that
the father had paid some support for the child and had visited
the child only sporadically and that the child had a strong
emotional bond to the petitioner as a result ¢f having lived

with her for the vast majority c¢f his life. J.S.M. v. P.J.,

02 So. 2d at 96.
In this case, even assuming that the Tather saw the child

in 2006 as much as he claimed at trial, i.e., approximately 10

voluntarily relingquished custody of the child and, therefore,
had lost his prima facie right to custody of the child);
T.T.T. v. R.H., 999 So. 2d 544 (Ala. Civ. App. 2008) (same) .
Although there are similarities between the concepts of
abandonment and a voluntary relinquishment of custody, see,
e.g., T.5. v. E.J., 976 So. 2d 497 (Ala. Civ. App. 2007), in
this opinion we have confined our analysis Lo that part of the
maternal aunt and uncle's argument pertaining to the issue of
abandonment.
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times in the month or so following the mother's death, 1t is
undisputed that the father had no further contact with the
child in 2006. The father admitted that he did not have any
contact with the child in 2007 or 2008. The father had one
visit with the child in 2009, when he attended her birthday
party. After that wvisit, the father made one request for
visitation with the c¢hild, and the maternal uncle explained
that the family was to be out of town at the time of that
proposed visit. The father did not attempt to reschedule that
proposed visit, made no attempt to see the child again, and
did not see the child again before filing his custody petition
in October 2010. The maternal aunt and uncle filed their
dependency action one month later, contending that the
father's conduct during the child's life befcore filing that
petition constituted an abandonment of the child.

The father, in arguing that the facts in Ex parte L.E.O.,

supra, are distinguishable from the facts of this case, has

emphasized that, unlike the father in Ex parte L.E.0O., he has

contributed to the support of the child.® However, the father

‘As indicated earlier in this opinion, for reascns not
made clear in the record on appeal, the maternal aunt and
uncle did not receive the child-support payments made by the
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in J.S.M. v. P.J., supra, alsco left his child in the custody

of others for vyears, and the fact that he had paid child
support was not held to negate the dependency of the child.
Further, the statutory definition of abandonment
specifies that a parent abandons a child when he or she
"withhold[s] from the child, without good cause or excuse,

his or her presence, care, love, protection, maintenance, or

the opportunity for the display of filial affection, or the

failure to c¢claim the rights of a parent, or failure to perform

the duties of a parent."” $ 12-15-301{1). Although

"maintenance,” 1.e., support, 1s one of many Tfactors to
consider 1n determining whether a parent has abandoned a
child, it is clear that failing to be present and act as a
parent 1s equally significant. The father does not contend
that there 1s any evidence indicating that he served any
parental role to the child in the four years between the death
of the mother and the time he filed his petition for custody
of the child. Other than his testimony that he loved the
child, there 1is no evidence 1ndicating that, after the

mother's death, the c¢hild enjovyved the presence, careg,

father.
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protection, or filial affection of the father, or that the
father claimed the rights or performed the duties of a parent.
See § 12-15-301(1).

The father contends in his brief submitted to this court
that his current circumstances do not support a determination
that the child is dependent. In making that argument, the
father c¢ites his current circumstances, maintains that he is
new willing and able to properly care for the child, and
insists that a child's dependency should be determined at the
time of the dependency hearing. At the time of the entry of
the July 22, 2011, Jjudgment in the dependency action, the
father had abandoned the child to the care of cthers for more
than four vyears. The father's filing a custoedy action and, as
part of that action, obtaining visitation with the child did

not negate his abandenment of the child., 5Sege Ex parte J.W.B.,

833 So. 2d 1081, 1092 (Ala. 2005} ("'We should not eguate the
filing of "court papers" and the taking of legal positions
with the establishment of human relaticnships.'" (guoting

K.W.J. v. J.W.B., 933 50. 2d 1975, 1081 (Ala. Civ. App. 2005)

(Murdock, J., dissenting))}. Further, we decline to held that

the father's regular exercise ¢f that court-ordered visitation
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for approximately seven months before the final hearing in any
way diminished the effects of his abandonment of the child.
The testimony of Dr. Wilson was that, as a result of the
father's abandonment, the child considered the maternal aunt
and uncle to be her parents and that a transfer of custody
away from them could have a damaging effect on the child. The
child's testimony at the final hearing supported those
statements. We cannot conclude that, under these facts, the
father's stated willingness to appear in the child's 1life and
serve 1n a parental role diminished or erased his abandonment
of her for the vast majority of her life.

Further, we note that mother in J.W. v. N.K.M., 98%9 So.

2d 526 (Ala. Civ. App. 2008), made an argument similar to the
father's, i.e., that her circumstances at the time of the
hearing and judgment did not support a determination that the
child at issue 1n that case was dependent. In making that

argument, the mother in J.W. v. N.K.M., supra, cited cases in

which this court had emphasized a parent's current situation
in termination-cof-parental-rights cases. This court rejected
the argument in that case, stating:

"In those cases, however, the evidence indicated
that the parents had altered the circumstances of
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their 1lives to enable them to ke more stable or
appropriate parents. The evidence in this case
supports a finding that the mother's current
circumstances are gimilar to her circumstances
during the periods in which she elected to leave the
child with relatives rather than provide a home for
the child herself."

G99 So. 2d at 538 (emphasis added).

Similarly, in this case, the evidence demconstrates that
the father's circumstances at the time of the trial were the
same as those during the vears following the mother's death,
when he failed to meet his parental responsibilities to the
child. The father testified that he believed he became mature
encugh to "handle this," i.e., to assume custody of the childg,
at the same time he first started working in the insurance
business, which he stated was 1in 2007. However, the father
admitted he did ncot see the child during 2007 or 2008 and that
he visited her only once during 2009, The father married his
current wife in August 2009, and in Neovember 2009 the father
and his wife purchased a home. Approximately one year later,
and without having attempted to make contact with the child or
the maternal aunt and uncle, the father filed his Octoker 2010

custody petition.
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We note that the father has contended that his youth and
lack of maturity prevented him from assuming custody of the
child earlier. However, the maternal aunt and uncle are only
two and three vyears older, respectively, than the father.
Thus, the maternal aunt and uncle were guite yvoung themselves
when they toock physical custody of the c¢hild and began
providing a home and caring for the child. In fact, at the
time the maternal aunt and uncle stepped in to meet what
should have been the father's parental responsibilities, they
were both younger than was the father at the time he filed his
petition for custody of the child.

Like the father in J.S.M. v. P.J., supra, the father in

this case, although he contributed tc¢ the child's support,
left the c¢hild to be cared for by others for vears. We
recognize that a finding ¢f dependency must be suppcrted by
clear and convincing evidence and that a determination whether
a child 1s dependent is within the discretion of the trial

court. ExX parte L.E.Q., 61 So. 3d at 1048; J.S.M. v. P.J.,

802 So. 2d at %>. However, we conclude the facts of this case

are similar tce those of Ex parte L.E.Q., supra, in that '"no

credible evidence supports the [trial] court's conclusion”
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that the child was not dependent as a result of the father's

abandoning her. Ex parte L.E.O., 61 So. 3d at 1048.

We conclude that the trial court erred in failing to find
the child dependent because of the father's abandonment of the
child. We therefore reverse the judgment in case number JU-
10-300302.01 and remand the cause for the trial court to enter
a judgment in conformity with this cpinicen.?” The appeal of
the judgment in case number DR-10-882 is dismissed.

2101154 -- APPEAL DISMISSED.

2101172 -- REVERSED AND REMANDED.

Thompson, P.J., and Pittman, Bryan, and Thomas, JJ.,
concur.

Moore, J., concurs in the result, with writing.

“Because we are reversing the Jjudgment denying the
maternal aunt and uncle's dependency petition, we pretermit
discussicn of the maternal aunt and uncle's argument that the
trial court erred in failing to conduct a hearing on their
pestjudgment motion.
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MOORE, Judge, concurring in the result.

Courts throughout this country universally recognize that
a deceased person lacks the capacity to be sued, but the
courts are split on whether a complaint naming a deceased
person as the sole defendant i1s a legal nullity that fails to
invoke the subject-matter Jjurisdiction of the court. See

Currier v. Sutherland, 218 P.3d4 709, 713 {(Colo. 2009) (citing

6A Charles Alan Wright & Arthur R. Miller, Federal Practice

and Procedure § 1558 (2d ed. 1990)). 0Older cases have taken

the position that "a defect in capacity deprives the court of
subject-matter jurisdiction, since a real case ¢r centroversy
does not exist when one of the parties i1s incapable of suing
or keing sued."™ 6A Charles Allen Wright, Arthur R. Miller &

Mary Kay Kane, Federal Practice and Procedure § 1559 (3d ed.

2010) (feootnotes omitted). However, more modern decisions
have reasoned that a lack of capacity to be sued does not
affect subject-matter jurisdiction, which concerns solely the

power of a court to decide a case. See, e.g., Currier, 218

P.3d at 713 ({citing Marvland People's Counsel v. Federal

Energy Regulatory Comm'n, 760 F.2d 318, 219 (D.C. Cir. 1985);

Summers v. Interstate Tractor & Egquip. Co., 466 F.2d4d 42, 50
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(9th Cir. 1972); Brcown v. Keller, 274 F.24 779, 780 (6th Cir.

1960); Vorhees v. Baltazar, 283 Kan. 388%, 153 P.3d4 1227, 1232

(2007); and Austin Nursing Ctr., Inc. v. Lovato, 171 S.W.3d

845, 848-49 (Tex. 2005)); see also Trimble v. Engelking, 130

Idaho 300, 302-03, 93% P.2d 1379, 1381-82 (1997) (treating
legal-nullity rule as remnant c¢f antiguated strict-pleading
regquirements and refusing to adopt it). The latter cases hold
that the naming of a deceased defendant is a defect that can
be cured by substitution of the real party in interest.

No Alakama appvellate court has addressed the effect of a
complaint filed solely against a deceased person. QOur supreme
court has held that a complaint filed by a person who lacks
standing to sue fails to 1invoke the subject-matter
Jurisdiction of the trial court and that the complaint cannot

be amended to substitute an appropriate plaintiff, ee Cadle

Co. v. Shabani, 4 So. 3d 460, 462-63 (Ala. 2008). By analogy,

that reasoning would align Alabama with those Jjurisdictions
holding that a trial court has no subject-matter jurisdiction

over a complaint solely against a deceased person. Seg,

-

4

Bricker v. Borah, 127 I1l1. App. 3d 722, 469 N.E.Zd 241, 82

I11. Dec. 707 (1984); Mitchell v. Money, 602 S.W.2Zd 687 (Ky.
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Ct. App. 1980); and Mercer v. Morgan, 8¢ N.M. 711, 526 P.Z2d

1304 (Ct. App. 1974); sce also Garlock Segaling Techns., LLC v,

Pittman, [Ms. 2008-IA-01572-3CT, Oct. 14, 2010] So. 3d

(Miss. 2010} (holding that complaint filed in name of deceased
person was a legal nullity).

Thus, the custody petition filed on October 14, 2010, by
M.C. ("the father'") against J.5. ("the mother™), who died in
2006, failed to invocke the subject-matter jurisdiction of the
trial court, and all subsequent actions by the trial court in
case no. DR-10-882, Iincluding the entry cf a judgment awarding
custody of the child to the father, are void. A void judgment

will not support an appeal. Haves v. Haves, 146 So. 3d 117,

120 (Ala. Civ. App. 2009). Therefore, I concur that this
court should dismiss appeal no. 2101154.

As to appeal no. 2101173, A.E., the maternal aunt, and
J.E., the maternal uncle, argue that the trial court, acting
in 1ts capacity as a Jjuvenile c¢ourt, c¢learly erred in
declining to find the child dependent. The evidence proves
that the mother, the c¢child's legal custodian pursuant Lo a
2005 child-support judgment, died in 2006. Less than two

months later, S.K.P., the maternal grandmother, obtained a
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judoment declaring the child dependent and naming her as the
child's legal custodian. Whatever legal rights the maternal
grandmother received from that judgment, which was obtained in
a dependency proceeding in which the father apparently was
never served, see Rule 13{(A) (1), Ala. R. Juv. P. (reguiring
service of dependency petitions on parents of child), the
maternal grandmocther did not long exercise those rights,
turning custody ¢f the child over Lo the maternal aunt and
uncle within a few months. The child resided with the
maternal aunt and uncle and they acted as her de facto
custodians up until the Lime of the dependency hearing on July
21, 2011.

In ExXx parte L.E.CQ., 61 So. 3d 1042 (Ala. 2010), our

supreme court determined that a child that has been abandoned
by his or her parents is "in need of care or supervisiocn," and
therefore dependent, when the child 1s not "receiving adeguate

care and supervision from those persons legally obligated to

care for and/or to supervise the child." €1 So. 3d at 1047,

In Ex parte T.E.C., the supreme court construed the statutory

definition of "dependent child" in former § 12-15-1(10), Ala.

Code 1975, a part of the former Alabama Juvenile Justice Act
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("the former AJJA"}, former & 12-15-1 et seqg., Ala. Code 1975,

but the terms at issue in Ex parte L.E.C. remain essentially

unchanged in the new version of the Alabama Juvenile Justice
Act ("the AJJA"), &% 12-15-100 et seqg., Ala. Code 1975. Sce &

12-15-102(8), Ala. Code 1%75. Thus, Ex parte L.E.0. remains

controlling precedent as to the definition of a "dependent

child." Bolte v. Rcbertson, 241 So. 2d 920, 924 (Ala. 2006)

(per Parker, J., with four Justices concurring in the result)
(holding that caselaw Interpreting predecessor statute
remained good law because present statute lacked material
changes) .
The facts, outlined in detail in the main opinion,

Sco. 3d at  , show, without dispute, that the father had
abandoned the child within the meaning of that term as set cut
in & 12-15-301 (1), Ala. Code 1975. Aside from sporadic visits
ending in 2006 and the payment ¢f child support, the father,
without good cause or excuse, did nothing te act as a father
toward the child until asserting his parental rights for the
first time in 2010, when he filed his custody petition. The

father left the child to reside with the maternal aunt and

uncle, who, indisputably, never acquired legal custody of the
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child and who, at all times, acted as mere "uncobligated
volunteers” with "no legal obligation" to the child. See

Newman v. Newman, 667 So. 2d 1362, 1366-67 (Ala. Civ. App.

1894). Those undisputed facts show that, at the time of the
dependency hearing, the child fit firmly within the definition
of a "dependent child"” as a child "[w]lhose parent ... has
abandoned the c¢hild, as defined in subdivision (1) of Section
12-15-301," s 12-15-102(8)a.5., and who was not "receiving
adequate care and supervision Ifrom those perscns legally
obligated to care for and/or to supervise the child.™ Ex

parte L.E.O., 61 So. 3d at 1047 (emphasis omitted).

The father nevertheless argues that the child could not
be considered dependent bescause he was no longer abandoning
the child, having asserted his parental right to visitation in
the trial court beginning in December 2010. Viewing the
evidence of the cilrcumstances exlisting at the time of the
hearing on July 21, 2011, it remains that the father, strictly

speaking, "has abandoned the child," as that term is phrased

in the past tense 1in % 12-15-102(8)a.5. {(emphasis added).
But, even without such a strict construction, I cannot imagine

that the legislature intended that a child would be considered
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no longer abandoned because a parent, who had utterly
disappeared from the life of the child for years, had recently
reappeared before a dependency hearing to attempt to claim a
normal parental role through incremental visitation. I agree
with the main c¢pinicen, = Sc. 3d at  , that any current
presence of that parent 1in the c¢hild's 1ife would not
alleviate the fact that the c¢hild was Zforced, without
Justification, to go without the affiliation of the parent
and, as illustrated in this case, impelled to forge familial

bonds with others during the period when the parent was

missing. Sge generally Ex parte J.W.B., 933 So. 24 1081, 1092

(Ala. 2005) {quoting K.W.J. v. J.W.B., 933 So. 2d 1075, 1080-

81 (Ala. Civ. App. 2005} {Murdock, J., dissenting)) (noting
that an abandoned child continues to grow and form bonds with
his or her caretakers in the absence ¢f the missing parent).

David R. Wilson, a licensed psvycholcgist, rendered an
opinion in this case that would undoubtedly be repeated in any
case like this and that the trial court indicated it accepted
-— that the child considers the maternal aunt and uncle tec be
her parents and that the c¢child "definitely" would suffer

"devastating" psychological and emotional harm affecting her
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long into her life if the child were removed from thelr care.
That harm would be directly traceable to the fact that the
father abandoned the child, causing her to turn elsewhere for
a parent-child relationship. The entire thrust of the
dependency statutes is to protect children from being harmed
by their parents' acts or cmissions. See & 12-15-101, Ala.
Code 19%75. Thus, when a parent "has abandoned" a child, like
the father did in this <c¢ase, the c¢hild should not ke
considered "unabandoned" for the purposes of determining the
dependency of the child when the effects of the earlier

abandonment still subject the c¢hild to harm. See Pace v.

Armstrong World Indus., Inc., 578 So. 24 281, Z83 (Ala. 1991)

(hclding that statute should be construed to give effect to
the purpose soucht to be obtained). Thus, the mere fact that
the Tfather had started visiting with the child in the seven
months preceding the dependency hearing does not mean that the
child was no longer abandoned.

The trial court clearly erred in failing to find the
child dependent within the meaning of § 12-15-102(8)a.5. and
in accordance with our supreme court's decision 1In Ex parte

L.E.O.. Despite any disagreement I may have with Ex parte
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L.E.O., see L.E.C. v. A.L., 61 Sc. 34 1058, 1059-67 {(Ala. Civ.

App. 2010) {(Moore, J., concurring in the result), I am
constrained to give that decision its fullest effect. § 12-3-
16, Ala. Code 1975. I concur in the result reached by the
main opinion in appeal no. 2101173 -- that the Jjudgment
entered in case no. JU-10-300302.01, declining to find the
child dependent and dismissing the dependency petition filed
by the maternal aunt and uncle, is due to be reversed and the
case remanded for the trial court to make a Ifinding of
dependency and to conduct such further proceedings as required

by the AJJA. Ex parte L.E.O., 61 So. 3d at 1050.

However, this court cannot render a judgment awarding the
maternal aunt and uncle custody of the child, as they reguest
in their brief. Because the trial court declined to find the
child dependent, the trial court did not proceed to the

dispositional phase of the dependency proceeding. Sece T.C. v.

Mac.M., [Ms. 2100037, Nov. 18, 2011] So. 3d , (Ala.
Civ. App. 2011) (Moocre, J., dissenting) (explaining the two
phases of dependency proceedings). As such, the trial court

never entered any Judgment disposing of the custody of the

child in the dependency prcceeding. Despite the fact that it
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is apparent to me that the best interests of the child would
be served by awarding the maternal aunt and uncle legal and
physical custody of the child, I believe it would be premature
for this court to order the trial court to do so when the
trial court has not vyet had an opportunity to fulfill its

statutory duty. See 12-15-314, Ala. Code 1975,
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