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B a c k g r o u n d 

T h i s i s t h e s e c o n d t i m e t h e s e p a r t i e s have b e e n b e f o r e 

t h i s c o u r t . See M.A.J. v. S.B., 73 So. 3d 1287 ( A l a . C i v . 

App. 2 0 1 1 ) . I n M.A.J., we s e t f o r t h t h e f o l l o w i n g p e r t i n e n t 

p r o c e d u r a l h i s t o r y : 

"The c h i l d was p r e v i o u s l y t h e s u b j e c t o f a 2006 
d e p e n d e n c y a c t i o n i n t h e j u v e n i l e c o u r t t h a t was 
b r o u g h t b y S.B., t h e c h i l d ' s m a t e r n a l g r a n d m o t h e r 
('the m a t e r n a l g r a n d m o t h e r ' ) . T h a t a c t i o n 
u l t i m a t e l y r e s u l t e d i n a November 28, 2007, judgment 
f i n d i n g t h e c h i l d d e p e n d e n t and o r d e r i n g t h a t 
c u s t o d y o f t h e c h i l d w o u l d be ' s h a r e d ' b y t h e f a t h e r 
and t h e m a t e r n a l g r a n d m o t h e r and t h a t t h e y w o u l d 
' s h a r e t i m e s o f p h y s i c a l c u s t o d y . ' 

t o 
f a t h e r 

"On A u g u s t 13, 2009, t h e f a t h e r f i l e d a p e t i t i o n 
d i f y t h e November 28, 2007, j u d g m e n t , w h i c h t h e m o d i f y t h e November 28, 2007, j u d g m e n t , w h i c h t h e 

h e r amended on June 18, 2010. A f t e r t h e m a t e r n a l 
g r a n d m o t h e r f i l e d an a nswer t o t h e amended p e t i t i o n , 
t h e j u v e n i l e c o u r t c o n d u c t e d a t r i a l on t h e m e r i t s . 
On S eptember 5, 2010, t h e j u v e n i l e c o u r t e n t e r e d a 
j u d g m e n t c o n c l u d i n g t h a t t h e f a t h e r h a d f a i l e d t o 
meet t h e s t a n d a r d f o r m o d i f i c a t i o n s e t o u t i n Ex 
p a r t e McLendon, 455 So. 2d 863 ( A l a . 1 9 8 4 ) , and 
s t a t e d : 'The c a r e , c u s t o d y and c o n t r o l o f [ t h e 
c h i l d ] t o r e m a i n w i t h m a t e r n a l g r a n d m o t h e r . ' The 
j u v e n i l e c o u r t a w a r d e d t h e f a t h e r v i s i t a t i o n as s e t 
o u t i n a s c h e d u l e a t t a c h e d t o t h e j u d g m e n t . " 

73 So. 3d a t 1288 ( f o o t n o t e o m i t t e d ) . The f a t h e r a p p e a l e d . 

On a p p e a l , t h i s c o u r t a g r e e d w i t h t h e f a t h e r t h a t t h e 

j u v e n i l e c o u r t h a d e r r e d i n a p p l y i n g t h e c u s t o d y - m o d i f i c a t i o n 

s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 
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1 9 8 4 ) . 73 So. 3d a t 1289. We n o t e d t h a t t h e f a t h e r a n d S.B. 

("the m a t e r n a l g r a n d m o t h e r " ) h a d h e l d j o i n t c u s t o d y o f t h e 

c h i l d b e f o r e t h e e n t r y o f t h e September 5, 2010, j u d g m e n t and, 

t h e r e f o r e , t h a t t h e b e s t - i n t e r e s t s t a n d a r d g o v e r n e d t h e 

f a t h e r ' s c u s t o d y - m o d i f i c a t i o n p e t i t i o n . I d . ( c i t i n g Ex p a r t e  

C ouch, 521 So. 2d 987 ( A l a . 1 9 8 8 ) ) . 

We a l s o c o n c l u d e d t h a t t h e j u v e n i l e c o u r t h a d e r r e d i n 

i n m o d i f y i n g i t s p r i o r j u d g m e n t t o a w a r d t h e m a t e r n a l 

g r a n d m o t h e r s o l e c u s t o d y o f t h e c h i l d . I d . We r e c o g n i z e d 

t h a t t h e m a t e r n a l g r a n d m o t h e r h a d n o t f i l e d a c o u n t e r c l a i m 

s e e k i n g s o l e c u s t o d y o f t h e c h i l d , t h a t she h a d n o t o t h e r w i s e 

n o t i f i e d t h e f a t h e r t h a t she was s e e k i n g s o l e c u s t o d y , a n d 

t h a t t h e f a t h e r h a d n o t h a d n o t i c e t h a t he c o u l d l o s e j o i n t 

c u s t o d y o f t h e c h i l d . I d . We, t h e r e f o r e , r e v e r s e d t h e 

j u v e n i l e c o u r t ' s j u d g m e n t and remanded t h e c a u s e f o r t h e 

j u v e n i l e c o u r t " t o d e t e r m i n e f r o m t h e e v i d e n c e w h e t h e r i t i s 

i n t h e b e s t i n t e r e s t s o f t h e c h i l d t h a t t h e j o i n t - c u s t o d y 

a r r a n g e m e n t be m o d i f i e d . " 73 So. 3d a t 1291. 

On remand, t h e j u v e n i l e c o u r t h e a r d a r g u m e n t s r e g a r d i n g 

t h e p r o p e r a p p l i c a t i o n o f t h e b e s t - i n t e r e s t s t a n d a r d t o t h e 

e v i d e n c e p r e v i o u s l y p r e s e n t e d t o t h e j u v e n i l e c o u r t . On 
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A u g u s t 31, 2011, t h e j u v e n i l e c o u r t e n t e r e d a j u d g m e n t s t a t i n g 

t h a t , i n c o m p l i a n c e w i t h t h i s c o u r t ' s d i r e c t i v e s , i t h a d 

a p p l i e d t h e b e s t - i n t e r e s t s t a n d a r d t o t h e e v i d e n c e p r e s e n t e d 

a t t h e A u g u s t 6, 2010, t r i a l on t h e f a t h e r ' s p e t i t i o n t o 

m o d i f y c u s t o d y an d d e n y i n g t h e f a t h e r ' s p e t i t i o n . The 

j u v e n i l e c o u r t a l s o n o t e d t h a t i t was c l o s i n g t h e c a s e and 

t e r m i n a t i n g " a l l a p p o i n t m e n t s as t o a t t o r n e y s . " On September 

7, 2011, t h e f a t h e r t i m e l y f i l e d a m o t i o n t o a l t e r , amend, o r 

v a c a t e t h e j u d g m e n t , a s s e r t i n g t h a t t h e j u v e n i l e c o u r t h a d 

i m p r o p e r l y a w a r d e d t h e m a t e r n a l g r a n d m o t h e r s o l e c u s t o d y o f 

t h e c h i l d , i n v i o l a t i o n o f t h i s c o u r t ' s mandate i n M.A.J., 

s u p r a . The f a t h e r r a i s e d no o t h e r i s s u e s i n h i s p o s t j u d g m e n t 

m o t i o n . On S eptember 21, 2011, t h e f a t h e r t i m e l y f i l e d h i s 

n o t i c e o f a p p e a l . 

On S e p t e m b e r 26, 2011, t h e j u v e n i l e c o u r t e n t e r e d an 

o r d e r f i n d i n g t h a t , f o r p u r p o s e s o f a p p e a l , t h e f a t h e r was n o t 

i n d i g e n t ; t h e j u v e n i l e c o u r t a l s o n o t e d t h a t i t h a d b a s e d t h a t 

f i n d i n g on t h e f a t h e r ' s t e s t i m o n y d u r i n g t h e t r i a l on h i s 

m o d i f i c a t i o n p e t i t i o n . I n a s e p a r a t e o r d e r d a t e d September 

26, 2011, t h e j u v e n i l e c o u r t p u r p o r t e d t o g r a n t t h e f a t h e r ' s 

p o s t j u d g m e n t m o t i o n as t o t h e i s s u e o f c u s t o d y by amending i t s 
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A u g u s t 31, 2011, j u d g m e n t t o a w a r d t h e f a t h e r and t h e m a t e r n a l 

g r a n d m o t h e r j o i n t c u s t o d y b u t l e a v i n g a l l o t h e r t e r m s o f t h a t 

A u g u s t 31, 2011, j u d gment i n e f f e c t . 

A n a l y s i s 

The f a t h e r a r g u e s t h a t t h e j u v e n i l e c o u r t ' s A u g u s t 31, 

2011, c u s t o d y a w a r d v i o l a t e d t h e mandate i s s u e d b y t h i s c o u r t 

i n M.A.J., s u p r a . We f i r s t n o t e t h a t t h e f a t h e r f i l e d a 

t i m e l y p o s t j u d g m e n t m o t i o n on S eptember 7, 2011, a s s e r t i n g 

t h a t t h e j u v e n i l e c o u r t h a d v i o l a t e d t h i s c o u r t ' s mandate i n 

M.A.J., s u p r a , by a w a r d i n g t h e m a t e r n a l g r a n d m o t h e r s o l e 

c u s t o d y o f t h e c h i l d . However, t h e j u v e n i l e c o u r t f a i l e d t o 

r u l e on t h a t m o t i o n w i t h i n 14 d a y s o f i t s f i l i n g and, t h u s , 

p u r s u a n t t o R u l e 1 ( B ) , A l a . R. J u v . P., t h a t m o t i o n was deemed 

d e n i e d by o p e r a t i o n o f l a w on S eptember 21, 2011. See S.D.C.  

v. N.L., 864 So. 2d 1089, 1090 ( A l a . C i v . App. 2 0 0 2 ) . 

A l t h o u g h t h e j u v e n i l e c o u r t e n t e r e d an o r d e r on S eptember 26, 

2011, p u r p o r t i n g t o g r a n t t h e f a t h e r ' s p o s t j u d g m e n t m o t i o n , 

any a c t i o n on t h e f a t h e r ' s p o s t j u d g m e n t m o t i o n on S e p t e m b e r 

26, 2011, was a n u l l i t y b e c a u s e t h e f a t h e r ' s m o t i o n ha d 

a l r e a d y been d e n i e d by o p e r a t i o n o f l a w on S eptember 21, 2011. 

I d . a t 1091. 
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B e c a u s e t h e j u v e n i l e c o u r t ' s S eptember 26, 2011, o r d e r 

was a n u l l i t y , we now c o n s i d e r w h e t h e r t h e j u v e n i l e c o u r t ' s 

A u g u s t 31, 2011, j u dgment v i o l a t e d t h i s c o u r t ' s mandate i n 

M.A.J., s u p r a . 

" I n Ex p a r t e E d w a r d s , [727 So. 2d 792 ( A l a . 
1 9 9 8 ) , ] t h i s C o u r t h e l d t h a t when an a p p e l l a t e c o u r t 
remands a c a s e , t h e t r i a l c o u r t does n o t have t h e 
d i s c r e t i o n t o c o n d u c t a new t r i a l o r an e v i d e n t i a r y 
h e a r i n g . 727 So. 2d a t 794-95. I n s t e a d , a f t e r a 
c a s e i s remanded, t h e t r i a l c o u r t may e n t e r ' " ' [ n ] o 
j u d g m e n t o t h e r t h a n t h a t d i r e c t e d o r p e r m i t t e d by 
t h e r e v i e w i n g c o u r t The a p p e l l a t e c o u r t ' s 
d e c i s i o n i s f i n a l as t o a l l m a t t e r s b e f o r e i t , 
becomes t h e l a w o f t h e c a s e , and must be e x e c u t e d 
a c c o r d i n g t o t h e mandate, w i t h o u t g r a n t i n g a new 
t r i a l o r t a k i n g a d d i t i o n a l e v i d e n c e . ' " ' I d . a t 794 
( q u o t i n g Ex p a r t e A l a b a m a Power Co., 431 So. 2d 151 
( A l a . 1 9 8 3 ) , q u o t i n g i n t u r n 5 Am. J u r . 2d A p p e a l &  
E r r o r § 991 ( 1 9 6 2 ) ) . " 

Ex p a r t e Queen, 959 So. 2d 620, 621 ( A l a . 2 0 0 6 ) . 

A l t h o u g h t h e j u v e n i l e c o u r t ' s A u g u s t 31, 2011, j u d g m e n t 

i s n o t e a s i l y d e c i p h e r e d , we a g r e e w i t h t h e f a t h e r t h a t , i n 

t h a t j u d g m e n t , t h e j u v e n i l e c o u r t v i o l a t e d t h i s c o u r t ' s 

mandate by i m p r o p e r l y t r a n s f e r r i n g c u s t o d y o f t h e c h i l d t o t h e 

m a t e r n a l g r a n d m o t h e r . I n t h a t j u d g m e n t , t h e j u v e n i l e c o u r t 

i n d i c a t e d t h a t , a f t e r c o n s i d e r i n g t h e p r e v i o u s l y p r e s e n t e d 

e v i d e n c e u n d e r t h e b e s t - i n t e r e s t s t a n d a r d , c u s t o d y o f t h e 

c h i l d i s " a warded t o / t o r e m a i n w i t h " t h e m a t e r n a l g r a n d m o t h e r 
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and t h a t t h e " f a t h e r ' s p e t i t i o n t o m o d i f y [ c u s t o d y ] i s 

d e n i e d . " 

I n M.A.J., s u p r a , h o w e v e r, we c o n c l u d e d t h a t , due t o t h e 

p r o c e d u r a l p o s t u r e o f t h e a c t i o n , t h e j u v e n i l e c o u r t c o u l d 

o n l y g r a n t t h e f a t h e r ' s p e t i t i o n t o m o d i f y t h e j o i n t - c u s t o d y 

a r r a n g e m e n t i n f a v o r o f t h e f a t h e r o r deny t h a t p e t i t i o n , 

t h e r e b y m a i n t a i n i n g t h e a l r e a d y e x i s t i n g j o i n t - c u s t o d y 

a r r a n g e m e n t . I d . a t 1289. Thus, a l t h o u g h t h e j u v e n i l e c o u r t 

c o m p l i e d w i t h t h i s c o u r t ' s mandate by a p p l y i n g t h e b e s t -

i n t e r e s t s t a n d a r d t o t h e f a t h e r ' s c u s t o d y - m o d i f i c a t i o n 

p e t i t i o n , t h e j u v e n i l e c o u r t ' s A u g u s t 31, 2011, m o d i f i c a t i o n 

o f t h e j o i n t - c u s t o d y a r r a n g e m e n t i n f a v o r o f t h e m a t e r n a l 

g r a n d m o t h e r v i o l a t e d t h i s c o u r t ' s mandate. We, t h e r e f o r e , 

r e v e r s e t h a t a s p e c t o f t h e j u v e n i l e c o u r t ' s A u g u s t 31, 2011, 

j u d g m e n t . 

The f a t h e r n e x t a s s e r t s t h a t t h e j u v e n i l e c o u r t e r r e d i n 

d e n y i n g h i m i n d i g e n c y s t a t u s f o r p u r p o s e s o f h i s a p p e a l . He 

a s s e r t s t h a t , a t t h e t i m e t h e j u v e n i l e c o u r t r e v o k e d h i s 

i n d i g e n c y s t a t u s , t h e f a t h e r h a d a l r e a d y f i l e d h i s n o t i c e o f 

a p p e a l and, t h e r e f o r e , t h a t t h e j u v e n i l e c o u r t no l o n g e r h a d 

j u r i s d i c t i o n t o a c t i n t h e c a s e . 
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R u l e 24, A l a . R. App. P., a d d r e s s e s m o t i o n s f o r l e a v e t o 

p r o c e e d i n f o r m a p a u p e r i s on a p p e a l . T h a t r u l e p r o v i d e s , i n 

p e r t i n e n t p a r t : 

" N o t w i t h s t a n d i n g t h e p r o v i s i o n s o f t h e p r e c e d i n g 
p a r a g r a p h , a p a r t y who has been p e r m i t t e d t o p r o c e e d 
i n an a c t i o n i n t h e c o u r t i n f o r m a p a u p e r i s , ... may  
p r o c e e d on a p p e a l i n f o r m a p a u p e r i s w i t h o u t f u r t h e r  
a u t h o r i z a t i o n u n l e s s , b e f o r e o r a f t e r t h e n o t i c e o f  
a p p e a l i s f i l e d , t h e t r i a l c o u r t ... s h a l l f i n d t h a t  
t h e p a r t y i s o t h e r w i s e n o t e n t i t l e d so t o p r o c e e d , 
i n w h i c h e v e n t t h e t r i a l c o u r t s h a l l s t a t e i n  
w r i t i n g t h e r e a s o n s f o r s u c h c e r t i f i c a t i o n o r  
f i n d i n g . 

" I f a m o t i o n f o r l e a v e t o p r o c e e d i n f o r m a 
p a u p e r i s i s d e n i e d by t h e t r i a l c o u r t , o r i f t h e 
t r i a l c o u r t s h a l l c e r t i f y t h a t t h e a p p e a l i s n o t 
t a k e n i n good f a i t h o r s h a l l f i n d t h a t t h e p a r t y i s 
o t h e r w i s e n o t e n t i t l e d t o p r o c e e d i n f o r m a p a u p e r i s , 
t h e c l e r k s h a l l f o r t h w i t h s e r v e n o t i c e o f s u c h 
a c t i o n . A m o t i o n f o r l e a v e so t o p r o c e e d may be 
f i l e d i n t h e a p p e l l a t e c o u r t w i t h i n 28 d a y s (4 
weeks) a f t e r s e r v i c e o f t h e n o t i c e o f t h e a c t i o n o f 
t h e t r i a l c o u r t . The m o t i o n s h a l l be a c c o m p a n i e d by 
a c o p y o f t h e a f f i d a v i t f i l e d i n t h e t r i a l c o u r t , o r 
b y t h e a f f i d a v i t p r e s c r i b e d b y t h e f i r s t p a r a g r a p h 
o f t h i s s u b d i v i s i o n i f no a f f i d a v i t has b e e n f i l e d 
i n t h e t r i a l c o u r t , and b y a c o p y o f t h e s t a t e m e n t 
o f r e a s o n s g i v e n b y t h e t r i a l c o u r t f o r i t s a c t i o n . " 

( E m p h a s i s added.) 

As r e c o g n i z e d i n R u l e 24, a t r i a l c o u r t may c e r t i f y -¬

a f t e r a n o t i c e o f a p p e a l has been f i l e d -- t h a t a p a r t y i s n o t 

e n t i t l e d t o p r o c e e d on a p p e a l i n f o r m a p a u p e r i s . I n t h i s 

c a s e , t h e j u v e n i l e c o u r t c o m p l i e d w i t h R u l e 24 b y e n t e r i n g an 
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o r d e r f i n d i n g t h a t t h e f a t h e r was n o t e n t i t l e d t o p r o c e e d on 

a p p e a l i n f o r m a p a u p e r i s and s t a t i n g t h e b a s i s f o r i t s 

f i n d i n g . T h e r e f o r e , t h e f a t h e r ' s a s s e r t i o n t h a t t h e j u v e n i l e 

c o u r t a c t e d o u t s i d e i t s j u r i s d i c t i o n i n r e v o k i n g h i s i n d i g e n c y 

s t a t u s a f t e r he f i l e d h i s n o t i c e o f a p p e a l i s w i t h o u t m e r i t . 

F u r t h e r , as he was e n t i t l e d t o do, t h e f a t h e r f i l e d w i t h 

t h i s c o u r t a m o t i o n f o r l e a v e t o p r o c e e d on a p p e a l i n f o r m a 

p a u p e r i s as a l l o w e d b y R u l e 24. I n s u p p o r t o f t h a t m o t i o n , 

t h e f a t h e r s u b m i t t e d h i s a f f i d a v i t a t t e s t i n g t h a t he was 

e m p l o y e d and e a r n i n g a m o n t h l y i n c o m e ; t h e f a t h e r , h o w e v e r, 

f a i l e d t o a t t a c h a copy o f t h e j u v e n i l e c o u r t ' s o r d e r as 

r e q u i r e d b y R u l e 24. As d i d t h e j u v e n i l e c o u r t , t h i s c o u r t 

d e n i e d t h e f a t h e r ' s m o t i o n t o p r o c e e d i n f o r m a p a u p e r i s . 

I n h i s b r i e f , t h e f a t h e r has f a i l e d t o c i t e any r e l e v a n t 

a u t h o r i t y i n s u p p o r t o f h i s argument t h a t t h e j u v e n i l e c o u r t 

e r r e d i n d e n y i n g h i s m o t i o n f o r l e a v e t o p r o c e e d i n f o r m a 

p a u p e r i s . M o r e o v e r , he has w h o l l y f a i l e d t o a d d r e s s t h i s 

c o u r t ' s d e n i a l o f h i s r e q u e s t . As a r e s u l t , we n e e d n o t 

a d d r e s s t h e i s s u e f u r t h e r . See B u t l e r v. Town o f A r g o , 871 

So. 2d 1, 20 ( A l a . 2003) ( " ' [ I ] t i s n o t t h e f u n c t i o n o f t h i s 

C o u r t t o do a p a r t y ' s l e g a l r e s e a r c h o r t o make a n d a d d r e s s 
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l e g a l a r g u m e n t s f o r a p a r t y b a s e d on u n d e l i n e a t e d g e n e r a l 

p r o p o s i t i o n s n o t s u p p o r t e d b y s u f f i c i e n t a u t h o r i t y o r 

a r g u m e n t . ' " ( q u o t i n g Dykes v. Lane T r u c k i n g , I n c . , 652 So. 2d 

248, 251 ( A l a . 1 9 9 4 ) , c i t i n g i n t u r n S p r a d l i n v. S p r a d l i n , 601 

So. 2d 7 6 ( A l a . 1 9 9 2 ) ) ) . See a l s o B e n n e t t v. B e n n e t t , 50 6 So. 

2d 1021 , 1023 ( A l a . C i v . App. 1 987) ("The l a w o f Alabama 

p r o v i d e s t h a t where no l e g a l a u t h o r i t y i s c i t e d o r a r g u e d , t h e 

e f f e c t i s t h e same a s i f no argument had been made."). 

F o r t h e f o r e g o i n g r e a s o n s , we a f f i r m t h e t r i a l c o u r t ' s 

j u d g m e n t i n s o f a r as i t d e n i e d t h e f a t h e r i n d i g e n c y s t a t u s ; we 

r e v e r s e t h a t p a r t o f t h e t r i a l c o u r t ' s j u d g m e n t a w a r d i n g t h e 

m a t e r n a l g r a n d m o t h e r s o l e c u s t o d y o f t h e c h i l d , a nd we remand 

t h e c a u s e f o r t h e e n t r y o f a ju d g m e n t c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

The f a t h e r ' s r e q u e s t f o r t h e award o f a t t o r n e y f e e s on 

a p p e a l i s d e n i e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 
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