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Robert K. Cash 

v. 

Lynn Cash Sumner 

Appeal from Lee C i r c u i t Court 
(DR-05-399.01) 

MOORE, Ju d g e . 

R o b e r t K. C a s h ("the f a t h e r " ) a p p e a l s f r o m a judgment o f 

t h e Lee C i r c u i t C o u r t i n a p o s t d i v o r c e p r o c e e d i n g . We a f f i r m 

t h e j u d g m e n t i n p a r t a nd d i s m i s s t h e a p p e a l i n p a r t . 
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P r o c e d u r a l H i s t o r y 

On June 2 9 , 2007, t h e f a t h e r and L y n n C a s h , now L y n n C a s h 

Sumner ("the m o t h e r " ) , were d i v o r c e d b y a judgment o f t h e 

t r i a l c o u r t ; t h a t j u d g m e n t d i d n o t a d d r e s s m a t t e r s r e l a t i n g t o 

t h e p a r t i e s ' c h i l d r e n . On J a n u a r y 26, 2010, a f i n a l j u d gment 

a d d r e s s i n g m a t t e r s r e l a t i n g t o t h e p a r t i e s ' c h i l d r e n was 

e n t e r e d . 

On November 22, 2010, t h e m o t h e r f i l e d a " C o m p l a i n t t o 

H o l d D e f e n d a n t i n Contempt and [ f o r ] E n f o r c e m e n t o f F i n a l 

O r d e r . " On J a n u a r y 23, 2011, t h e f a t h e r f i l e d an "Answer and 

C o u n t e r p e t i t i o n . " On F e b r u a r y 3, 2011, t h e m o t h e r a n s w e r e d 

t h e c o u n t e r p e t i t i o n and a l s o f i l e d " P l a i n t i f f ' s F i r s t Amended 

C o m p l a i n t . " On June 7, 2011, t h e f a t h e r a n s w e r e d t h e amended 

c o m p l a i n t . A h e a r i n g was h e l d on June 7, 2011. 

On June 20, 2011, b e f o r e a f i n a l j u d gment was e n t e r e d , 

t h e m o t h e r f i l e d a m o t i o n e n t i t l e d " V e r i f i e d M o t i o n t o H o l d 

D e f e n d a n t i n Contempt f o r V i o l a t i o n o f C o u r t O r d e r s , " i n w h i c h 

she a l l e g e d t h a t t h e f a t h e r h a d f a i l e d t o t i m e l y r e t u r n t h e 

c h i l d r e n t o h e r f o l l o w i n g h i s F a t h e r ' s Day v i s i t a t i o n . On 

June 28, 2011, t h e f a t h e r f i l e d a " R e s p o n s e t o P l a i n t i f f ' s 

M o t i o n t o H o l d D e f e n d a n t i n Contempt f o r V i o l a t i o n o f C o u r t 
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O r d e r s and M o t i o n f o r C o n t e m p t " ; i n p a r t , he a l l e g e d t h a t t h e 

m o t h e r h a d w i t h d r a w n one o f t h e c h i l d r e n f r o m a s p o r t s 

a c t i v i t y w i t h o u t t h e f a t h e r ' s c o n s e n t i n v i o l a t i o n o f t h e 

d i v o r c e j u d g m e n t . On J u l y 14, 2011, t h e t r i a l c o u r t e n t e r e d 

an o r d e r a d d r e s s i n g t h e m o t h e r ' s " C o m p l a i n t t o H o l d D e f e n d a n t 

i n Contempt and E n f o r c e m e n t o f F i n a l O r d e r " and t h e f a t h e r ' s 

c o u n t e r p e t i t i o n . 

On A u g u s t 19, 2011, t h e t r i a l c o u r t h e l d a h e a r i n g on t h e 

m o t h e r ' s " V e r i f i e d M o t i o n t o H o l d D e f e n d a n t i n Contempt f o r 

V i o l a t i o n o f C o u r t O r d e r s " a n d t h e f a t h e r ' s "Response t o 

P l a i n t i f f ' s M o t i o n t o H o l d D e f e n d a n t i n Contempt f o r V i o l a t i o n 

o f C o u r t O r d e r s and M o t i o n f o r C o n t e m p t . " On A u g u s t 23, 2011, 

t h e t r i a l c o u r t e n t e r e d a j u d g m e n t f i n d i n g t h e f a t h e r i n 

c o n t e m p t o f c o u r t f o r h i s f a i l u r e t o r e t u r n t h e c h i l d r e n a f t e r 

h i s F a t h e r ' s Day v i s i t a t i o n as t h e p a r t i e s h a d a g r e e d and 

a w a r d i n g t h e m o t h e r an a t t o r n e y f e e . 1 The f a t h e r f i l e d h i s 

n o t i c e o f a p p e a l t o t h i s c o u r t on O c t o b e r 4, 2011. 

1 A l t h o u g h t h e t r i a l c o u r t d i d n o t e x p l i c i t l y r u l e on t h e 
f a t h e r ' s " m o t i o n f o r c o n t e m p t , " t h e t r i a l c o u r t " s u f f i c i e n t l y 
i n d i c a t e [ d ] an i n t e n t i o n t o [ d e n y t h e f a t h e r ' s m o t i o n ] . " 
F a e l l a c i v. F a e l l a c i , 67 So. 3d 923, 925 ( A l a . C i v . App. 
2 0 1 1 ) . 
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D i s c u s s i o n 

On a p p e a l , t h e f a t h e r f i r s t a r g u e s t h a t t h e t r i a l c o u r t 

e r r e d i n f i n d i n g h i m i n c o n t e m p t o f c o u r t f o r h i s f a i l u r e t o 

r e t u r n t h e c h i l d r e n as a g r e e d b e t w e e n t h e p a r t i e s b e c a u s e , he 

s a y s , t h e r e was no p r o v i s i o n i n t h e d i v o r c e j u d g m e n t 

s p e c i f y i n g t h e t i m e t h a t t h e c h i l d r e n were t o be r e t u r n e d . He 

a l s o a r g u e s t h a t t h e a t t o r n e y - f e e a w a r d s h o u l d be r e v e r s e d 

b e c a u s e t h e c o n t e m p t f i n d i n g was i n e r r o r . We n o t e , h o w e v er, 

t h a t t h e t r i a l c o u r t s t a t e d i n i t s j u d g m e n t t h a t " g e n e r a l 

p r o v i s i o n s i n t h e [ d i v o r c e j u d g m e n t ] r e q u i r e t h e p a r e n t s t o 

c o o p e r a t e and c ommunicate i n t h i s e n d e a v o r . " A l t h o u g h a c o p y 

o f t h e d i v o r c e j u d gment does n o t a p p e a r i n t h e r e c o r d on 

a p p e a l , t h e f a t h e r does n o t deny t h e e x i s t e n c e o f t h a t 

p r o v i s i o n . 

I n i t s j u d g m e n t , t h e t r i a l c o u r t f o u n d t h a t t h e p a r t i e s 

h a d a g r e e d t h a t t h e f a t h e r w o u l d r e t u r n t h e c h i l d r e n t o t h e 

m o t h e r a t 8:00 a.m. t h e day f o l l o w i n g F a t h e r ' s Day. The t r i a l 

c o u r t f u r t h e r f o u n d t h a t , on t h e n i g h t o f F a t h e r ' s Day, t h e 

f a t h e r s e n t a t e x t message t o t h e m o t h e r r e n e g i n g on t h a t 

a g r e e m e n t and t h e n t u r n e d h i s t e l e p h o n e o f f and went t o b e d . 

The f a t h e r d i d n o t r e t u r n t h e c h i l d r e n a t 8:00 a.m. t h e 
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f o l l o w i n g day. We have r e v i e w e d t h e t r a n s c r i p t o f t h e h e a r i n g 

and c o n c l u d e t h a t t h e t r i a l c o u r t ' s f i n d i n g s a r e s u p p o r t e d by 

t h e e v i d e n c e p r e s e n t e d by t h e m o t h e r . We f u r t h e r c o n c l u d e 

t h a t t h e t r i a l c o u r t d i d n o t e x c e e d i t s d i s c r e t i o n i n 

d e t e r m i n i n g t h a t t h e f a t h e r ' s a c t i o n s r o s e t o t h e l e v e l o f 

c o n t e m p t o f t h e g e n e r a l p r o v i s i o n s o f t h e d i v o r c e j u d g m e n t 

r e q u i r i n g c o o p e r a t i o n and c o m m u n i c a t i o n b e t w e e n t h e p a r t i e s . 

See, e.g., S t a t e ex r e l . N a t h a n v. N a t h a n , 680 So. 2d 339, 343 

( A l a . C i v . App. 1996) ( a f f i r m i n g c o n t e m p t f i n d i n g when t h e 

m o t h e r " ' f a i l e d t o f u l l y c o m p l y w i t h t h e s p i r i t and l e t t e r o f 

t h e d i v o r c e d e c r e e , ' " w h i c h r e q u i r e d t h e m o t h e r " t o m a i n t a i n 

c l o s e c o n t a c t w i t h t h e [ f a t h e r ] r e l a t i v e t o t h e w e l f a r e o f t h e 

m i n o r c h i l d r e n " ( q u o t i n g B r o a d n a x v. B r o a d n a x , 558 So. 2d 929, 

930 ( A l a . C i v . App. 1 9 8 9 ) ) . The t r i a l c o u r t ' s j u d g m e n t 

f i n d i n g t h e f a t h e r i n c o n t e m p t and a w a r d i n g t h e m o t h e r an 

a t t o r n e y f e e i s a f f i r m e d . 

The f a t h e r n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

o r a l l y i n s t r u c t i n g t h e p a r t i e s a t t h e t r i a l w i t h r e g a r d t o 

m a t t e r s o u t s i d e o f t h e p l e a d i n g s . As t h e f a t h e r n o t e s , t h e 

t r i a l c o u r t d i d n o t s e t f o r t h i t s i n s t r u c t i o n s on t h o s e 

m a t t e r s i n w r i t i n g . " R u l e 5 8 ( a ) [ , A l a . R. C i v . P.,] does n o t 
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a l l o w f o r an o r a l r e n d i t i o n o f a judgment o r o r d e r . " Ex p a r t e  

C hamblee, 899 So. 2d 244, 248 ( A l a . 2 0 0 4 ) . Thus, t o t h e 

e x t e n t t h a t t h e t r i a l c o u r t a t t e m p t e d t o e n t e r an o r a l o r d e r 

on m a t t e r s o u t s i d e t h e p l e a d i n g s , t h a t j u d g m e n t i s n o t i n 

c o m p l i a n c e w i t h R u l e 58, and we must d i s m i s s t h e a p p e a l t o t h e 

e x t e n t t h a t t h e o r a l o r d e r i s c h a l l e n g e d . S.J.S. v. B.R., 949 

So. 2d 941, 944 ( A l a . C i v . App. 2 0 0 6 ) . 2 

APPEAL DISMISSED IN PART; JUDGMENT AFFIRMED IN PART. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 

2The m o t h e r a r g u e s t h a t t h e o r a l o r d e r i s moot. B e c a u s e 
we a r e d e c l i n i n g t o a d d r e s s t h e m e r i t s o f t h e o r d e r , we n e e d 
n o t c o n s i d e r t h e q u e s t i o n o f m o o t n e s s . 
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