
REL: 01/18/2013 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2012-2013 

2110017 

J.D.H. 

v. 

A.M.H. 

Appeal from Winston C i r c u i t Court 
(DR-09-69) 

PITTMAN, Judge. 

J.D.H. ("the husband") ap p e a l s from a judgment of the 

Winston C i r c u i t C ourt d i v o r c i n g him from A.M.H. ("the w i f e " ) , 

awarding custody of the p a r t i e s ' two minor c h i l d r e n , d i v i d i n g 
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the m a r i t a l a s s e t s , and awarding the w i f e an a t t o r n e y f e e . We 

a f f i r m i n p a r t , r e v e r s e i n p a r t , and remand w i t h i n s t r u c t i o n s . 

The p a r t i e s m a r r i e d i n March 2005. The w i f e , then a 17-

y e a r - o l d h i g h - s c h o o l s e n i o r , was pregnant w i t h the husband's 

c h i l d , and the husband, then a 2 3 - y e a r - o l d h i g h - s c h o o l 

g r a d u a t e , was employed as a r e a l - e s t a t e agent. Soon a f t e r the 

m a r r i a g e , the w i f e e x p e r i e n c e d a m i s c a r r i a g e , g r a d u a t e d from 

h i g h s c h o o l , and embarked on an e l e m e n t a r y - e d u c a t i o n 

c u r r i c u l u m a t a nearby u n i v e r s i t y . At some p o i n t d u r i n g the 

marria g e the husband was employed by a company owned by h i s 

f a t h e r , but he l e f t t h a t employment i n 2007 and r e t u r n e d t o 

the r e a l - e s t a t e f i e l d . The husband i n s i s t e d on p a y i n g the 

w i f e ' s c o l l e g e expenses, d e s p i t e her s t a t i n g t h a t she had been 

o f f e r e d s c h o l a r s h i p s i n h i g h s c h o o l and c o u l d p r o b a b l y o b t a i n 

a s c h o l a r s h i p t o the u n i v e r s i t y she was a t t e n d i n g . 

I n i t i a l l y , the p a r t i e s l i v e d i n a s m a l l house owned by 

the husband. In June 2006, the husband's p a r e n t s deeded the 

p a r t i e s a f o u r - a c r e p a r c e l of l a n d near the p a r e n t s ' home i n 

Double S p r i n g s , and the p a r t i e s b u i l t a four-bedroom, 4000-

s q u a r e - f o o t house on the p a r c e l . The w i f e gave b i r t h t o two 
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c h i l d r e n : a son, born i n August 2007 and a daughter born i n 

December 2008. 

On J u l y 5, 2009, the w i f e l e f t the m a r i t a l r e s i d e n c e w i t h 

the two c h i l d r e n and went t o a domestic-abuse s h e l t e r . Four 

days l a t e r , she f i l e d a c o m p l a i n t a l l e g i n g t h a t the husband 

had committed a c t s of p h y s i c a l v i o l e n c e on her and s e e k i n g a 

d i v o r c e and pendente l i t e c u s t o d y of the c h i l d r e n , as w e l l as 

c h i l d s u p p o r t , s p o u s a l s u p p o r t , and the use of the m a r i t a l 

r e s i d e n c e . The husband answered and c o u n t e r c l a i m e d , s e e k i n g 

a d i v o r c e and pendente l i t e c u s t o d y of the c h i l d r e n on the 

ground t h a t the w i f e was e x h i b i t i n g e r r a t i c b e h a v i o r t h a t 

t h r e a t e n e d the s a f e t y of the c h i l d r e n . On J u l y 29, 2009, the 

t r i a l c o u r t e n t e r e d an ex p a r t e o r d e r g r a n t i n g the husband 

immediate temporary c u s t o d y of the c h i l d r e n and s t a t i n g t h a t 

i t would s e t the m a t t e r f o r a h e a r i n g a t the r e q u e s t of e i t h e r 

p a r t y . Two days l a t e r , i n response t o a motion by the w i f e , 

the t r i a l c o u r t withdrew i t s J u l y 29 o r d e r and s e t the 

pendente l i t e i s s u e s f o r a h e a r i n g . F o l l o w i n g t h a t h e a r i n g , 

the t r i a l c o u r t e n t e r e d a pendente l i t e o r d e r on August 17, 

2009, g r a n t i n g the p a r t i e s j o i n t l e g a l c ustody, the w i f e s o l e 

p h y s i c a l c u s t o d y , and the husband a l t e r n a t i n g weekend 
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v i s i t a t i o n w i t h the c h i l d r e n . The husband was o r d e r e d t o pay 

$135 per week i n pendente l i t e c h i l d s u p p o r t and t o m a i n t a i n 

h e a l t h - i n s u r a n c e coverage f o r the w i f e and c h i l d r e n . 

On December 7, 2009, the husband moved t o modify the 

pendente l i t e o r d e r , a l l e g i n g (a) t h a t he had j u s t g r a d u a t e d 

from the S h e r i f f ' s Academy, t h a t he had begun employment as a 

s h e r i f f ' s deputy, and t h a t h i s work sched u l e d i d not p e r m i t 

him t o e x e r c i s e a l t e r n a t i n g weekend v i s i t a t i o n ; and (b) t h a t 

the w i f e had r e l o c a t e d the c h i l d r e n from M a r i o n County, where 

she had been l i v i n g i n her deceased grandmother's house, t o 

Cullman County, where she was c o h a b i t i n g w i t h a paramour. 

At the time of the January 13, 2010, h e a r i n g on the 

husband's motion t o modify, the husband had r e s i g n e d h i s 

p o s i t i o n as a s h e r i f f ' s deputy. He e x p l a i n e d t h a t the s h e r i f f 

had a d v i s e d him t h a t he was not s u i t e d t o " j u s t s e r v i n g 

p a p e r s " and he would p r o b a b l y be h a p p i e r i f he sought 

employment w i t h a m u n i c i p a l i t y where he c o u l d have a more 

a c t i v e law-enforcement r o l e . The husband had taken a j o b a t 

a r e a l t y company, where he was w o r k i n g on a commission b a s i s ; 

he had not y e t earned any commissions. The w i f e was a s t u d e n t 

t e a c h e r i n and e x p e c t e d t o graduate from c o l l e g e i n May 2010. 
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The w i f e acknowledged t h a t , i n l a t e August 2009, she had met 

D.H., a r e c e n t l y d i v o r c e d man, and had moved i n t o h i s home 

a f t e r h a v i n g known him o n l y a few weeks. She s t a t e d t h a t on 

weekday mornings she t y p i c a l l y took the p a r t i e s ' son t o a day-

care c e n t e r a t 6:45 a.m. and then drove 45 minutes t o another 

c i t y , where her s t u d e n t - t e a c h i n g p o s t was l o c a t e d and where 

she l e f t the p a r t i e s ' daughter a t the home of a b a b y s i t t e r who 

was D.H.'s 2 2 - y e a r - o l d n i e c e . The w i f e a l s o acknowledged t h a t 

she had not i n f o r m e d the husband of her and the c h i l d r e n ' s 

whereabouts when she had moved. 

F o l l o w i n g the h e a r i n g , the t r i a l c o u r t e n t e r e d an amended 

pendente l i t e o r d e r , awarding the p a r t i e s j o i n t p h y s i c a l 

c u s t o d y of the c h i l d r e n , r o t a t i n g weekly, w i t h each p a r t y 

b e a r i n g the r e s p o n s i b i l i t y t o support the c h i l d r e n d u r i n g h i s 

or her c u s t o d i a l p e r i o d . That arrangement c o n t i n u e d f o r the 

next 15 months. A f i n a l h e a r i n g was h e l d over f o u r days — 

March 11 and 25 and A p r i l 6 and 26, 2011. 

By the time the t r i a l began i n March 2011, the w i f e had 

completed her degree re q u i r e m e n t s and was employed as a 

s c i e n c e t e a c h e r a t a middle s c h o o l where she a l s o s e r v e d as a 

g i r l s ' b a s k e t b a l l coach and a s s i s t a n t s o f t b a l l coach. She had 
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moved out of D.H.'s house and was l i v i n g i n her deceased 

grandmother's house i n H a l e y v i l l e . The husband was a g a i n 

employed as a law-enforcement o f f i c e r , t h i s time as a p a t r o l 

o f f i c e r f o r a nearby m u n i c i p a l i t y where he worked t h r e e 12-

hour s h i f t s and earned $13.50 per hour. Both p a r t i e s depended 

upon the c h i l d r e n ' s r e t i r e d g r a n d p a r e n t s (the w i f e r e l y i n g on 

her f a t h e r , the husband on h i s mother and, t o a l e s s e r e x t e n t , 

on h i s f a t h e r ) t o a s s i s t w i t h c h i l d c a r e . B e f o r e the A p r i l 

2012 h e a r i n g s , the husband had r e s i g n e d h i s law-enforcement 

p o s i t i o n and had gone t o work i n another of h i s f a t h e r ' s t h r e e 

b u s i n e s s e n t e r p r i s e s so t h a t , he s a i d , he c o u l d have a more 

f l e x i b l e s c h e d u l e and be a b l e t o p i c k up the c h i l d r e n a t t h e i r 

p r e s c h o o l s and spend more time w i t h them i n the a f t e r n o o n s . 

The husband t e s t i f i e d t h a t , b e f o r e the p a r t i e s 

s e p a r a t e d , the w i f e had committed a d u l t e r y w i t h a t l e a s t t h r e e 

men, i n c l u d i n g one of her former h i g h - s c h o o l t e a c h e r s . The 

husband p r e s e n t e d e v i d e n c e d e m o n s t r a t i n g t h a t , d u r i n g the two 

years t h a t the case was pending, the w i f e had moved f i v e times 

and had c o h a b i t e d w i t h two d i f f e r e n t men. The w i f e d e n i e d the 

husband's a c c u s a t i o n of p r e - s e p a r a t i o n a d u l t e r y and s t a t e d 

t h a t she had not had s e x u a l r e l a t i o n s w i t h anyone but the 
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husband b e f o r e she had f i l e d the c o m p l a i n t f o r a d i v o r c e . She 

d e s c r i b e d the husband as a person who a l t e r n a t e s between b e i n g 

charming and b e i n g c o n t r o l l i n g , and as b e i n g p o s s e s s i v e , 

j e a l o u s , i n s e c u r e , and prone t o " r a g i n g f i t s . " 

The w i f e t e s t i f i e d t h a t she had seen the husband's f i r s t 

" r a g i n g f i t " s i x months a f t e r the p a r t i e s were m a r r i e d . The 

w i f e was p a c k i n g i n p r e p a r a t i o n f o r the p a r t i e s ' move t o t h e i r 

newly c o n s t r u c t e d house i n Double S p r i n g s when the husband 

came home v e r y angry. He began t h r o w i n g t h i n g s , k i c k i n g 

f u r n i t u r e , p unching w a l l s , and b r e a k i n g p i c t u r e s . The w i f e 

was f r i g h t e n e d , and she t e l e p h o n e d the husband's p a r e n t s , who 

soon a r r i v e d w i t h a bag c o n t a i n i n g p i l l s ; t hey i n s t r u c t e d the 

w i f e t o see t h a t the husband swallowed a p i l l . As the husband 

took the p i l l , he t o l d the w i f e : " I f you want t o , d i v o r c e me 

now. I have t o take t h i s t o keep me calm." A f t e r t h a t 

e p i s o d e , the w i f e s a i d , the husband had been v e r y a p o l o g e t i c : 

he had bought her a dozen r o s e s the f o l l o w i n g day and a 

C a d i l l a c CTS a u t o m o b i l e the f o l l o w i n g week. The w i f e s t a t e d 

t h a t , b e f o r e the i n c i d e n t , she had not known t h a t the husband 

had been t a k i n g any m e d i c a t i o n but t h a t she had l e a r n e d l a t e r 

t h a t the p i l l s were e s c i t a l o p r a m (an a n t i - a n x i e t y drug) and 
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l a m o t r i g i n e (an a n t i - s e i z u r e drug p r e s c r i b e d f o r b i p o l a r 

d i s o r d e r ) . The w i f e o b t a i n e d a l i s t of the husband's 

p r e s c r i p t i o n s from the p h a r m a c i s t and d i s c o v e r e d t h a t the 

husband had a l s o been p r e s c r i b e d human growth hormone ("HGH") 

and t e s t o s t e r o n e , and, she s a i d , she had seen the husband 

i n j e c t HGH. The husband s t a t e d t h a t he had been d i a g n o s e d 

w i t h low t e s t o s t e r o n e , and he a d m i t t e d t h a t he had taken t h a t 

hormone supplement, but he d e n i e d t h a t he had been p r e s c r i b e d , 

or t h a t he had ta k e n , HGH. 

The w i f e s t a t e d t h a t the husband's p a r e n t s had seen the 

husband's v i o l e n t temper d u r i n g a three-week p e r i o d when the 

p a r t i e s had l i v e d w i t h the husband's p a r e n t s a f t e r a f i r e had 

damaged the m a r i t a l r e s i d e n c e . A c c o r d i n g t o the w i f e , the 

husband's temper was so out of c o n t r o l d u r i n g t h a t time t h a t 

h i s p a r e n t s had asked the p a r t i e s t o l i v e elsewhere u n t i l t hey 

c o u l d r e t u r n t o the m a r i t a l r e s i d e n c e . 

The w i f e t e s t i f i e d t h a t the husband had screamed and 

c u r s e d when the c h i l d r e n had c r i e d or had had d i r t y d i a p e r s ; 

she s a i d he would "get i n the c h i l d r e n ' s f a c e s " and y e l l : 

"Shut the f up" or "st o p the G d c r y i n g . " In a d d i t i o n , 

the w i f e s a i d t h a t the husband had taken a k n i f e and c u t the 
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son's b a b y - d e d i c a t i o n o u t f i t (an o u t f i t t h a t the son had worn 

t o church and t h a t , the w i f e s a i d , the husband d i d not l i k e 

because i t was not m a s c u l i n e enough) because, he thought, i t 

was too t i g h t and was c h o k i n g the c h i l d . The husband took 

i s s u e w i t h the w i f e ' s account of the i n c i d e n t , s t a t i n g t h a t he 

was t r y i n g t o c l e a n the c h i l d a f t e r a bowel movement and he 

had used a k n i f e t o c u t the garment away because he c o u l d not 

u n f a s t e n the b u t t o n s . 

The w i f e s t a t e d t h a t the husband's rages had g r a d u a l l y 

become more f r e q u e n t and more v i o l e n t , and she had become more 

f r i g h t e n e d of the husband. She s t a t e d : 

"I'm a v e r y s m a l l p e r s o n . He's v e r y b i g , o b v i o u s l y . 
He l i f t s w e i g hts a l l the t i m e . He would j e r k me up 
by my w r i s t s . He'd drag me a l l over the house. I f 
I wouldn't consent t o what he was w a n t i n g t o do — 
he wanted me t o be t h i s [sex] f r e a k , so c a l l e d — 
he'd grab me up by the t h r o a t . The s e x u a l i n c i d e n t s 
got ... h o r r i b l e , and I d i d not want t o have sex a t 
a l l because i t was so p a i n f u l . " 

D e s c r i b i n g the i n c i d e n t t h a t caused her t o l e a v e the 

m a r i t a l r e s i d e n c e i n J u l y 2009 t o seek r e f u g e i n a d o m e s t i c -

abuse s h e l t e r , the w i f e s t a t e d t h a t the husband had become 

enraged because an I n t e r n e t v i d e o he was w a t c h i n g was not 

s t r e a m i n g f a s t enough. She s a i d the husband had p i c k e d up a 

c h a i r and had rammed i t on the t i l e f l o o r , c a u s i n g the c h a i r 
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t o break and se n d i n g a wood s h a r d skimming over the son's 

head. When the w i f e p i c k e d up the son and took him t o another 

room, the husband stormed o u t s i d e and r e p e a t e d l y slammed the 

broken c h a i r a g a i n s t the gas g r i l l ; the husband then came 

back i n s i d e , grabbed a p i c t u r e , and threw i t a g a i n s t the w a l l , 

c a u s i n g g l a s s t o s h a t t e r a l l over the room. The husband 

acknowledged t h a t he had become angry on t h a t o c c a s i o n , b u t , 

he s a i d , h i s anger had been p r e c i p i t a t e d by h i s d i s c o v e r y t h a t 

the w i f e had sent an i n s t a n t message t o an o l d b o y f r i e n d , one 

of the t h r e e men w i t h whom, the husband thought, the w i f e had 

been u n f a i t h f u l . 

The husband's mother, who has a master's degree i n 

elementary e d u c a t i o n and r e t i r e d a f t e r t e a c h i n g f o r 25 y e a r s , 

t e s t i f i e d t h a t the husband had no "anger i s s u e s . " The 

husband's f a t h e r , a r e t i r e d e d u c a t o r and f o o t b a l l coach, 

acknowledged t h a t , d u r i n g the p a r t i e s ' m a r r i a g e , the w i f e had 

c o n f i d e d i n him about the husband's b e i n g "high-tempered." 

The husband's f a t h e r a l s o s a i d t h a t he had e x p r e s s e d t o the 

w i f e h i s concern about the husband's " g e t t i n g o f f [ h i s 

m e d i c a t i o n ] . " 
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Much of the t e s t i m o n y a t t r i a l c e n t e r e d on the i s s u e 

whether the w i f e had acknowledged and had been w i l l i n g t o seek 

the a p p r o p r i a t e a s s i s t a n c e f o r the son's s p e c i a l needs. The 

w i f e t e s t i f i e d t h a t she had been concerned t h a t the son's 

speech was not d e v e l o p i n g n o r m a l l y because, she s a i d , a t 18 

months of age the son had suddenly stopped t a l k i n g . Whereas 

the son had p r e v i o u s l y been p u t t i n g words t o g e t h e r i n s h o r t 

p h r a s e s , he began t o speak, i f a t a l l , o n l y s i n g l e words and 

seemed t o want t o p l a y a l o n e . The w i f e a t t r i b u t e d the c h i l d ' s 

c e s s a t i o n of normal speech t o h i s h a v i n g w i t n e s s e d the 

husband's rage and abuse. The husband's mother had t aken the 

son t o a c e r t i f i e d r e g i s t e r e d nurse p r a c t i t i o n e r , who had 

d e t ermined t h a t the son was a u t i s t i c . L a t e r , the w i f e sought 

a second o p i n i o n from a p e d i a t r i c i a n , who r e f e r r e d the w i f e t o 

a p s y c h o l o g i s t . A f t e r t e s t i n g the c h i l d , the p s y c h o l o g i s t 

c o n c l u d e d t h a t the son had a p e r v a s i v e d e velopmental d i s o r d e r 

("PDD") and recommended speech t h e r a p y . The w i f e s t a t e d her 

u n d e r s t a n d i n g t h a t PDD was "on the a u t i s m spectrum," but was 

a l e s s severe d i s a b i l i t y than f u l l - b l o w n a u t i s m . She s a i d 

t h a t the son was r e c e i v i n g speech t h e r a p y once per week i n h i s 
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p r e s c h o o l through a s t a t e program known as " e a r l y - i n t e r v e n t i o n 

s e r v i c e s . " 

The husband and h i s mother p r e s e n t e d t e s t i m o n y and 

documentary e v i d e n c e i n d i c a t i n g t h a t the son was not r e c e i v i n g 

the l e v e l and c o n s i s t e n c y of e a r l y - i n t e r v e n t i o n s e r v i c e s t h a t 

he needed, e i t h e r because the w i f e had moved and had changed 

day-care p r o v i d e r s and p r e s c h o o l s so o f t e n or because the w i f e 

was " i n d e n i a l " about the s e v e r i t y of the son's d i s a b i l i t y . 

The husband a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t , a t 

b e s t , the w i f e had used poor judgment i n her c h o i c e of male 

companions and, a t w o r s t , had been u n w i l l i n g t o put the b e s t 

i n t e r e s t s of her c h i l d r e n above her own d e s i r e s . The w i f e 

acknowledged a t t r i a l on March 25, 2011, t h a t she was 

c u r r e n t l y d a t i n g D.R., a man who l i v e d i n Shelby County and 

who sometimes spent the n i g h t w i t h her when the c h i l d r e n were 

t h e r e . She s t a t e d t h a t D.R. had r e v e a l e d t o her t h a t he had 

been charged w i t h a d o m e s t i c - v i o l e n c e o f f e n s e a r i s i n g out of 

an a l t e r c a t i o n w i t h h i s b r o t h e r but t h a t the charge had been 

d i s m i s s e d . On c r o s s - e x a m i n a t i o n , the w i f e a d m i t t e d t h a t she 

had a l s o known t h a t D.R. had two d r i v i n g - u n d e r - t h e - i n f l u e n c e 

c o n v i c t i o n s , but she had been unaware t h a t D.R.'s d r i v e r ' s 
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l i c e n s e had been suspended. When c o n f r o n t e d w i t h t h a t 

i n f o r m a t i o n , she s t a t e d t h a t she would not a l l o w her c h i l d r e n 

to be i n a c a r d r i v e n by D.R. When asked whether she would 

c o n t i n u e her r e l a t i o n s h i p w i t h D.R. i f the t r i a l c o u r t awarded 

cust o d y of the c h i l d r e n t o her, she s a i d : " I don't know." 

On May 23, 2011, the t r i a l c o u r t e n t e r e d a judgment 

d i v o r c i n g the p a r t i e s on the ground of i n c o m p a t i b i l i t y of 

temperament; awarding the p a r t i e s j o i n t l e g a l , and the w i f e 

s o l e p h y s i c a l , custody of the c h i l d r e n ; g r a n t i n g the husband 

s t a n d a r d v i s i t a t i o n r i g h t s ; o r d e r i n g the husband t o pay c h i l d 

s u p p o r t of $166 per week; awarding the w i f e a $25,000 lump-sum 

p r o p e r t y s e t t l e m e n t and d i v i d i n g the p a r t i e s ' p e r s o n a l 

p r o p e r t y ; and awarding the w i f e a $5,300 a t t o r n e y f e e . The 

husband f i l e d a postjudgment motion t h a t was d e n i e d , f o l l o w i n g 

a h e a r i n g , on August 24, 2011. The husband t i m e l y a p pealed 

on September 30, 2011, r a i s i n g t h r e e i s s u e s : t h a t the 

evid e n c e d i d not su p p o r t the t r i a l c o u r t ' s c u s t o d y 

d e t e r m i n a t i o n ; t h a t the evi d e n c e d i d not sup p o r t the $25,000 

lump-sum p r o p e r t y award t o the w i f e ; and t h a t the t r i a l c o u r t 

a c t e d o u t s i d e the l i m i t s of i t s d i s c r e t i o n i n awarding the 

w i f e a $5,300 a t t o r n e y f e e . 
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I . 

"Because t h i s was an i n i t i a l c u s t o d y d e t e r m i n a t i o n , where 

the p a r t i e s are on e q u a l f o o t i n g and the t r i a l c o u r t must base 

i t s d e c i s i o n on what i t determines would be i n the b e s t 

i n t e r e s t of the c h i l d , our re v i e w i s v e r y l i m i t e d . " H e a d r i c k 

v. H e a d r i c k , 845 So. 2d 823, 825 ( A l a . C i v . App. 2002) 

( c i t a t i o n o m i t t e d ) . 

"When [an a p p e l l a t e c o u r t ] r e v i e w s a t r i a l c o u r t ' s 
c h i l d - c u s t o d y d e t e r m i n a t i o n t h a t was based upon 
evi d e n c e p r e s e n t e d ore ten u s , [ i t ] presume[s] the 
t r i a l c o u r t ' s d e c i s i o n i s c o r r e c t : '"A cust o d y 
d e t e r m i n a t i o n of the t r i a l c o u r t e n t e r e d upon o r a l 
t e s t i m o n y i s acco r d e d a presumption of c o r r e c t n e s s 
on a p p e a l , and we w i l l not r e v e r s e u n l e s s the 
evid e n c e so f a i l s t o sup p o r t the d e t e r m i n a t i o n t h a t 
i t i s p l a i n l y and p a l p a b l y wrong...."' Ex p a r t e  
P e r k i n s , 646 So. 2d 46, 47 ( A l a . 1994), q u o t i n g 
P h i l l i p s v. P h i l l i p s , 622 So. 2d 410, 412 ( A l a . C i v . 
App. 1993) ( c i t a t i o n s o m i t t e d ) . T h i s presumption i s 
based on the t r i a l c o u r t ' s unique p o s i t i o n t o 
d i r e c t l y observe the w i t n e s s e s and t o a s s e s s t h e i r 
demeanor and c r e d i b i l i t y . T h i s o p p o r t u n i t y t o 
observe w i t n e s s e s i s e s p e c i a l l y i m p o r t a n t i n 
c h i l d - c u s t o d y c a ses. 'In c h i l d c u s t o d y cases 
e s p e c i a l l y , the p e r c e p t i o n of an a t t e n t i v e t r i a l 
judge i s of g r e a t importance.' W i l l i a m s v.  
W i l l i a m s , 402 So. 2d 1029, 1032 ( A l a . C i v . App. 
1981). In r e g a r d t o cust o d y d e t e r m i n a t i o n s , [our 
supreme c o u r t ] has a l s o s t a t e d : ' I t i s a l s o w e l l 
e s t a b l i s h e d t h a t i n the absence of s p e c i f i c f i n d i n g s 
of f a c t , a p p e l l a t e c o u r t s w i l l assume t h a t the t r i a l 
c o u r t made those f i n d i n g s n e c e s s a r y t o sup p o r t i t s 
judgment, u n l e s s such f i n d i n g s would be c l e a r l y 
e r r o n e o u s . ' Ex p a r t e Bryowsky, 676 So. 2d 1322, 1324 
( A l a . 1996)." 

Ex p a r t e Fann, 810 So. 2d 631, 633 ( A l a . 2001). 
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The e v i d e n c e i n t h i s case was h i g h l y d i s p u t e d . The 

u n d i s p u t e d e v i d e n c e , however, i n d i c a t e s t h a t n e i t h e r p a r t y was 

a model p a r e n t . Under the c i r c u m s t a n c e s , i t was the p r o v i n c e 

of the t r i a l c o u r t t o observe the w i t n e s s e s , t o s i f t the 

e v i d e n c e , and t o determine which p a r e n t would b e t t e r s e r v e the 

b e s t i n t e r e s t s of the c h i l d r e n . Because the t r i a l c o u r t 

d e t ermined t h a t i s s u e i n f a v o r of the w i f e w i t h o u t s e t t i n g out 

s p e c i f i c f i n d i n g s , we must assume t h a t the t r i a l c o u r t made 

"'those f i n d i n g s n e c e s s a r y t o s u p p o r t i t s judgment, u n l e s s 

such f i n d i n g s would be c l e a r l y e r r o n e o u s . ' " Ex p a r t e Fann, 

810 So. 2d a t 633 ( q u o t i n g Ex p a r t e Bryowsky, 676 So. 2d 1322, 

1324 ( A l a . 1996)). 

E v idence was p r e s e n t e d from which the t r i a l c o u r t c o u l d 

have found t h a t the husband had committed domestic or f a m i l y 

v i o l e n c e b e f o r e the p a r t i e s s e p a r a t e d . S e c t i o n 30-3-131, A l a . 

Code 1975, a p a r t of the C h i l d Custody and Domestic or F a m i l y 

Abuse A c t , § 30-3-130 e t seq., A l a . Code 1975, p r o v i d e s : 

" I n e v e r y p r o c e e d i n g where t h e r e i s a t i s s u e a 
d i s p u t e as t o the c u s t o d y of a c h i l d , a 
d e t e r m i n a t i o n by the c o u r t t h a t domestic or f a m i l y 
v i o l e n c e has o c c u r r e d r a i s e s a r e b u t t a b l e 
p resumption by the c o u r t t h a t i t i s d e t r i m e n t a l t o 
the c h i l d and not i n the b e s t i n t e r e s t of the c h i l d 
t o be p l a c e d i n s o l e c u s t o d y , j o i n t l e g a l c u s t o d y , 
or j o i n t p h y s i c a l custody w i t h the p e r p e t r a t o r of 

15 



2110017 

domestic or f a m i l y v i o l e n c e . N o t w i t h s t a n d i n g the 
p r o v i s i o n s r e g a r d i n g r e b u t t a b l e p r e s u m p t i o n , the 
judge must a l s o t a k e i n t o account what, i f any, 
impact the domestic v i o l e n c e had on the c h i l d . " 

The w i f e p r e s e n t e d e v i d e n c e t h a t , i f b e l i e v e d by the t r i a l 

c o u r t , would have w a r r a n t e d a f i n d i n g t h a t the husband's 

a b u s i v e conduct had d e t r i m e n t a l l y a f f e c t e d the p a r t i e s ' son. 

In h i s a p p e l l a t e b r i e f , the husband acknowledges the f a c t t h a t 

the t r i a l c o u r t c o u l d have determined t h a t he had committed 

domestic or f a m i l y v i o l e n c e b e f o r e the p a r t i e s s e p a r a t e d , but, 

he c l a i m s , he r e b u t t e d the s t a t u t o r y presumption a g a i n s t an 

award of custody t o him by p r e s e n t i n g e v i d e n c e i n d i c a t i n g t h a t 

h i s p o s t - s e p a r a t i o n conduct was not c h a r a c t e r i z e d by s i m i l a r 

b e h a v i o r . 

Based on the e v i d e n c e p r e s e n t e d , the t r i a l c o u r t was 

a u t h o r i z e d t o f i n d o t h e r w i s e . F i r s t , the t r i a l c o u r t c o u l d 

r e a s o n a b l y have determined t h a t those most knowledgeable about 

the husband's conduct i n p a r e n t i n g the c h i l d r e n — h i s mother 

and f a t h e r — were u n l i k e l y t o have r e p o r t e d any l e s s - t h a n -

i d e a l b e h a v i o r e x h i b i t e d by the husband. The husband's mother 

d e n i e d even t h a t the husband had had "anger i s s u e s " d u r i n g the 

p a r t i e s ' m a r r i a g e . The husband's f a t h e r , when asked whether 

he had demanded t h a t the p a r t i e s l i v e elsewhere u n t i l the f i r e 
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damage t o the m a r i t a l r e s i d e n c e had been r e p a i r e d , s t a t e d b o t h 

t h a t he d i d not r e c a l l h a v i n g made such a demand and t h a t he 

would not a c t u a l l y have "made [the p a r t i e s ] l e a v e . " 

In a d d i t i o n , the t r i a l c o u r t was p r e s e n t e d w i t h e v i d e n c e 

from which i t r e a s o n a b l y c o u l d have found t h a t the husband had 

an o v e r l y a g g r e s s i v e temperament t h a t accounted f o r h i s 

f r e q u e n t changes i n employment and h i s r e p e a t e d r e t u r n s t o 

employment a t one of h i s f a t h e r ' s companies. A c c o r d i n g t o the 

c i t y a t t o r n e y f o r the m u n i c i p a l i t y i n which the husband had 

s e r v e d as a p a t r o l o f f i c e r , the husband had been the a r r e s t i n g 

o f f i c e r on 70% of the cases he had p r o s e c u t e d . The c i t y 

a t t o r n e y s t a t e d t h a t one c r i m i n a l defendant had a l l e g e d t h a t 

the husband had been u n n e c e s s a r i l y rough d u r i n g an a r r e s t , and 

t h a t s i t u a t i o n had been r e s o l v e d when the defendant p l e a d e d 

g u i l t y t o r e s i s t i n g a r r e s t and s i g n e d a document r e l e a s i n g the 

c i t y from l i a b i l i t y . The c i t y a t t o r n e y was l a t e r c o n t a c t e d by 

the mayor, who i n q u i r e d whether the m u n i c i p a l i t y was r e q u i r e d 

t o a f f o r d the husband any due-process r i g h t s i f he r e s i g n e d 

from employment. A l t h o u g h the c i t y a t t o r n e y d e n i e d knowing of 

any c o n n e c t i o n between the husband's r e s i g n a t i o n and the 

c r i m i n a l defendant's agreement t o r e l e a s e the c i t y from 
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l i a b i l i t y , the t r i a l c o u r t c o u l d c e r t a i n l y have p r o p e r l y drawn 

the i n f e r e n c e t h a t the two events were r e l a t e d . The t r i a l 

c o u r t was a l s o p r e s e n t e d w i t h d i r e c t e v i d e n c e i n d i c a t i n g t h a t 

the husband's a g g r e s s i v e n e s s was a k i n t o b u l l y i n g . A c c o r d i n g 

to the d i r e c t o r of a p r e s c h o o l where the p a r t i e s ' c h i l d r e n 

were e n r o l l e d , she f i r s t met the husband when he e n t e r e d her 

f a c i l i t y i n a t h r e a t e n i n g and i n t i m i d a t i n g manner, h e l d up a 

tape r e c o r d e r , i n s t r u c t e d her not t o " l a y a f i n g e r on" h i s 

c h i l d r e n , and demanded c o p i e s of the c h i l d r e n ' s f i l e s . The 

p r e s c h o o l d i r e c t o r s t a t e d t h a t , i n her 15 y e a r s ' e x p e r i e n c e 

w i t h the p r e s c h o o l , she had never been add r e s s e d i n t h a t 

manner and t h a t she d i d not want the husband i n her f a c i l i t y 

a g a i n . 

The t r i a l c o u r t was p r e s e n t e d w i t h e v i d e n c e i n d i c a t i n g 

t h a t the w i f e had d e a l t w i t h c h a l l e n g e s i n a more p a t i e n t , 

r e s o u r c e f u l , and e f f e c t i v e manner than the husband. A f t e r the 

p a r t i e s ' s e p a r a t i o n , the w i f e o b t a i n e d a P e l l g r a n t t o 

c o n t i n u e her e d u c a t i o n , g r a d u a t e d from c o l l e g e on tim e , was 

s u c c e s s f u l i n f i n d i n g a t e a c h i n g j o b i n the a r e a , and remained 

c o n t i n u o u s l y employed. The w i f e ' s numerous moves were 

n e c e s s i t a t e d , t o some e x t e n t , by the l o c a t i o n of her s t u d e n t -
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t e a c h i n g assignment and the a v a i l a b i l i t y of summer job s a f t e r 

c o l l e g e g r a d u a t i o n . With r e s p e c t t o her two paramours, the 

w i f e c a n d i d l y d e s c r i b e d her d a t i n g c r i t e r i o n as f o l l o w s : 

whether a man i s "good t o me and good t o my k i d s . " There was 

no e v i d e n c e t o i n d i c a t e t h a t e i t h e r paramour had not met t h a t 

c r i t e r i o n . 

A l t h o u g h the evi d e n c e s u p p o r t e d the c o n c l u s i o n t h a t the 

w i f e was l e s s d i l i g e n t than the husband and h i s mother about 

i n s u r i n g t h a t the son r e c e i v e d a l l a v a i l a b l e s e r v i c e s f o r h i s 

d i s a b i l i t y , the t r i a l c o u r t ' s judgment a p p r o p r i a t e l y p r o v i d e d : 

"[T]he [wife] s h a l l use a l l due d i l i g e n c e i n 
i n v e s t i g a t i n g the l e a r n i n g d i s a b i l i t y / d e v e l o p m e n t a l 
d e l a y / a u t i s m of the male c h i l d . She s h a l l c o n s u l t 
d i r e c t l y w i t h the [husband's mother] on t h i s i s s u e 
and the [husband's mother] s h a l l have the r i g h t t o 
a t t e n d any and a l l v i s i t s t o h e a l t h - c a r e p r o v i d e r s 
r e l a t e d t o t h i s i s s u e . " 

In sum, we cannot say t h a t the t r i a l c o u r t ' s custody award was 

unsupported by the ev i d e n c e so as t o be p l a i n l y and p a l p a b l y 

wrong. 

I I . 

The husband argues t h a t the t r i a l c o u r t e r r e d i n awarding 

the w i f e a lump-sum p r o p e r t y s e t t l e m e n t of $25,000 because, he 

says, the c o u r t made no f a c t u a l f i n d i n g as t o what t h a t sum 
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r e p r e s e n t e d or how i t was c a l c u l a t e d , and t h e r e was no 

evi d e n c e i n d i c a t i n g t h a t the husband had a s s e t s from which t o 

pay the award. The w i f e argues t h a t the $25,000 award 

r e p r e s e n t e d a p p r o x i m a t e l y h a l f the p a r t i e s ' e q u i t y i n the 

m a r i t a l r e s i d e n c e . In o r d e r t o u n d e r s t a n d the p a r t i e s ' 

arguments, i t i s n e c e s s a r y t o o u t l i n e the sequence of events 

w i t h r e s p e c t t o the m a r i t a l r e s i d e n c e . 

In June 2006, the husband's p a r e n t s conveyed a f o u r - a c r e 

p a r c e l of undeveloped l a n d t o the p a r t i e s , a f t e r which the 

p a r t i e s o b t a i n e d a c o n s t r u c t i o n l o a n i n the amount of 

$202,490.75 from a l o c a l bank, e x e c u t e d a note and mortgage t o 

the bank, and b u i l t the m a r i t a l r e s i d e n c e . The p a r t i e s began 

t o e x p e r i e n c e f i n a n c i a l problems as the r e a l - e s t a t e market 

d e c l i n e d and the husband's r e a l - e s t a t e commissions d w i n d l e d . 

In June 2007, when they c o u l d no l o n g e r make t h e i r mortgage 

payments t o the bank, the p a r t i e s s o l d the p r o p e r t y f o r 

$215,000 t o a l i m i t e d - l i a b i l i t y company ("LLC") owned by the 

husband's f a t h e r and used those funds t o s a t i s f y the mortgage 

in d e b t e d n e s s t o the bank. 1 In November 2008, when the r e a l -

1The w i f e t e s t i f i e d t h a t she had not known t h a t the 
p a r t i e s ' mortgage payments had not been made. She s a i d the 
husband had t o l d her o n l y t h a t "they" had " p a i d o f f the 
mortgage" when, i n f a c t , the p a r t i e s had conveyed the p r o p e r t y 
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e s t a t e market c o l l a p s e d , the LLC reconveyed the p r o p e r t y t o 

the p a r t i e s . The husband's f a t h e r t e s t i f i e d t h a t he had 

exp e c t e d t o be r e p a i d $215,000 f o r the LLC's 2007 purchase of 

the p r o p e r t y , b u t , he s a i d , the p a r t i e s had q u a l i f i e d f o r a 

l o a n of o n l y $151, 956. On November 21, 2008, the p a r t i e s 

e x e c u t e d a note and mortgage i n t h a t amount t o the bank and 

p a i d the l o a n proceeds t o the husband's f a t h e r , who made a l l 

the mortgage payments u n t i l June 2010, a f t e r which he made no 

f u r t h e r payments. In January 2011, the bank f o r e c l o s e d on the 

mortgage and the husband's f a t h e r p u r c h a s e d the p r o p e r t y a t 

the f o r e c l o s u r e s a l e f o r $151,961. 2 The husband's f a t h e r 

a l l o w e d the husband t o l i v e i n the former m a r i t a l r e s i d e n c e , 

but he d i d not reconvey the p r o p e r t y t o the husband. The 

husband's f a t h e r t e s t i f i e d t h a t he was s a v i n g the p r o p e r t y f o r 

the p a r t i e s ' c h i l d r e n . 

The w i f e argues t h a t the p a r t i e s ' e q u i t y i n the m a r i t a l 

r e s i d e n c e was a p p r o x i m a t e l y $50,000 — the d i f f e r e n c e between 

$202,490.75 (which amount, the w i f e says, was the v a l u e of the 

to the LLC and the LLC, a c t i n g through the husband's f a t h e r , 
had p a i d o f f the mortgage note. The w i f e s t a t e d t h a t she 
r e a l i z e d t h a t she had been "hoodooed the whole m a r r i a g e . " 

2The e v i d e n c e was u n d i s p u t e d t h a t the w i f e had n o t i c e of 
the f o r e c l o s u r e p r o c e e d i n g s . 
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m a r i t a l r e s i d e n c e as determined by the p a r t i e s ' o r i g i n a l 

c o n s t r u c t i o n l o a n t h a t was p a i d o f f i n f u l l i n 2007) and 

$151,961 (the p r i c e p a i d by the husband's f a t h e r a t the 

f o r e c l o s u r e s a l e i n 2011). She a s s e r t s t h a t she was e n t i t l e d 

t o h a l f of t h a t " e q u i t y " because the husband s t i l l l i v e s i n 

the house. The w i f e ' s argument i s i n c o r r e c t , because, a t the 

time of the e n t r y of the d i v o r c e judgment on May 23, 2011, the 

p a r t i e s had no e q u i t y i n the p r o p e r t y — o n l y a s t a t u t o r y 

r i g h t of redemption, see § 6-5-248, A l a . Code 1975. See a l s o 

§ 6-5-250, A l a . Code 1975, which p r o v i d e s : 

"The s t a t u t o r y r i g h t s of redemption g i v e n or 
c o n f e r r e d by t h i s a r t i c l e are mere p e r s o n a l 
p r i v i l e g e s and not p r o p e r t y or p r o p e r t y r i g h t s . The 
p r i v i l e g e s must be e x e r c i s e d i n the mode and manner 
p r e s c r i b e d by s t a t u t e and may not be waived i n a 
deed of t r u s t , judgment, or mortgage, or i n any 
agreement b e f o r e f o r e c l o s u r e or e x e c u t i o n s a l e . The 
r i g h t of p r i v i l e g e c o n f e r r e d under t h i s a r t i c l e i s 
not s u b j e c t t o l e v y and s a l e under e x e c u t i o n or 
attachment nor i s i t s u b j e c t t o a l i e n a t i o n e x c e p t i n 
the cases p r o v i d e d f o r i n t h i s a r t i c l e ; but i f the 
r i g h t or p r i v i l e g e i s p e r f e c t e d by redemption as 
p r o v i d e d i n t h i s a r t i c l e , t hen, and not u n t i l then, 
i t becomes p r o p e r t y or r i g h t s of p r o p e r t y s u b j e c t t o 
l e v y , s a l e , a l i e n a t i o n , or o t h e r d i s p o s i t i o n , except 
as i s e x p r e s s l y a u t h o r i z e d by s t a t u t e . " 3 

3 S e c t i o n 6-5-248(b), A l a . Code 1975, p r o v i d e s t h a t an 
i n d i v i d u a l whose r e a l p r o p e r t y i s s o l d a t a f o r e c l o s u r e s a l e 
by v i r t u e of the f o r e c l o s u r e of a mortgage t h e r e o n "may 
e x e r c i s e the r i g h t of redemption ... w i t h i n one year from the 
date of the [ f o r e c l o s u r e ] s a l e . " 
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I f , as the w i f e contends, the t r i a l c o u r t i n t e n d e d i t s $25,000 

lump-sum award t o r e p r e s e n t the w i f e ' s share of p e r c e i v e d 

" e q u i t y " i n the m a r i t a l r e s i d e n c e or any o t h e r " p r o p e r t y 

r i g h t " t h e r e i n , the award was erroneous as a matter of law. 

I f the t r i a l c o u r t i n t e n d e d i t s lump-sum award t o r e p r e s e n t 

the w i f e ' s e q u i t a b l e share of any o t h e r m a r i t a l a s s e t , then 

the award i s unsupported by any e v i d e n c e . The p a r t i e s agreed 

upon a d i v i s i o n of most of t h e i r p e r s o n a l p r o p e r t y — 

v e h i c l e s , f u r n i t u r e , f u r n i s h i n g s , and equipment. The t r i a l 

c o u r t d i v i d e d the p r o p e r t y about which th e y c o u l d not agree. 

The e v i d e n c e does not d i s c l o s e any m a r i t a l a s s e t worth a t 

l e a s t $25,000 from which a lump-sum award t o the w i f e c o u l d 

have been d e r i v e d . 

I I I . 

The husband m a i n t a i n s t h a t the t r i a l c o u r t a c t e d o u t s i d e 

the l i m i t s of i t s d i s c r e t i o n i n o r d e r i n g him t o pay the w i f e 

an a t t o r n e y fee of $5,300. 

" I t i s w i t h o u t q u e s t i o n t h a t the t r i a l c o u r t has 
wide d i s c r e t i o n i n awarding a t t o r n e y f e e s t o p a r t i e s 
i n a d i v o r c e p r o c e e d i n g . Hansen v. Hansen, 401 So. 
2d 105, 107 ( A l a . C i v . App. 1981). 

"'Whether t o award an a t t o r n e y fee i n 
a domestic r e l a t i o n s case i s w i t h i n the 
sound d i s c r e t i o n of the t r i a l c o u r t and, 
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absent an abuse of t h a t d i s c r e t i o n , i t s 
r u l i n g on t h a t q u e s t i o n w i l l not be 
r e v e r s e d . Thompson v. Thompson, 650 So. 2d 
928 ( A l a . C i v . App. 1994). " F a c t o r s t o be 
c o n s i d e r e d by the t r i a l c o u r t when awarding 
such fees i n c l u d e the f i n a n c i a l 
c i r c u m s t a n c e s of the p a r t i e s , the p a r t i e s ' 
conduct, the r e s u l t s of the l i t i g a t i o n , 
and, where a p p r o p r i a t e , the t r i a l c o u r t ' s 
knowledge and e x p e r i e n c e as t o the v a l u e of 
the s e r v i c e s performed by the a t t o r n e y . " 
F i g u r e s v. F i g u r e s , 624 So. 2d 188, 191 
( A l a . C i v . App. 1993) . A d d i t i o n a l l y , a 
t r i a l c o u r t i s presumed t o have knowledge 
from which i t may s e t a r e a s o n a b l e a t t o r n e y 
fee even when t h e r e i s no e v i d e n c e as t o 
the r e a s o n a b l e n e s s of the a t t o r n e y f e e . 
T a y l o r v. T a y l o r , 486 So. 2d 1294 ( A l a . 
C i v . App. 1986).'" 

M a r t i n v. M a r t i n , 85 So. 3d 414, 423 ( A l a . C i v . App. 2011) 

( q u o t i n g G l o v e r v. G l o v e r , 678 So. 2d 174, 176 ( A l a . C i v . App. 

1996)). 

T h i s d i v o r c e l i t i g a t i o n was p r o t r a c t e d and c o n t e n t i o u s , 

but, u n l i k e i n B r a s f i e l d v. B r a s f i e l d , 679 So. 2d 1091, 1095 

( A l a . C i v . App. 1996) ( t r i a l c o u r t a c t e d w i t h i n i t s d i s c r e t i o n 

i n awarding a $100,000 a t t o r n e y fee i n p r o t r a c t e d and 

c o n t e n t i o u s d i v o r c e l i t i g a t i o n i n v o l v i n g a s s e t s e x c e e d i n g $2.3 

m i l l i o n ) , the p a r t i e s had few m a r i t a l a s s e t s . The husband 

i n s i s t s t h a t the w i f e ' s f i n a n c i a l c i r c u m s t a n c e s are b e t t e r 

than h i s , as e v i d e n c e d , he says, by the f a c t s t h a t her g r o s s 
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monthly income i s $3,156 and h i s i s o n l y $2,340, and t h a t the 

w i f e d e c i d e d t o have e l e c t i v e b r e a s t - a u g m e n t a t i o n s u r g e r y 

c o s t i n g $2,900 the week b e f o r e the March 25, 2011, t r i a l d a t e . 

The husband a l s o i n s i s t s , as he argued i n h i s postjudgment 

motion, t h a t the t r i a l c o u r t ' s judgment f a i l e d t o acknowledge 

or t o c r e d i t him w i t h e n d o r s i n g and handing over t o the w i f e 

a t t r i a l an i n s u r a n c e - r e f u n d check i n the amount of $2,298. 4 

D u r i n g the p a r t i e s ' s e p a r a t i o n , the husband l i v e d r e n t -

f r e e , p a y i n g o n l y the u t i l i t y b i l l s on the former m a r i t a l 

r e s i d e n c e owned by h i s f a t h e r . D u r i n g most of t h a t time, when 

the w i f e l i v e d i n her deceased grandmother's house i n Marion 

County and w i t h a paramour i n Cullman County, she a l s o p a i d no 

h o u s i n g expense o t h e r than u t i l i t i e s . S e v e r a l months b e f o r e 

the A p r i l 26, 2011, t r i a l d a t e , the w i f e moved i n t o an 

apartment i n J a s p e r ; however, she p r o v i d e d no e v i d e n c e as t o 

her monthly r e n t a l expense a t t h a t l o c a t i o n . The t r i a l c o u r t 

c o u l d p r o p e r l y have i n f e r r e d t h a t the husband would p r o b a b l y 

c o n t i n u e t o l i v e r e n t - f r e e i n h i s f a t h e r ' s house, w h i l e the 

w i f e would p r o b a b l y c o n t i n u e t o i n c u r a h o u s i n g expense. 

4The ev i d e n c e e s t a b l i s h e d t h a t the check r e p r e s e n t e d a 
r e t u r n premium f o r f o r c e - p l a c e d i n s u r a n c e on the m a r i t a l 
r e s i d e n c e d u r i n g the pendency of the f o r e c l o s u r e p r o c e e d i n g s . 
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As p r e v i o u s l y s t a t e d , the d i v o r c e judgment i n c l u d e s no 

s p e c i f i c f i n d i n g s of f a c t , b u t, because the t r i a l c o u r t 

d i v o r c e d the p a r t i e s on the ground of i n c o m p a t i b i l i t y and 

awarded the w i f e s o l e p h y s i c a l c u s t o d y of the c h i l d r e n and a 

lump-sum p r o p e r t y s e t t l e m e n t , we assume t h a t the t r i a l c o u r t 

found the husband's t e s t i m o n y t h a t the w i f e had committed 

a d u l t e r y w i t h t h r e e men b e f o r e the p a r t i e s ' s e p a r a t i o n 

unworthy of b e l i e f and determined, i n s t e a d , t h a t the husband's 

v i o l e n t and a b u s i v e conduct was p r i m a r i l y r e s p o n s i b l e f o r the 

breakup of the m a r r i a g e . 

A c c o r d i n g l y , we cannot f i n d t h a t the t r i a l c o u r t a c t e d 

o u t s i d e the l i m i t s of i t s d i s c r e t i o n i n awarding the w i f e an 

a t t o r n e y f e e . That s a i d , the husband's argument t h a t he had 

not been c r e d i t e d w i t h d e l i v e r i n g t o the w i f e the i n s u r a n c e -

r e f u n d check i n the amount of $2,298 i s w e l l - t a k e n , and we 

i n s t r u c t the t r i a l c o u r t , on remand, t o c r e d i t the husband 

w i t h t h a t amount, thus making the sum due t o the w i f e f o r 

payment of her a t t o r n e y fee $3,002. 

C o n c l u s i o n 

That p o r t i o n of the d i v o r c e judgment awarding the w i f e 

s o l e p h y s i c a l c u s t o d y of the c h i l d r e n i s a f f i r m e d . That 
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p o r t i o n of the judgment awarding the w i f e a lump-sum p r o p e r t y 

s e t t l e m e n t of $25,000 i s r e v e r s e d . The a t t o r n e y - f e e award i s 

a f f i r m e d , but the t r i a l c o u r t i s i n s t r u c t e d t o c r e d i t the 

husband w i t h $2,298 toward the payment of t h a t f e e . The cause 

i s remanded f o r the e n t r y of a judgment c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and Thomas, J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

27 


