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PITTMAN, Judge. 

In J u l y 2010, Henry J . Frye ("the former husband") f i l e d 

a p o s t d i v o r c e a c t i o n s e e k i n g t o reduce h i s p e r i o d i c - a l i m o n y 

o b l i g a t i o n t o Charmann Frye ("the former w i f e " ) . F o l l o w i n g an 
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ore tenus p r o c e e d i n g , the t r i a l c o u r t e n t e r e d a judgment t h a t 

s t a t e d , i n p e r t i n e n t p a r t : 

"Pursuant t o the terms of the d i v o r c e 
[ j u d g m e n t ] , the [ f o r m e r husband] was o r d e r e d t o pay 
alimony t o the [ f o r m e r w i f e ] i n the amount of 
$1,825.00 per month f o r a p e r i o d of s i x t e e n (16) 
months and t h e r e a f t e r i n the amount of $2,200.00 per 
month f o r a p e r i o d of f o r t y - f o u r (44) months. The 
t o t a l o b l i g a t i o n of payments i n the alimony 
p r o v i s i o n i s $126,000.00. 

" S i n c e the r e n d e r i n g of the d i v o r c e [ j u d g m e n t ] , 
t h e r e has been a change i n c i r c u m s t a n c e s i n r e g a r d 
t o the economic a b i l i t y of the [ f o r m e r husband] t o 
c o n t i n u e t o pay the s a i d alimony o r d e r e d p u r s u a n t t o 
s a i d [ j u d g m e n t ] . I t i s the f i n d i n g of the c o u r t 
t h a t the [ f o r m e r husband] i s no l o n g e r employed i n 
a way c o n s i s t e n t w i t h the income earned d u r i n g the 
time t h a t the [ f o r m e r husband] was o r d e r e d t o pay 
the p r e v i o u s alimony. The [ f o r m e r husband] has 
l o o k e d d i l i g e n t l y and c o n s i s t e n t l y t o f i n d work 
c o n s i s t e n t w i t h the p r i o r income. The c o u r t i s 
s a t i s f i e d t h a t the [ f o r m e r husband] i s not 
underemployed but i s employed t o an e x t e n t t h a t he 
has r e a s o n a b l e income and a r e a s o n a b l e a b i l i t y t o 
c o n t i n u e t o advance h i s income w i t h the company he 
i s now employed w i t h . I t i s , t h e r e f o r e , the f i n d i n g 
of t h i s c o u r t t h a t the t o t a l a l imony o b l i g a t i o n of 
$126,000.00 s h a l l be p a i d by the [ f o r m e r husband] 
h e r e i n . I t i s f u r t h e r the f i n d i n g of the c o u r t t h a t 
the [ f o r m e r husband] has p a i d $31,250.00 on s a i d 
a l imony o b l i g a t i o n . The c o u r t , t h e r e f o r e , f i n d s t h a t 
the b a l a n c e owing from the [ f o r m e r husband] t o the 
[ f o r m e r w i f e ] i n the amount of alimony i s 
$94,750.00. I t i s o r d e r e d by the c o u r t , g i v e n the 
c u r r e n t economic s t a n d i n g of the p a r t i e s h e r e t o , the 
amount of monthly alimony t o be p a i d on the 
o u t s t a n d i n g alimony o b l i g a t i o n s h a l l be $500.00 per 
month, commencing t h i r t y (30) days from the e n t r y of 
t h i s o r d e r . S a i d amount of alimony s h a l l c o n t i n u e 
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to be p a i d u n t i l [ t h e former w i f e ' s ] death, 
r e m a r r i a g e , open c o h a b i t a t i o n w i t h a member of the 
o p p o s i t e sex or t e r m i n a t i o n of s a i d payments as 
p r o v i d e d by law, whichever event s h a l l f i r s t o c c u r . " 

The r e c o r d b e f o r e us does not c o n t a i n the d i v o r c e 

judgment, but i t appears t h a t t h a t judgment was e n t e r e d i n 

J u l y 2009. The e v i d e n c e i n d i c a t e d t h a t , a t the time of the 

d i v o r c e , the former husband had been employed as a s t r u c t u r a l 

s u p e r i n t e n d e n t f o r BE&K, I n c . , i n Birmingham and had been 

e a r n i n g an annual income of $95,000 t o $100,000. In June 

2010, the former husband was l a i d o f f from h i s employment a t 

BE&K. He r e c e i v e d unemployment-compensation b e n e f i t s u n t i l 

November 2010, when he was h i r e d by I n t e r n a t i o n a l Paper Co. t o 

work a t i t s pulpwood o p e r a t i o n i n M a n s f i e l d , L o u i s i a n a , where 

he earned an h o u r l y wage of $14.25. A t the time of the 

m o d i f i c a t i o n p r o c e e d i n g s , the former husband had r e m a r r i e d and 

was e a r n i n g a monthly g r o s s income of $2,300 ($27,600 

a n n u a l l y ) . H i s w i f e ' s g r o s s annual income was a l s o 

a p p r o x i m a t e l y $27,000, and the couple had monthly expenses 

t o t a l i n g $3,129. The former w i f e ' s income had not changed 

s i n c e the time of the d i v o r c e . She was s t i l l e a r n i n g an 

h o u r l y wage of $10, or a gro s s monthly income of $1,600. 
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The e v i d e n c e p r e s e n t e d a t t r i a l s u p p o r t s the t r i a l 

c o u r t ' s f i n d i n g of a m a t e r i a l change i n c i r c u m s t a n c e s s i n c e 

the time of the d i v o r c e t h a t w a r r a n t e d a r e d u c t i o n of the 

former husband's alimony o b l i g a t i o n from $2,200 per month t o 

$500 per month. The former w i f e does not c r o s s - a p p e a l from 

the t r i a l c o u r t ' s judgment, and the former husband does not 

argue t h a t he i s f i n a n c i a l l y unable t o pay the reduced monthly 

amount. I n s t e a d , he argues t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o reduce h i s " t o t a l a l imony o b l i g a t i o n , " i . e . , 

$94, 750 -- the u n p a i d b a l a n c e of $126, 000, the sum of a l l  

alimony payments cont e m p l a t e d by the d i v o r c e judgment. 

The former husband contends t h a t , because p e r i o d i c 

a l imony i s based upon an o b l i g o r ' s c u r r e n t a b i l i t y t o pay, he 

i s not o b l i g a t e d t o pay the b a l a n c e due on the o r i g i n a l sum of 

$126,000 because, he says, t h a t sum had been c a l c u l a t e d i n 

accordance w i t h h i s a b i l i t y t o pay a t the time of the d i v o r c e . 

The former husband, however, does not argue the l o g i c a l 

c o r o l l a r y of t h a t c o n t e n t i o n : t h a t he s h o u l d be r e q u i r e d t o 

pay reduced payments of $500 per month o n l y f o r the time 

r e m a i n i n g i n the 60-month payment p e r i o d s e t i n the d i v o r c e 

judgment. Both p a r t i e s e v i d e n t l y u n d e r s t a n d the t r i a l c o u r t ' s 
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m o d i f i c a t i o n judgment t o mean t h a t the former husband's 

alimony o b l i g a t i o n , as m o d i f i e d , w i l l end when the b a l a n c e of 

$94,750 i s p a i d . 1 That u n d e r s t a n d i n g i s , presumably, based on 

the f o l l o w i n g p o r t i o n of the judgment, which we d e s i g n a t e 

" P r o v i s i o n A": 

" I t i s , t h e r e f o r e , the f i n d i n g of t h i s c o u r t t h a t 
the t o t a l a l imony o b l i g a t i o n of $126,000.00 s h a l l be  
p a i d by the [former husband] h e r e i n . I t i s f u r t h e r 
the f i n d i n g of the c o u r t t h a t the [former husband] 
has p a i d $31,250.00 on s a i d a limony o b l i g a t i o n . The  
c o u r t , t h e r e f o r e , f i n d s t h a t the b a l a n c e owing from  
the [former husband] t o the [former w i f e ] i n the  
amount of alimony i s $94,750.00. I t i s o r d e r e d by 
the c o u r t , g i v e n the c u r r e n t economic s t a n d i n g of 
the p a r t i e s h e r e t o , the amount of monthly alimony t o  
be p a i d on the o u t s t a n d i n g a limony o b l i g a t i o n s h a l l  
be $500.00 per month, commencing t h i r t y (30) days 
from the e n t r y of t h i s o r d e r . " 

(Emphasis added.) In o r d e r t o conclude t h a t the former 

husband's alimony o b l i g a t i o n w i l l end when the $94,750 b a l a n c e 

i s p a i d , one would have t o i g n o r e the remainder of the t r i a l 

c o u r t ' s judgment, however, s p e c i f i c a l l y t h a t p o r t i o n of the 

judgment t h a t we d e s i g n a t e " P r o v i s i o n B": 

" S a i d amount of a l i m o n y [$500 per month] s h a l l 
c o n t i n u e t o be p a i d u n t i l [the former w i f e ' s ] death, 
r e m a r r i a g e , open c o h a b i t a t i o n w i t h a member of the 

1 I n her a p p e l l a t e b r i e f , the former w i f e argues t h a t " [ i ] t 
i s a b u n d a n t l y c l e a r ... t h a t [the former husband] j u s t wants 
out of the o b l i g a t i o n [to pay $94,750] a l t o g e t h e r , and the 
[ t r i a l ] c o u r t found no j u s t i f i c a t i o n f o r t h a t . " 
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o p p o s i t e sex or t e r m i n a t i o n of s a i d payments as 
p r o v i d e d by law, whichever event s h a l l f i r s t o c c u r . " 

The p a r t i e s a p p a r e n t l y i n t e r p r e t P r o v i s i o n A as an award t o 

the former w i f e of the s p e c i f i c sum of $94,750, r e p r e s e n t i n g 

the u n p a i d b a l a n c e of the sum of a l l a l i m o n y payments due 

under the d i v o r c e judgment, but p a y a b l e i n i ncrements of $500 

per month. To pay o f f the o u t s t a n d i n g b a l a n c e of $94,750, the 

former husband would have t o make 18 9 monthly payments of 

$500, p l u s 1 payment of $250. Thus, under the p a r t i e s ' 

r e a d i n g of P r o v i s i o n A, the t r i a l c o u r t extended the 60-month 

p e r i o d d u r i n g which the former husband was o r i g i n a l l y t o pay 

a limony so t h a t he would c o n t i n u e t o pay alimony f o r 15 y e a r s , 

10 months. 

P r o v i s i o n B, on the o t h e r hand, i n d i c a t e s t h a t the former 

husband i s t o pay p e r i o d i c alimony f o r the i n d e f i n i t e f u t u r e , 

s u b j e c t o n l y t o the f a m i l i a r , l e g a l l y r e c o g n i z e d reasons f o r 

t e r m i n a t i n g payments of p e r i o d i c alimony. I r r e s p e c t i v e of 

whatever e l s e may be s a i d of P r o v i s i o n s A and B, i t i s e v i d e n t 

t h a t the t r i a l c o u r t ' s m o d i f i c a t i o n judgment extended the time 

f o r p a y i n g p e r i o d i c alimony beyond the term e s t a b l i s h e d i n the 

d i v o r c e judgment. At t r i a l , the former w i f e acknowledged t h a t 

she was a s k i n g the c o u r t t o o r d e r payment of $94,750 and t o 
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have the payments " s t r e t c h e d o u t " over time t o ensure t h a t she 

would r e c e i v e the " f u l l amount." The former husband does not 

argue t h a t the t r i a l c o u r t had no a u t h o r i t y t o e x t e n d the 

p e r i o d f o r payment of alimony, and i t i s g e n e r a l l y r e c o g n i z e d 

t h a t , "where a t e r m i n a t i o n date i s p r o v i d e d f o r the p e r i o d i c 

alimony, the c o u r t can modify the award of p e r i o d i c a limony 

o n l y b e f o r e the date of t e r m i n a t i o n . " T i b b e t t s v. T i b b e t t s , 

762 So. 2d 856, 858 ( A l a . C i v . App 1999) ( c i t i n g Banks v. 

Banks, 336 So. 2d 1365, 1367 ( A l a . C i v . App. 1976)). See 

g e n e r a l l y R u s s e l l G. Donaldson, Annot., Power t o M o d i f y 

Spousal Support Award f o r a L i m i t e d Term, I s s u e d i n 

C o n j u n c t i o n w i t h D i v o r c e , So as t o Extend the Term or Make the 

Award Permanent, 62 A.L.R.4th 180 (1988). In the p r e s e n t 

case, the m o d i f i c a t i o n o c c u r r e d b e f o r e the end of the 60-month 

p e r i o d s p e c i f i e d i n the d i v o r c e judgment. 

To the e x t e n t t h a t t h e r e i s a c o n f l i c t between P r o v i s i o n 

A and P r o v i s i o n B, we are governed by the f o l l o w i n g p r i n c i p l e s 

i n c o n s t r u i n g the m o d i f i c a t i o n judgment: 

" [ D ] i v o r c e judgments s h o u l d 'be i n t e r p r e t e d or 
c o n s t r u e d l i k e o t h e r w r i t t e n i n s t r u m e n t s . ' S a r t i n  
v. S a r t i n , 678 So. 2d 1181, 1183 ( A l a . C i v . App. 
1996); see a l s o S p r i n g e r v. Damrich, 993 So. 2d 481, 
48 8 ( A l a . C i v . App. 20 08) . 
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"'"Separate p r o v i s i o n s of judgments, l i k e 
p r o v i s i o n s of c o n t r a c t s , s h o u l d be 
c o n s t r u e d i n p a r i m a t e r i a , and the e n t i r e 
judgment — a l l p r o v i s i o n s c o n s i d e r e d -¬
s h o u l d be rea d as a whole i n the l i g h t of 
a l l the c i r c u m s t a n c e s , as w e l l as of the 
conduct of the p a r t i e s . . . . F u r t h e r , i f the 
terms of a judgment are not ambiguous, th e y 
s h o u l d be g i v e n t h e i r u s u a l and o r d i n a r y 
meaning."' 

"Ex p a r t e S n i d e r , 929 So. 2d 447, 456-57 ( A l a . 2005) 
( q u o t i n g Moore v. Graham, 590 So. 2d 293, 295 ( A l a . 
C i v . App. 1991)); see a l s o W a l l v. Borosky, 850 So. 
2d 351, 354 ( A l a . C i v . App. 2002). 

"When i n t e r p r e t i n g p o s s i b l y c o n f l i c t i n g 
p r o v i s i o n s i n a judgment, s p e c i f i c terms are g i v e n 
more weight than are more g e n e r a l p r o v i s i o n s . See  
Ex p a r t e Dan Tucker Auto S a l e s , I n c . , 718 So. 2d 33, 
36 ( A l a . 1998). Moreover, 

"'"where t h e r e i s a c h o i c e between a v a l i d 
c o n s t r u c t i o n and an i n v a l i d c o n s t r u c t i o n 
the c o u r t has a duty t o acce p t the 
c o n s t r u c t i o n t h a t w i l l u phold, r a t h e r than 
d e s t r o y , the [ i n s t r u m e n t ] . " Homes of  
Legend, In c . v. McCollough, 776 So. 2d 741, 
746 ( A l a . 2000). See a l s o C l a r k v. Board  
of D e n t a l Exam'rs of G e o r g i a , 2 40 Ga. 28 9, 
294, 240 S.E.2d 250, 254 (1977) ("'When a 
judgment i s s u s c e p t i b l e of two meanings, 
one of which would render i t i l l e g a l and 
the o t h e r p r o p e r , t h a t c o n s t r u c t i o n w i l l , 
i f r e a s o n a b l y p o s s i b l e , be g i v e n i t t h a t 
would render i t l e g a l . ' " ( q u o t i n g B y r d v.  
Goodman, 195 Ga. 621, 25 S.E.2d 34 
( 1 9 4 3 ) ) ) . ' 

"[Ex p a r t e ] S n i d e r , 929 So. 2d [447,] 457 [ ( A l a . 
2 0 0 5 ) ] . " 
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C o c k r e l l v. C o c k r e l l , 40 So. 3d 712, 715 ( A l a . C i v . App. 

2009). 

In the p r e s e n t case, t h e r e i s "'"a c h o i c e between a v a l i d 

c o n s t r u c t i o n and an i n v a l i d c o n s t r u c t i o n " ' " of the 

m o d i f i c a t i o n judgment, i d . , because a c c e p t i n g the " ' " u s u a l and 

o r d i n a r y meaning,"' " i d . , of the language i n P r o v i s i o n A would 

be c o n s i s t e n t w i t h the d i v o r c e c o u r t ' s h a v i n g awarded the 

former w i f e alimony i n g r o s s — an award t h a t i s c e r t a i n as t o 

time and amount of payment, t h a t i s v e s t e d , and t h a t i s , 

t h e r e f o r e , n o n m o d i f i a b l e , see Ex p a r t e Hager, 293 A l a . 47, 55, 

299 So. 2d 743, 750 (1974) — and i n c o n s i s t e n t w i t h the 

d i v o r c e c o u r t ' s h a v i n g awarded the w i f e p e r i o d i c alimony. We 

acknowledge t h a t the t r i a l c o u r t ' s statement of the substance 

of the alimony award c o u l d , c o n c e i v a b l y , be deemed t o d e s c r i b e 

an award of alimony i n g r o s s . However, the d i v o r c e judgment 

i s not b e f o r e us and b o t h p a r t i e s agree t h a t the award was one 

of p e r i o d i c alimony. Moreover, the r e c o r d c o n t a i n s no 

i n d i c a t i o n t h a t the award was i n t e n d e d t o be i n s e t t l e m e n t of 

the former w i f e ' s i n c h o a t e m a r i t a l r i g h t s and e v e r y i n d i c a t i o n 

t h a t i t was i n t e n d e d t o be f o r the f u t u r e support of the 

former w i f e p a y a b l e from the c u r r e n t e a r n i n g s of the former 
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husband. See H u l d t q u i s t v. H u l d t q u i s t , 465 So. 2d 1146, 1148 

( A l a . C i v . App. 1984) ( c o n s t r u i n g a judgment o r d e r i n g payments 

of $350 per month f o r 12 months, and then $300 a month f o r 8 

y e a r s , t o be p e r i o d i c alimony, d e s p i t e the f a c t t h a t the time 

of payment and amount of payment were c e r t a i n , because "the 

purpose of the payments was not t o r e p l a c e the w i f e ' s i n c h o a t e 

r i g h t s i n the husband's e s t a t e (alimony i n g r o s s ) , but r a t h e r 

t o pay a f u t u r e a l l o w a n c e f o r s u p p o r t of the w i f e out of the 

husband's f u t u r e e a r n i n g s " ) . A c c o r d i n g l y , we conclude t h a t 

the award was e i t h e r " r e h a b i l i t a t i v e a l i m o n y , " see A l f r e d v.  

A l f r e d , 89 So. 3d 786 ( A l a . C i v . App. 2012), or " p e r i o d i c 

a limony l i m i t e d t o a p e r i o d of 60 months," i d . , 89 So. 2d a t 

791 (Moore, J . , c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the 

r e s u l t ) . 

An i n i t i a l award of p e r i o d i c alimony and any m o d i f i c a t i o n 

t h e r e o f must be based on the o b l i g o r ' s then c u r r e n t e a r n i n g s . 

" P e r i o d i c a limony ... ' i s an a l l o w a n c e f o r the 
f u t u r e s u p p o r t of the [ r e c i p i e n t spouse] p a y a b l e 
from the c u r r e n t e a r n i n g s of the [paying s p o u s e ] . ' 
[Hager v.] Hager, 293 A l a . [47] a t 55, 299 So. 2d 
[743] a t 750 [ ( 1 9 7 4 ) ] . I t s purpose ' i s t o support 
the former dependent spouse and enable t h a t spouse, 
t o the e x t e n t p o s s i b l e , t o m a i n t a i n the s t a t u s t h a t 
the p a r t i e s had e n j o y e d d u r i n g the m a r r i a g e , u n t i l 
t h a t spouse i s s e l f - s u p p o r t i n g or m a i n t a i n i n g a 
l i f e s t y l e or s t a t u s s i m i l a r t o the one e n j o y e d 
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d u r i n g the m a r r i a g e . ' O'Neal v. O'Neal, 678 So. 2d 
161, 164 ( A l a . C i v . App. 1996) (emphasis added). 
P e r i o d i c a limony i s m o d i f i a b l e based upon changes i n 
the p a r t i e s ' f i n a n c i a l c o n d i t i o n s or needs, such as 
an i n c r e a s e i n the need of the r e c i p i e n t spouse, a 
decrease i n the income of the p a y i n g spouse, or an 
i n c r e a s e i n the income of the r e c i p i e n t spouse. See  
T i b b e t t s v. T i b b e t t s , 762 So. 2d 856, 858 ( A l a . C i v . 
App. 1999) ." 

TenEyck v. TenEyck, 885 So. 2d 146, 152 ( A l a . C i v . App. 2003) 

I f P r o v i s i o n A were c o n s t r u e d t o r e q u i r e t h a t the former 

husband pay the reduced monthly amount of p e r i o d i c a l i m o n y 

o n l y u n t i l he had p a i d the o u t s t a n d i n g b a l a n c e on the o r i g i n a l 

amount due under the p r o v i s i o n s of the d i v o r c e judgment, then 

t h a t p r o v i s i o n would c o n s t i t u t e r e v e r s i b l e e r r o r . That i s so 

because the sum of a l l payments r e q u i r e d by the alimony award 

i n the d i v o r c e judgment (a) was based upon the former 

husband's e a r n i n g s a t the time of the d i v o r c e , not upon h i s 

e a r n i n g s a t the time of the m o d i f i c a t i o n p r o c e e d i n g , and (b) 

was not a v e s t e d r i g h t of the former w i f e but was m o d i f i a b l e 

based on the v e r y change i n c i r c u m s t a n c e s t h a t , the t r i a l 

c o u r t determined, had o c c u r r e d i n t h i s case. 

On the o t h e r hand, a c c e p t i n g P r o v i s i o n B as c o n t r o l l i n g 

and r e g a r d i n g P r o v i s i o n A as c o n t a i n i n g s u p e r f l u o u s f a c t u a l 

f i n d i n g s would r e s u l t i n u p h o l d i n g the judgment m o d i f y i n g the 
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former husband's p e r i o d i c - a l i m o n y o b l i g a t i o n . "[W]here t h e r e 

i s a c h o i c e between a v a l i d c o n s t r u c t i o n and an i n v a l i d 

c o n s t r u c t i o n the c o u r t has a duty t o ac c e p t the c o n s t r u c t i o n 

t h a t w i l l u p h o l d , r a t h e r than d e s t r o y [the judgment]." Homes  

of Legend, In c . v. McCollough, 776 So. 2d 741, 746 ( A l a . 2000) 

(quoted i n C o c k r e l l , s u p r a ) . We, t h e r e f o r e , h o l d t h a t the 

language i n P r o v i s i o n A — t h a t "the t o t a l a l imony o b l i g a t i o n 

of $126,000.00 s h a l l be p a i d by the [former husband]" and t h a t 

"the b a l a n c e owing from the [former husband] t o the [former 

w i f e ] i n the amount of alimony i s $94,750.00" (each of which 

the t r i a l c o u r t d e s i g n a t e d a " f i n d i n g " ) — c o n s t i t u t e s j u s t 

t h a t : f i n d i n g s of f a c t . The c o n c l u s i o n of law (and the 

o p e r a t i v e p o r t i o n ) of the m o d i f i c a t i o n judgment, however, i s 

c o n t a i n e d i n P r o v i s i o n B: 

" S a i d amount of alimony [$500 per month] s h a l l 
c o n t i n u e t o be p a i d u n t i l [the former w i f e ' s ] death, 
r e m a r r i a g e , open c o h a b i t a t i o n w i t h a member of the 
o p p o s i t e sex or t e r m i n a t i o n of s a i d payments as 
p r o v i d e d by law, whichever event s h a l l f i r s t o c c u r . " 

Based on the f o r e g o i n g , we conclude t h a t the t r i a l 

c o u r t ' s judgment, i n t e r p r e t e d as d e s c r i b e d i n t h i s o p i n i o n , i s 

due t o be a f f i r m e d . 
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The former w i f e ' s r e q u e s t f o r an a t t o r n e y ' s fee on appea l 

i s d e n i e d . 

AFFIRMED. 

Thompson, P.J., and Thomas, J . , concur. 

Bryan and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 

13 


