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MOORE, Judge. 

W i l l i a m Samuel Cousins appeals from a judgment e n t e r e d by 

the Autauga C i r c u i t C o u r t ("the t r i a l c o u r t " ) i n f a v o r of 

P a t r i c i a McNeel, d e c l a r i n g t h a t McNeel i s the owner of c e r t a i n 

d i s p u t e d p r o p e r t y , awarding McNeel damages f o r Co u s i n s ' s 
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c u t t i n g of t i m b e r from the d i s p u t e d p r o p e r t y , and e s t a b l i s h i n g 

the boundary l i n e between the p r o p e r t y owned by McNeel and 

t h a t owned by C o u s i n s , and i n f a v o r of George Houston, from 

whom Cousins had a c q u i r e d h i s p r o p e r t y , on C o u s i n s ' s t h i r d -

p a r t y c l a i m a g a i n s t Houston a l l e g i n g b r e a c h of a w a r r a n t y 

deed. We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

P r o c e d u r a l Background 1 

In F e b r u a r y 2007, McNeel sued C o u s i n s , s e e k i n g a judgment 

d e c l a r i n g the boundary l i n e between t h e i r a d j a c e n t p r o p e r t i e s . 

She a l s o a s s e r t e d c l a i m s , p u r s u a n t t o A l a . Code 1975, § 35-14¬

2 and § 9-13-6(2), based on C o u s i n s ' s a l l e g e d c u t t i n g and 

removal of t i m b e r from the d i s p u t e d p r o p e r t y , and common-law 

c l a i m s of t r e s p a s s , n e g l i g e n c e , and wantonness; she sought t o 

r e c o v e r the v a l u e of the t i m b e r cut and o t h e r damages. 

Cousins d e n i e d McNeel's a l l e g a t i o n s , a s s e r t i n g t h a t he was the 

r e c o r d owner of the d i s p u t e d p r o p e r t y o r , a l t e r n a t i v e l y , t h a t 

he had a c q u i r e d t i t l e t o the d i s p u t e d p r o p e r t y through the 

1 T h i s i s the second time Cousins and McNeel have been 
b e f o r e us r e g a r d i n g t h i s p r o p e r t y d i s p u t e . See Cousins v.  
McNeel, 62 So. 3d 1039 ( A l a . C i v . App. 2010). In C o u s i n s , 
s u p r a , we r e v e r s e d a summary judgment t h a t had been e n t e r e d i n 
f a v o r of McNeel because, we c o n c l u d e d , genuine i s s u e s of 
m a t e r i a l f a c t e x i s t e d ; we remanded the cause f o r f u r t h e r 
p r o c e e d i n g s . I d . a t 1046. 
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d o c t r i n e s of p r e s c r i p t i v e or s t a t u t o r y adverse p o s s e s s i o n . 

C o u s i n s a l s o a s s e r t e d a t h i r d - p a r t y c l a i m a g a i n s t George 

Houston a l l e g i n g b r e a c h of the w a r r a n t y deed by which Houston 

had conveyed p r o p e r t y t o Cousins i n November 2004. 

B e g i n n i n g on A p r i l 27, 2011, the t r i a l c o u r t conducted a 

two-day bench t r i a l ; ore tenus e v i d e n c e was p r e s e n t e d a t t h a t 

t r i a l . On May 11, 2011, the t r i a l c o u r t e n t e r e d i t s judgment, 

s t a t i n g , i n p e r t i n e n t p a r t : 

"The P l a i n t i f f , [McNeel], h a v i n g p l e d her cause 
of a c t i o n and p r o v i d e d t e s t i m o n y on the f o l l o w i n g 
c l a i m s , t o w i t : Trespass by c u t t i n g t r e e s , 
D e c l a r a t o r y Judgment as t o l a n d l i n e , S t a t u t o r y 
a c t i o n f o r c u t t i n g of t r e e s , Common law a c t i o n f o r 
r e c o v e r y f o r c u t t i n g t r e e s , S t a t u t o r y a c t i o n f o r 
c o n v e r t i n g c u t t i m b e r and f o r Negligence/Wantonness. 
Upon h e a r i n g the t e s t i m o n y , the C o u r t c o n s i d e r s 
t hese c l a i m s as w e l l as the T h i r d P a r t y C omplaint on 
the w a r r a n t y i n the deed, t h i s C ourt f i n d s as 
f o l l o w s : 

"1. That the t r u e , l e g a l and a c t u a l 
e a s t boundary l i n e between ... [the 
p r o p e r t y of McNeel] and west boundary l i n e 
of ... [the p r o p e r t y of Cousins] i s as 
f o l l o w s : 

" I n the SE Q u a r t e r of S e c t i o n 4,  
Township 17, Range 13 

"Commencing a t the Southeast 
c o r n e r of S e c t i o n 4, Township 17, 
Range 13, Autauga County, 
Alabama, thence west a l o n g the 
South l i n e of s a i d S e c t i o n 4, 
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361.5 f e e t t o the p o i n t of 
b e g i n n i n g ; thence N o r t h 361.5 
f e e t , thence E a s t t o the e a s t 
l i n e of s a i d S e c t i o n 4,thence 
N o r t h a l o n g the e a s t l i n e of s a i d 
S e c t i o n 4 t o the N o r t h e a s t c o r n e r 
of the Southeast Q u a r t e r of s a i d 
S e c t i o n 4. 

"In the NE Q u a r t e r , S e c t i o n 9,  
Township 17, Range 13 

"Commencing i n Independence Road 
24.32 c h a i n s South from the 
Northwest c o r n e r of s e c t i o n 10, 
Township 17, Range 13, Autauga 
County, Alabama; thence N o r t h 
24.32 c h a i n s , thence West 7.26 
c h a i n s t o the p o i n t of b e g i n n i n g , 
thence South 20 degrees West 
22.80 c h a i n s , thence South 15 
degrees West 7.50 c h a i n s t o a 
p o i n t on Independence Road. 

"2. C o u r t f i n d s t h a t ... [Cousins] 
c u t t i m b e r on ... [McNeel's] p r o p e r t y a f t e r 
n o t i c e t h a t t h e r e was a d i s p u t e w i t h h i s 
a c t i o n of c u t t i n g , t r e s p a s s e d upon her l a n d 
and wantonly damaged the p r o p e r t y of 
[McNeel] . . . . [ T ] h i s Court f i n d s i n f a v o r 
of ...[McNeel] and a g a i n s t ... [Cousins] on 
wantonness, double damage f o r s t a t u t o r y 
damage and f o r the l e a s e l o s s of revenue 
and a s s e s s her damage a t $41,050.00 p l u s 
c o s t of C o u r t . 

"3. Court f i n d s no i n d i c a t i o n , p r o o f 
or i n f e r e n c e t h a t ... Cousins nor ... 
Houston ever d i d any a c t of p o s s e s s i o n on 
the d i s p u t e d p r o p e r t y u n t i l C ousins 
t r e s p a s s e d a f t e r 2004. T h e r e f o r e the 
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defense of adverse p o s s e s s i o n does not 
a p p l y . 

"4. Defendant Cousins i s d i r e c t e d t o 
i m m e d i a t e l y and not a f t e r 60 days, remove 
a l l markings on the ground, t r e e s , f e n c i n g , 
w i r e , p o s t , tape and p i n s on or a l o n g any 
of the d i s p u t e d a r e a o t h e r tha[n] the 
a c t u a l , t r u e , l e g a l l i n e e s t a b l i s h e d by 
t h i s Order. 

"5. Court f i n d s t h a t ... Cousins got 
e x a c t l y what he b a r g a i n e d f o r i n the 
p r o p e r t y l o c a t e d e a s t of the l i n e 
e s t a b l i s h e d h e r e i n . T h e r e f o r e , t h e r e i s 
no[] c o n t r i b u t i o n from Houston t o C o u s i n s . " 

On June 10, 2011, Cousins moved the t r i a l c o u r t t o a l t e r , 

amend, or v a c a t e i t s judgment. In h i s motion, Cousins 

a s s e r t e d , among o t h e r t h i n g s , t h a t i t was u n c l e a r from the 

language of the May 11, 2011, judgment whether the t r i a l c o u r t 

had r u l e d on C o u s i n s ' s b r e a c h - o f - w a r r a n t y - d e e d c l a i m a g a i n s t 

Houston, t h a t the l e g a l d e s c r i p t i o n s c o n t a i n e d i n the t r i a l 

c o u r t ' s judgment were u n s u b s t a n t i a t e d and unsupported by any 

e v i d e n c e b e f o r e the t r i a l c o u r t , and t h a t McNeel was not 

e n t i t l e d t o damages f o r the c u t t i n g of t i m b e r from the 

d i s p u t e d p r o p e r t y . On August 19, 2011, the t r i a l c o u r t d e n i e d 

t h a t motion. Cousins t i m e l y f i l e d h i s n o t i c e of a p p e a l . 
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E v i d e n t i a r y Background 

The e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t e s t a b l i s h e d the 

f o l l o w i n g p e r t i n e n t f a c t s . McNeel owns p r o p e r t y i n Autauga 

County, which her now-deceased husband, Joe McNeel, J r . , had 

conveyed t o her i n 2000; McNeel's husband had i n h e r i t e d t h a t 

p r o p e r t y i n the 1970s from h i s aunt, S t e l l a Underwood. The 

p r o p e r t y had been i n Underwood's f a m i l y f o r many y e a r s . We 

r e f e r t o t h i s p r o p e r t y as "the McNeel p r o p e r t y . " I t was 

u n d i s p u t e d t h a t , a t the time of the t r i a l , a creek ran near 

the e a s t e r n b o r d e r of the McNeel p r o p e r t y and t h a t a fence was 

l o c a t e d t o the e a s t of the creek, up a h i l l and some d i s t a n c e 

away from the creek. U n t i l 2004, Houston owned p r o p e r t y l y i n g 

t o the e a s t of and a d j a c e n t t o the McNeel p r o p e r t y . Houston 

had i n h e r i t e d h i s p r o p e r t y i n 1978 from a f a m i l y member who 

had owned t h a t p r o p e r t y f o r many y e a r s . 

In November 2004, Cousins p u r c h a s e d Houston's p r o p e r t y 

f o r $500,000. The creek and the fence r e f e r e n c e d above, which 

l i e d a t or near the e a s t e r n boundary of the McNeel p r o p e r t y , 

was l o c a t e d a t or near the western boundary of C o u s i n s ' s 

p r o p e r t y . Whether the boundary l i n e between the two 

p r o p e r t i e s was l o c a t e d a t the creek or a t the fence i s a t the 
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c e n t e r of t h i s d i s p u t e . The p r o p e r t y l y i n g between the creek 

and the fence i s h e r e i n a f t e r r e f e r r e d t o as "the d i s p u t e d 

p r o p e r t y " ; a c c o r d i n g t o t r i a l t e s t i m o n y , the d i s p u t e d p r o p e r t y 

t o t a l e d a p p r o x i m a t e l y 30 a c r e s . 2 

The f o l l o w i n g language was i n c l u d e d i n C o u s i n s ' s purchase 

agreement: 

" S e l l e r / s agree t o s e l l and convey t o P u r c h a s e r / s 
and the P u r c h a s e r / s agree t o purchase from S e l l e r / s 
upon the f o l l o w i n g terms and c o n d i t i o n s , the 
f o l l o w i n g d e s c r i b e d r e a l p r o p e r t y , i n i t s AS IS 
c o n d i t i o n : A p p r o x i m a t e l y 250 a c r e s and R e s i d e n c e , 
Township 17 N o r t h , Range 13 E a s t , S e c t i o n s 3, 4, 9, 
and 10 i n M u l b e r r y Community of Autauga County. 
A c t u a l acreage must be v e r i f i e d by s u r v e y . " 

A copy of the deed by which Houston had o b t a i n e d t i t l e t o the 

p r o p e r t y was a t t a c h e d t o the purchase agreement. Houston's 

r e a l - e s t a t e agent, Mike Vaughn, a r r a n g e d f o r s u r v e y o r R o n a l d 

Burke t o p e r f o r m the r e q u i r e d s u r v e y . A copy of 

correspondence sent by Vaughn t o Burke, by f a c s i m i l e 

t r a n s m i s s i o n , was i n t r o d u c e d i n t o e v i d e n c e ; i n t h a t 

correspondence, Vaughn i n d i c a t e d t h a t , a l t h o u g h the deed by 

which Houston had a c q u i r e d the p r o p e r t y i n d i c a t e d t h a t 

Houston's p r o p e r t y c o n s i s t e d of 231 a c r e s , Houston had 

2On a p p e a l , Cousins a s s e r t s t h a t the d i s p u t e d p r o p e r t y 
t o t a l s 15 a c r e s . 
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i n d i c a t e d t h a t he b e l i e v e d h i s p r o p e r t y t o t a l e d a p p r o x i m a t e l y 

250 a c r e s . Vaughn a l s o i n d i c a t e d t h a t , a c c o r d i n g t o Houston, 

the "creek i s the l i n e a l l the way up the west boundary ... 

t h e r e are a l s o a l o t of c a t t l e c r o s s fences t h a t do not f o l l o w 

the a c t u a l p r o p e r t y l i n e s . " 

Burke t e s t i f i e d t h a t , i n p r e p a r i n g the s u r v e y , he had 

c o n s u l t e d r e c o r d s i n the county t a x a s s e s s o r ' s o f f i c e , which 

had i n d i c a t e d t h a t Houston owned a p p r o x i m a t e l y 270 a c r e s and 

t h a t the c r e e k s e r v e d as the western boundary of Houston's 

p r o p e r t y . Burke and h i s crew then l o c a t e d the creek and the 

p e r t i n e n t s e c t i o n c o r n e r s . U s i n g those i d e n t i f i e r s , Burke's 

s u r v e y i n d i c a t e d t h a t Houston's p r o p e r t y t o t a l e d 264 a c r e s . 

Burke t e s t i f i e d t h a t 

" [ t ] h e [Houston] deed i s vague and not v e r y good t o 
s t a r t w i t h , which we run i n t o a l o t . A l o t of times 
you have t o t a k e a deed and u n d e r s t a n d what i s the 
i n t e n t of the deed because b a s i c a l l y they don't make 
any sense. I t s a i d something about a f e n c e . And i n 
the p r o c e s s of the s u r v e y I saw the fence a t the top 
of the h i l l where the f i e l d s met the woods. I asked 
about the f e n c e . ... I was t o l d i t was j u s t a fence 
t o keep the c a t t l e from g e t t i n g t o the bottom l a n d . 
... Mike Vaughn was the o n l y p e r s o n I ever t a l k e d 
t o . And so I d i d n ' t l o c a t e the fence because t h e y 
t o l d me i t was j u s t a fence t o keep the c a t t l e out 
of t h a t bottom l a n d t h a t you can't farm anyway. 
I t ' s j u s t l i k e a r a v i n e . ... And so as soon as the 
crew got t h e r e , the t a x map i n d i c a t e d the fence was 
the l i n e . ... And I d i d c a l l the t a x a s s e s s o r ' s 
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o f f i c e and ask them, t h a t l i n e does r e p r e s e n t the 
cree k , and the y s a i d i t does. And so I t o l d the 
su r v e y crew t o s t a r t l o c a t i n g the creek because i t 
was g o i n g t o take a w h i l e t o l o c a t e t h a t creek. So 
t h a t ' s the f i r s t t h i n g we d i d was l o c a t e t h a t creek. 
The r e s t of the l i n e s were j u s t GLO f o r t y l i n e s . So 
t h a t ' s why we went t o the creek. I d i d n ' t know i f 
t h e r e was a fence down t h e r e by t h a t creek a t one 
time and t h a t was the fence t h a t everybody was 
t a l k i n g about. And then t h e r e was a -- something 
about t h r e e a c r e s i n the c o r n e r of the f o r t y which 
would be out i n the middle of t h a t f i e l d which 
d i d n ' t make any sense. And t h a t ' s why I went t o the 
cr e e k . " 

Burke t e s t i f i e d t h a t " n o t h i n g was ever s a i d t o me ever t h a t 

the creek i s maybe not the l i n e . No one ever s a i d t h a t . " 

Burke a d m i t t e d t h a t , i n s u r v e y i n g Houston's p r o p e r t y , he never 

r e v i e w e d the McNeel deed and never spoke w i t h Houston or 

McNeel about the boundary l i n e because he b e l i e v e d t h a t the 

creek was the p r o p e r boundary l i n e . 

Burke a d m i t t e d t h a t the l e g a l d e s c r i p t i o n of Houston's 

p r o p e r t y as s t a t e d i n h i s s u r v e y d i d not match the l e g a l 

d e s c r i p t i o n of the p r o p e r t y c o n t a i n e d i n Houston's deed. 

Burke t e s t i f i e d t h a t he d i d not t h i n k Houston's p r o p e r t y had 

been s u r v e y e d p r e v i o u s l y . Burke a l s o a d m i t t e d t h a t j u s t 

because he had been asked t o sur v e y a p a r c e l of p r o p e r t y d i d 

not i n d i c a t e t h a t the p a r c e l was owned by the r e q u e s t i n g 

p a r t y . The c l o s i n g a t t o r n e y , Regina Edwards, r e l i e d on the 
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d e s c r i p t i o n of the p r o p e r t y c o n t a i n e d i n Burke's su r v e y , 

r a t h e r than the d e s c r i p t i o n of p r o p e r t y c o n t a i n e d i n Houston's 

deed, when p r e p a r i n g the w a r r a n t y deed by which Houston 

conveyed h i s p r o p e r t y t o Cousins i n November 2004. 

In May 2005, McNeel's son, Joe McNeel I I I ("Joe"), 

l e a r n e d t h a t Cousins was c l a i m i n g ownership of the d i s p u t e d 

p r o p e r t y ; Joe i n f o r m e d Cousins t h a t McNeel owned the d i s p u t e d 

p r o p e r t y . C o u s i n s r e f e r r e d Joe t o Burke, and, a c c o r d i n g t o 

Joe, Burke i n d i c a t e d t h a t he had su r v e y e d " t o the cr e e k " as he 

had been r e q u e s t e d t o do. When the d i s p u t e c o u l d not be 

r e s o l v e d , McNeel i n s t i t u t e d t h i s a c t i o n i n Febr u a r y 2007. 

Joe t e s t i f i e d t h a t McNeel's f a m i l y had always r e c o g n i z e d 

the fence as the e a s t e r n boundary of t h e i r p r o p e r t y . Joe's 

t e s t i m o n y on t h a t p o i n t was s u p p o r t e d by McNeel, who t e s t i f i e d 

t h a t , b e g i n n i n g i n 1958, she had r e g u l a r l y v i s i t e d the 

p r o p e r t y , i n c l u d i n g the d i s p u t e d p r o p e r t y ; by F l e t c h e r M a j o r s , 

who had marketed t i m b e r from the McNeel p r o p e r t y , i n c l u d i n g 

the d i s p u t e d p r o p e r t y , i n 1986; and by Robert (Bobby) H. 

S h a c k e l f o r d , J r . , who had l e a s e d the McNeel p r o p e r t y , 

i n c l u d i n g the d i s p u t e d p r o p e r t y , s i n c e the 1960s, when S t e l l a 

Underwood owned i t , and who had c o n t i n u e d t o l e a s e the McNeel 
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p r o p e r t y a f t e r the McNeels a c q u i r e d i t . A c c o r d i n g t o McNeel, 

S h a c k e l f o r d ' s l e a s e i n c l u d e d a l l p o r t i o n s of the McNeel 

p r o p e r t y , i n c l u d i n g the d i s p u t e d p r o p e r t y . 

Joe t e s t i f i e d t h a t , i n 2007, he n o t i c e d t h a t t i m b e r had 

been cut from an area of the d i s p u t e d p r o p e r t y . He t e s t i f i e d 

t h a t , i n h i s o p i n i o n , the c u t had been r e c e n t ; he based h i s 

o p i n i o n on the appearance of the stumps and the sap v i s i b l e on 

those stumps. He a l s o t e s t i f i e d t h a t , i n 2008, he n o t i c e d 

t h a t t i m b e r i n another a r e a of the d i s p u t e d p r o p e r t y had been 

cu t . A c c o r d i n g t o Joe, the cut ar e a he observed i n 2008 had 

not been c u t i n 2007. Based on Joe's t r a i n i n g and e x p e r i e n c e 

as a f o r e s t e r , h i s e x p e r i e n c e i n the t i m b e r i n d u s t r y , and h i s 

knowledge of what had been p l a n t e d i n the areas t h a t had been 

cu t , the t r i a l c o u r t a l l o w e d him t o t e s t i f y as an e x p e r t as t o 

the v a l u e of the t i m b e r t h a t had been cut from the d i s p u t e d 

p r o p e r t y . Based on h i s e x p e r i e n c e and knowledge, Joe 

e s t i m a t e d t h a t the v a l u e of the t i m b e r c u t from the d i s p u t e d 

p r o p e r t y i n 2007 and 2008 t o t a l e d between $10,000 t o $15,000. 

McNeel t e s t i f i e d t h a t , because of the b o u n d a r y - l i n e 

d i s p u t e , she had f e l t i t n e c e s s a r y t o reduce the amount she 

was c h a r g i n g S h a c k e l f o r d , her f a r m i n g and h u n t i n g l e s s e e , 
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because she had asked him not t o use the d i s p u t e d p r o p e r t y 

u n t i l the b o u n d a r y - l i n e i s s u e was r e s o l v e d . She t e s t i f i e d 

t h a t , from 2005 u n t i l the time of the t r i a l , she had l o s t 

$1,050 i n r e n t a l income as a r e s u l t of the b o u n d a r y - l i n e 

d i s p u t e . 

Thomas Edmunson, J r . , who had worked as a t i m b e r buyer 

f o r 20 y e a r s , was a c c e p t e d as an e x p e r t w i t n e s s by the t r i a l 

c o u r t . Edmunson t e s t i f i e d t h a t , a t C o u s i n s ' s r e q u e s t , he had 

cut t i m b e r from C o u s i n s ' s p r o p e r t y i n 2005 and a g a i n i n 2007. 

He i n d i c a t e d t h a t the p l a n i n 2005 had been t o t h i n the t i m b e r 

so t h a t the t r e e s would be f r e e t o grow. He d i s a g r e e d t h a t 

the v a l u e of the cut t i m b e r , which he r e f e r r e d t o as "the 

v a l u e of the stumpage," had been $12,000 t o $15,000. He 

t e s t i f i e d t h a t he d i d not b e l i e v e the v a l u e would be t h a t 

h i g h , but, because of the l e n g t h of time t h a t had passed, he 

c o u l d not p l a c e a v a l u e on the t r e e s t h a t had been c u t . 3 

Edmunson t e s t i f i e d t h a t he had been t o l d "both t i m e s " not 

t o c r o s s the creek and t h a t he had not done so. In response 

t o an i n q u i r y by the t r i a l c o u r t d u r i n g h i s d i r e c t e x a m i n a t i o n 

3Edmunson's t e s t i m o n y d i d not make c l e a r whether the 
" v a l u e " he was r e f e r r i n g t o was r e g a r d i n g the t i m b e r cut i n 
2005, the t i m b e r cut i n 2007, or b o t h . 
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by C o u s i n s ' s c o u n s e l , Edmunson t e s t i f i e d : " [ I ] f the c r e e k i s 

not the l i n e , t h a t ' s what we need t o get e s t a b l i s h e d . That's 

what I was t o l d not t o c r o s s . I haven't c r o s s e d the c r e e k . " 

On c r o s s - e x a m i n a t i o n by c o u n s e l f o r McNeel, Edmunson 

t e s t i f i e d : 

"Q: B a s i c a l l y you're s a y i n g you went around i n t h i s 
a r ea [ i n d i c a t i n g ] and cut i n 2005 and then cut 
on the n o r t h s e c t i o n i n 2007? 

"A: Uh-huh. 

"Q: Okay. Other than t h a t , you can't r e a l l y r e c a l l 
a n y t h i n g e l s e ? 

"A: I don't t h i n k i t would be no t w e l v e thousand 
d o l l a r s . 

"Q: On the s outh s e c t i o n ? 

"A: On any of i t because we wasn't c l e a r c u t t i n g 
and we was j u s t p i c k i n g through i t , you know. 
E l e v e n , t w e l v e hundred d o l l a r s , something l i k e 
t h a t . I t wasn't a whole l o t . 

"Q: Okay. L a s t q u e s t i o n . Do you t h i n k i t was 
August 2007 t h a t you cut? 

"A: ... I f e e l l i k e i t was August or September." 4 

Cousins t e s t i f i e d t h a t , when he became i n t e r e s t e d i n 

p u r c h a s i n g h i s p r o p e r t y , he f i r s t spoke w i t h Vaughn, Houston's 

4Much of Edmunson's t e s t i m o n y was accompanied by 
r e f e r e n c e s t o "here" or " t h e r e " w h i l e p o i n t i n g t o a map or a 
p l a t . 
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r e a l t o r , and then met w i t h Houston. Cousins t e s t i f i e d t h a t 

because Houston had been unsure of the boundary l i n e on the 

e a s t s i d e of h i s p r o p e r t y , Cousins had d e c i d e d t o get a 

s u r v e y . C o u s i n s , however, a l s o t e s t i f i e d t h a t Houston had 

r e p r e s e n t e d t o him and t o two of C o u s i n s ' s employees who were 

a l s o p r e s e n t t h a t the creek s e r v e d as the western boundary of 

the p r o p e r t y . 5 A c c o r d i n g t o C o u s i n s , b e f o r e he purchased the 

p r o p e r t y , Houston had t o l d him t h a t , a t one ti m e , a fence had 

been l o c a t e d i n the creek but t h a t , a t some p o i n t , the creek 

had f l o o d e d and the fence had s u b s e q u e n t l y been moved up the 

h i l l , where i t s t o o d a t t h a t t i m e . Cousins t e s t i f i e d t h a t he 

had been unaware t h a t Houston's deed i n d i c a t e d t h a t Houston 

owned o n l y 231 a c r e s ; a c c o r d i n g t o C o u s i n s , he had b e l i e v e d 

t h a t Houston had conveyed 250 a c r e s t o him f o r the s t a t e d 

p r i c e of $500,000. 

Cousins t e s t i f i e d t h a t he f i r s t l e a r n e d of the boundary-

l i n e d i s p u t e i n May 2005. He t e s t i f i e d t h a t , by t h a t time, he 

had a l r e a d y caused t i m b e r t o be cut from the d i s p u t e d p r o p e r t y 

5Those two employees t e s t i f i e d a t the t r i a l ; t hey agreed 
w i t h Cousins t h a t Houston had i n d i c a t e d t h a t the creek was the 
western boundary of h i s p r o p e r t y . 
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and from the r e m a i n i n g p o r t i o n of h i s 350-acre t r a c t . 6 

Cousins d e n i e d , however, t h a t he had i n s t r u c t e d Edmunson or 

anyone e l s e t o cut t i m b e r from the d i s p u t e d p r o p e r t y a f t e r 

l e a r n i n g of the boundary d i s p u t e . He a l s o d e n i e d t h a t " h i s 

t i m b e r crew" had cut t i m b e r from the d i s p u t e d p r o p e r t y i n 

2007. Cousins t e s t i f i e d t h a t he had had t i m b e r cut from the 

d i s p u t e d p r o p e r t y i n F e b r u a r y or March 2005 but t h a t , i n 2007, 

he had i n s t r u c t e d Edmunson t o cut t i m b e r from the e a s t s i d e of 

h i s p r o p e r t y , not the west s i d e where the d i s p u t e d boundary 

l i n e was l o c a t e d . Cousins t e s t i f i e d t h a t Edmunson was s i m p l y 

c o n f u s e d when he t e s t i f i e d t h a t he had cut t i m b e r from the 

d i s p u t e d p r o p e r t y i n 2007. 

L i k e Edmunson, Cousins d i s a g r e e d w i t h Joe's o p i n i o n as t o 

the v a l u e of the t i m b e r cut from the d i s p u t e d p r o p e r t y . 

C o u s i n s t e s t i f i e d t h a t , i n h i s o p i n i o n , the t i m b e r c u t from 

the d i s p u t e d p r o p e r t y i n 2005 had been v a l u e d a t a t o t a l of 

6 S i m u l t a n e o u s l y w i t h h i s purchase of Houston's p r o p e r t y , 
Cousins had purchased 30 a c r e s l o c a t e d t o the n o r t h of 
Houston's p r o p e r t y ("the Condra p r o p e r t y " ) and a p p r o x i m a t e l y 
56-70 a c r e s l o c a t e d t o the e a s t of Houston's p r o p e r t y ("the 
Buchanan p r o p e r t y " ) . Those p u r c h a s e s , a l o n g w i t h the 
p u r p o r t e d l y 250-264 a c r e s p u r c h a s e d from Houston, t o t a l e d 
a p p r o x i m a t e l y 350 a c r e s . Burke's su r v e y had i n c l u d e d the 
Condra p r o p e r t y but not the Buchanan p r o p e r t y . 
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$1,517.70. 7 As noted e a r l i e r , he d e n i e d t h a t any t i m b e r had 

been cut from the d i s p u t e d p r o p e r t y a f t e r 2005. 

Cousins a l s o t e s t i f i e d t o the damages he c l a i m e d t o have 

s u f f e r e d as a r e s u l t of Houston's br e a c h of the w a r r a n t y deed. 

Cousins t e s t i f i e d t h a t , based on Burke's sur v e y and the 

w a r r a n t y deed g i v e n t o him by Houston, he had purchased 264 

a c r e s f o r $500,000. Thus, Cousins t e s t i f i e d , he had p a i d 

a p p r o x i m a t e l y $1,893.94 per a c r e . Cousins t e s t i f i e d t h a t , i f 

he l o s t the use of the 30 a c r e s of the d i s p u t e d p r o p e r t y , he 

would l o s e t h e i r v a l u e -- $56,818.18 ($1,893.94 x 30 ac r e s ) — 

which was p a r t of the purchase p r i c e he had p a i d t o Houston. 

7 C o u s i n s t e s t i f i e d t h a t he had r e c e i v e d a t o t a l of 
$8,701.37 i n 2005 f o r t i m b e r cut from h i s e n t i r e 350-acre 
t r a c t , which was h a l f open and h a l f wooded. Cousins t e s t i f i e d 
t h a t he had c a l c u l a t e d the p e r - a c r e p r i c e he had r e c e i v e d from 
the 2005 t h i n n i n g of the t i m b e r t o be $50.59. He e x p l a i n e d 
t h a t he had c a l c u l a t e d t h a t p e r - a c r e v a l u e by d i v i d i n g the 
amount he had r e c e i v e d i n 2005 as a r e s u l t of the t i m b e r 
t h i n n i n g ($8,701.37) by the number of woodland a c r e s on h i s 
p r o p e r t y (350/2 = 175) and m u l t i p l y i n g t h a t amount by the 
number of a c r e s c o n t a i n e d i n the d i s p u t e d p r o p e r t y . Thus, he 
t e s t i f i e d t h a t he c a l c u l a t e d the v a l u e of the "stumpage" 
removed from the 30-acre d i s p u t e d p r o p e r t y i n the 2005 
t h i n n i n g as $8,701.37/175 x 30 a c r e s = $1,517.70. Our 
c a l c u l a t i o n i s s l i g h t l y l o w e r : $8,701.37/175 = $49.72 x 30 
a c r e s = $1,491.66. 
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Cousins a l s o t e s t i f i e d t h a t he had i n c u r r e d $25,000 i n 

d e f e n d i n g h i s t i t l e t o the d i s p u t e d p r o p e r t y . He t e s t i f i e d 

t h a t , had he known t h e r e was a d i s p u t e as t o the boundary l i n e 

s e p a r a t i n g h i s p r o p e r t y from the McNeel p r o p e r t y i n Township 

17 N o r t h , Range 13 E a s t , S e c t i o n 4 ( " s e c t i o n 4") and i n 

Township 17 N o r t h , Range 13 E a s t , S e c t i o n 9 ( " s e c t i o n 9"), the 

s e c t i o n s i n which the d i s p u t e d p r o p e r t y l i e s , he would not 

have cut t i m b e r from the d i s p u t e d p r o p e r t y i n 2005. 

Houston t e s t i f i e d t h a t he had i n h e r i t e d the p r o p e r t y he 

s o l d t o Cousins from h i s u n c l e i n the 1970s. When asked i f he 

had ever had a d i s p u t e w i t h the Underwoods or the McNeels 

r e g a r d i n g the l o c a t i o n of the boundary l i n e , Houston i n d i c a t e d 

t h a t he had not, t h a t he had not known the l o c a t i o n of the 

boundary l i n e , and t h a t he had never r e a l l y c a r e d . 8 

Houston t e s t i f i e d t h a t , d u r i n g h i s ownership of the 

p r o p e r t y , the t a x e s had doubled i n one year and t h a t he had 

8Houston s p e c i f i c a l l y r e c a l l e d , however, t h a t , as a c h i l d , 
he had "sneaked" over the fence t o swim i n the pond or l a k e 
l o c a t e d on the a d j a c e n t p r o p e r t y . A c c o r d i n g t o the t r i a l 
t e s t i m o n y , t h a t pond or l a k e had once s t o o d i n the g e n e r a l 
v i c i n i t y of where the creek i s l o c a t e d . That t e s t i m o n y l e n d s 
s u p p o r t t o McNeel's and Joe's t e s t i m o n y t h a t the fence had 
always s t o o d i n i t s c u r r e n t l o c a t i o n and had always s e r v e d as 
the boundary l i n e between the two p r o p e r t i e s . 
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n o t i c e d t h a t , a l t h o u g h h i s deed had i n d i c a t e d t h a t h i s 

p r o p e r t y t o t a l e d 231 a c r e s , h i s tax-assessment n o t i c e had 

i n d i c a t e d t h a t he was b e i n g a s s e s s e d t a x e s on 250 a c r e s . 

A c c o r d i n g t o Houston, he u n s u c c e s s f u l l y d i s p u t e d t h a t 

assessment, so he had c o n t i n u e d t o pay p r o p e r t y t a x e s on 250 

a c r e s . Houston t e s t i f i e d t h a t , i n 2002 or 2003, he had 

d i s c o v e r e d t h a t the t a x a s s e s s o r had i m p r o p e r l y i n c l u d e d i n 

h i s t a x assessment p r o p e r t y t h a t , Houston t e s t i f i e d , s h o u l d 

not have been i n c l u d e d . 

Houston r e v i e w e d the responses he had g i v e n t o C o u s i n s ' s 

w r i t t e n d i s c o v e r y r e q u e s t s ; i n those r e s p o n s e s , Houston had 

a d m i t t e d t h a t " t h e r e had never been any fence b o u n d a r i e s on 

the p r o p e r t y t h a t I was s e l l i n g . " Houston t e s t i f i e d t h a t a l l 

he knew about the f e n c i n g on the w estern s i d e of h i s p r o p e r t y 

was t h a t i t s e r v e d as a c a t t l e f e n c e . Houston t e s t i f i e d t h a t , 

t o the b e s t of h i s r e c o l l e c t i o n , he had not t o l d C ousins t h a t 

the w e s t e r n boundary ran t o the creek but t h a t , i n s t e a d , he 

had i n d i c a t e d t h a t he was u n c e r t a i n of the l o c a t i o n of the 

w e stern boundary l i n e . Houston f u r t h e r t e s t i f i e d t h a t he 

b e l i e v e d he had conveyed t o Cousins the p r o p e r t y r e q u i r e d t o 

be conveyed by the purchase agreement. 
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A n a l y s i s 

C ousins a s s e r t s m u l t i p l e i s s u e s on a p p e a l . We f i r s t 

a ddress h i s argument t h a t the boundary l i n e as e s t a b l i s h e d i n 

the t r i a l c o u r t ' s judgment i s u n s u b s t a n t i a t e d and unsupported 

by e v i d e n c e and t h a t the e v i d e n c e b e f o r e the t r i a l c o u r t was 

i n s u f f i c i e n t t o a l l o w the t r i a l c o u r t t o e s t a b l i s h the 

boundary l i n e where i t d i d . As a r e s u l t , C ousins argues, the 

t r i a l c o u r t ' s judgment must be r e v e r s e d . 

In Todd v. Owens, 592 So. 2d 534, 535 ( A l a . 1991), our 

supreme c o u r t s t a t e d the s t a n d a r d of r e v i e w a p p l i c a b l e t o t h i s 

i s s u e : 

"'"[A] judgment e s t a b l i s h i n g a boundary 
l i n e between coterminous landowners on 
e v i d e n c e s u b m i t t e d ore tenus i s presumed t o 
be c o r r e c t and need o n l y be s u p p o r t e d by 
c r e d i b l e e v i d e n c e . I f so s u p p o r t e d , the 
t r i a l c o u r t ' s c o n c l u s i o n s w i l l not be 
d i s t u r b e d on a p p e a l u n l e s s p l a i n l y 
e rroneous or m a n i f e s t l y u n j u s t . " T i d w e l l  
v. S t r i c k l e r , 457 So. 2d 365, 367 ( A l a . 
1984) ( c i t a t i o n s o m i t t e d ) . ' 

" G a r r i n g e r v. Wingard, 585 So. 2d 898, 899 ( A l a . 
1991). The presumption of c o r r e c t n e s s i s e s p e c i a l l y 
s t r o n g i n boundary l i n e d i s p u t e cases because i t i s 
d i f f i c u l t f o r the a p p e l l a t e c o u r t t o r e v i e w the 
e v i d e n c e i n such c a s e s . Bearden v. E l l i s o n , 560 So. 
2d 1042 ( A l a . 1990)." 
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Cousins a s s e r t s t h a t the t r i a l c o u r t ' s d e s c r i p t i o n of the 

l o c a t i o n of the boundary l i n e between the p r o p e r t i e s i n s o f a r 

as they l i e i n s e c t i o n 4 " i s from an unknown so u r c e , i s not 

taken from any of the deeds i n e i t h e r p a r t y ' s c h a i n of t i t l e , 

i s not s u p p o r t e d by any e v i d e n c e b e f o r e the c o u r t , and does 

not p r o v i d e a p r o p e r or adequate s o l u t i o n t o the boundary l i n e 

d i s p u t e a t i s s u e . " McNeel d i s a g r e e s , a s s e r t i n g t h a t the 

p r o p e r t y d e s c r i p t i o n used by the t r i a l c o u r t t o e s t a b l i s h the 

boundary l i n e i n s e c t i o n 4 was taken from a 1979 deed i n her 

c h a i n of t i t l e , t h a t t h a t deed was b e f o r e the t r i a l c o u r t , and 

t h a t the o n l y d i s p u t e as t o t h a t p o r t i o n of the boundary l i n e 

t h a t r e q u i r e d any i n t e r p r e t a t i o n by the t r i a l c o u r t was 

r e g a r d i n g the " t h r e e a c r e s i n the Southeast C o r n e r . " 

McNeel f u r t h e r a s s e r t s t h a t the t r i a l c o u r t p r o p e r l y 

a p p l i e d l o n g - s t a n d i n g caselaw t o c r e a t e a square of the t h r e e 

a c r e s i n the s o u t h e a s t c o r n e r of s e c t i o n 4, as r e f e r e n c e d i n 

the p r o p e r t y d e s c r i p t i o n c o n t a i n e d i n the judgment. See  

D a n i e l s v. W i l l i a m s , 177 A l a . 140, 144, 58 So. 419, 421 (1912) 

("A conveyance of a d e f i n i t e q u a n t i t y of l a n d i n or o f f of a 

s p e c i f i e d c o r n e r of a d e s i g n a t e d t r a c t i s under a w e l l - s e t t l e d 

r u l e of c o n s t r u c t i o n , the g r a n t of a c o r n e r q u a drangle, of 
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e q u a l s i d e s , e x t e n d i n g t o t h a t c o r n e r . " ) ; Green v. Jordan, 83 

A l a . 220, 224, 3 So. 513, 514 (1887) ("The phrase , 'except two 

a c r e s i n the s o u t h - e a s t c o r n e r , ' must be c o n s t r u e d t o mean two 

a c r e s , i n such c o r n e r , l y i n g i n a square, and bounded by f o u r 

e q u a l s i d e s . " ) ; and W i l k i n s o n v. Roper, 74 A l a . 140, 148 

(1883) ( s t a t i n g t h a t , when a p r o p e r t y d e s c r i p t i o n c a l l e d f o r 

a s p e c i f i e d acreage o f f of a " s i d e , edge or c o r n e r , " the 

d e s c r i b e d p r o p e r t y must be drawn i n a quadrangle of e q u a l 

s i d e s from the s i d e , edge, or c o r n e r ) . See a l s o Henderson v.  

E l l i o t t , 274 A l a . 339, 341, 342, 148 So. 2d 622, 623, 624 

(1963) ("Complainant's deed c a l l s f o r a quadrangle c o n t a i n i n g 

one a c r e of l a n d of e q u a l s i d e s i n the s o u t h e a s t c o r n e r of the 

SW 1/4 of the NW 1/4 of the named s e c t i o n . " "As we have 

shown, the deed of the complainant on i t s f a c e must be 

c o n s t r u e d t o convey one a c r e , i n the s o u t h e a s t c o r n e r of the 

f o r t y , l y i n g i n a square, bounded by f o u r e q u a l s i d e s . " ) . 

Because the t r i a l c o u r t r e l i e d on e v i d e n c e b e f o r e i t and l o n g ¬

s t a n d i n g p r i n c i p l e s of p r o p e r t y law t o e s t a b l i s h the boundary 

l i n e i n s e c t i o n 4, we conclude t h a t Cousins has f a i l e d t o 

demonstrate r e v e r s i b l e e r r o r as t o the d e s c r i p t i o n of t h a t 

p o r t i o n of the boundary l i n e . 
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Cousins a l s o a s s e r t s t h a t the t r i a l c o u r t ' s d e s c r i p t i o n 

of the l o c a t i o n of the boundary l i n e between the p r o p e r t i e s 

i n s o f a r as they l i e i n s e c t i o n 9 "appears t o have been taken 

from an o l d p r i o r deed i n C o u s i n s ' s c h a i n of t i t l e ... [and] 

i s not c o n s i s t e n t w i t h C o u s i n s ' s deed from Houston, h i s 

s u r v e y , or the Autauga County Tax Assessment f o r the l a s t 

twenty y e a r s . " He a l s o complains because the t r i a l c o u r t ' s 

b o u n d a r y - l i n e d e s c r i p t i o n g i v e s no i n d i c a t i o n of the l o c a t i o n 

of the fence i n q u e s t i o n . We f i n d no r e v e r s i b l e e r r o r based 

on those arguments. 

In d r a f t i n g the b o u n d a r y - l i n e d e s c r i p t i o n f o r s e c t i o n 9, 

the t r i a l c o u r t r e l i e d on language c o n t a i n e d i n the deed by 

which Houston a c q u i r e d h i s p r o p e r t y i n 1978; t h a t deed was 

b e f o r e the t r i a l c o u r t . We a l s o note t h a t the t r i a l c o u r t , as 

the t r i e r of f a c t , c o u l d have c o n c l u d e d t h a t Burke's s u r v e y , 

Houston's deed t o C o u s i n s , which was based on Burke's s u r v e y , 

and the t a x a s s e s s o r ' s r e c o r d s r e l a t i n g t o Houston's p r o p e r t y 

c o n t a i n e d e r r o r s i n t h e i r l e g a l d e s c r i p t i o n s . 

The t r i a l c o u r t ' s d e s c r i p t i o n of the boundary l i n e i n 

s e c t i o n 9 a l s o r e l i e s on s e c t i o n c o r n e r s and an i d e n t i f i e d 

road, i . e . , landmarks, and p r o v i d e s s t a t e d measurements from 
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those landmarks t o d e f i n e the boundary l i n e . T h e r e f o r e , we 

r e j e c t C o u s i n s ' s c l a i m t h a t the boundary l i n e i n s e c t i o n 9, as 

e s t a b l i s h e d by the t r i a l c o u r t , i s d e f i c i e n t under A l a . Code 

1975, § 35-3-3. 

A d d i t i o n a l l y , a l t h o u g h the b e t t e r p r a c t i c e might have 

been t o i d e n t i f y the l o c a t i o n of the fence i n d e s c r i b i n g the 

boundary l i n e between the two p a r c e l s of p r o p e r t y , Cousins has 

c i t e d no a u t h o r i t y , and we know of none, r e q u i r i n g the t r i a l 

c o u r t t o have done so. We f u r t h e r note t h a t a t r i a l c o u r t 

may, but i s not r e q u i r e d t o , a p p o i n t a s u r v e y o r , p u r s u a n t t o 

A l a . Code 1975, § 35-3-20, t o a s s i s t the c o u r t i n d e t e r m i n i n g 

the l o c a t i o n of a boundary l i n e . See, e.g., Ex p a r t e M.C.  

Dixon F a m i l y P ' s h i p , LLLP, 993 So. 2d 447, 450 ( A l a . C i v . App. 

2006) ( r e c o g n i z i n g the t r i a l c o u r t ' s d i s c r e t i o n as t o whether 

t o a p p o i n t a s u r v e y o r i n a b o u n d a r y - l i n e d i s p u t e ) . As a 

r e s u l t , we c o n clude t h a t Cousins has f a i l e d t o i d e n t i f y 

r e v e r s i b l e e r r o r i n the t r i a l c o u r t ' s e s t a b l i s h m e n t of the 

boundary l i n e i n s e c t i o n 9. 

We next address C o u s i n s ' s argument t h a t he s h o u l d not be 

h e l d l i a b l e f o r damages r e s u l t i n g from h i s c u t t i n g of t i m b e r 

from the d i s p u t e d p r o p e r t y . In a d d r e s s i n g t h i s i s s u e , we note 
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t h a t , on a p p e a l , Cousins has not c h a l l e n g e d the t r i a l c o u r t ' s 

f i n d i n g s t h a t the d i s p u t e d p r o p e r t y r i g h t f u l l y b e longs t o 

McNeel or t h a t none of C o u s i n s ' s p r e d e c e s s o r s i n t i t l e had 

c l a i m e d ownership t o the d i s p u t e d p r o p e r t y and, t h e r e f o r e , 

t h a t C o u s i n s ' s c l a i m of adverse p o s s e s s i o n f a i l e d as a m a t ter 

of law. 

C o u s i n s , however, has c h a l l e n g e d the t r i a l c o u r t ' s award 

of damages f o r h i s c u t t i n g of the t i m b e r because, he a s s e r t s , 

he had a s i n c e r e b e l i e f t h a t any t i m b e r he cut was h i s own and 

the e v i d e n c e d i d not e s t a b l i s h a r e c k l e s s d i s r e g a r d f o r the 

ownership of the t r e e s . In s u p p o r t of h i s argument, he c i t e s 

M i z e l l v. C o n t a i n e r Corp. of A m e r i c a , 486 So. 2d 398, 399 

( A l a . 1986), i n which our supreme c o u r t s t a t e d : 

"The e x i s t e n c e of a r e a s o n a b l e b e l i e f t h a t the 
c u t t i n g i s a u t h o r i z e d or t h a t the t r e e s are on one's 
own p r o p e r t y c o n s t i t u t e s a defense t o [an a c t i o n f o r 
s t a t u t o r y damages, p u r s u a n t t o A l a . Code 1975, § 35¬
14-1 e t s e q . ] . V i c k v. T i s d a l e , 56 A l a . App. 565, 
568, 324 So. 2d 279, 282 (1975). Moreover, such a 
b e l i e f , even i f u n r e a s o n a b l e , w i l l p r e c l u d e 
l i a b i l i t y under these s t a t u t e s u n l e s s the b e l i e f i s 
'so p a t e n t l y u n r e a s o n a b l e as t o c o n s t i t u t e a 
r e c k l e s s d i s r e g a r d f o r the ownership of the t r e e s . ' 

I d . " 

C o u sins d i d not s p e c i f i c a l l y p r e s e n t t h i s t h e o r y t o the 

t r i a l c o u r t . D u r i n g the course of the t r i a l , he s i m p l y argued 
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t h a t the d i s p u t e d p r o p e r t y had been conveyed t o him by Houston 

and t h a t he had not cut t i m b e r from the d i s p u t e d p r o p e r t y 

a f t e r l e a r n i n g t h a t McNeel was a s s e r t i n g ownership of the 

d i s p u t e d p r o p e r t y . C o u s i n s , however, d i d not p r e s e n t h i s 

" r e a s o n a b l e b e l i e f " defense t o the t r i a l c o u r t u n t i l the 

f i l i n g of h i s postjudgment motion. I t i s w e l l s e t t l e d t h a t "a 

t r i a l c o u r t has the d i s c r e t i o n t o c o n s i d e r a new l e g a l 

argument i n a post-judgment motion, but i s not r e q u i r e d t o do 

so," and t h a t "[w]e w i l l r e v e r s e o n l y i f the t r i a l c o u r t 

abuses t h a t d i s c r e t i o n . " Green Tree Acceptance, I n c . v.  

B l a l o c k , 525 So. 2d 1366, 1369, 1370 ( A l a . 1988). Thus, the 

t r i a l c o u r t was w i t h i n i t s d i s c r e t i o n i n r e f u s i n g t o c o n s i d e r 

C o u s i n s ' s b e l a t e d d efense. 

Even assuming t h a t the t r i a l c o u r t c o n s i d e r e d C o u s i n s ' s 

b e l a t e d defense and r e j e c t e d i t , we f i n d no r e v e r s i b l e e r r o r . 

C ousins c l a i m e d t h a t he had caused t i m b e r t o be cut from the 

d i s p u t e d p r o p e r t y o n l y once, i n 2005, b e f o r e he was n o t i f i e d 

of McNeel's c l a i m t o the d i s p u t e d p r o p e r t y . The t r i a l c o u r t , 

however, was p r e s e n t e d w i t h e v i d e n c e i n d i c a t i n g t h a t Cousins 

had caused t i m b e r t o be c u t from the d i s p u t e d p r o p e r t y i n 

2007, a f t e r l e a r n i n g t h a t McNeel was c l a i m i n g t o own the 
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d i s p u t e d p r o p e r t y , and a g a i n i n 2008, a f t e r t h i s l i t i g a t i o n 

had been i n i t i a t e d . The t r i a l c o u r t , as the t r i e r of f a c t , 

was e n t i t l e d t o r e s o l v e the d i s p u t e i n the e v i d e n c e , and, i n 

t h i s case, i t d i d so i n f a v o r of McNeel. 

We a l s o note t h a t McNeel a s s e r t e d m u l t i p l e causes of 

a c t i o n under which the t r i a l c o u r t c o u l d have imposed damages 

a g a i n s t C o u s i n s . McNeel a s s e r t e d , among o t h e r s , a c l a i m f o r 

s t a t u t o r y damages, p u r s u a n t t o A l a . Code 1975, § 9-13-62, 

which p r o v i d e s : 

"Any p e r s o n or e n t i t y who damages, d e s t r o y s , 
c u t s , or removes t i m b e r or o t h e r f o r e s t p r o d u c t s not 
owned by t h a t person or w i t h o u t the a u t h o r i t y of the 
l e g a l owner, ... r e g a r d l e s s of whether the a c t was 
done knowingly or i n t e n t i o n a l l y , s h a l l be j o i n t l y 
and s e v e r a l l y l i a b l e t o the owner f o r double the 
f a i r market v a l u e of the t i m b e r or o t h e r f o r e s t 
p r o d u c t s t h a t were damaged, d e s t r o y e d , c u t , or 
removed." 

The t r i a l c o u r t ' s judgment i n c l u d e d language s u f f i c i e n t t o 

i n d i c a t e t h a t i t was awarding McNeel double s t a t u t o r y damages, 

p u r s u a n t t o § 9-13-62. A d d i t i o n a l l y , the t r i a l c o u r t 

s p e c i f i c a l l y found t h a t Cousins had a c t e d wantonly, which, 

when used i n an a c t i o n f o r t r e s p a s s , "means s i m p l y an i n v a s i o n 

of the p l a i n t i f f s ' p remises w i t h knowledge of the v i o l a t i o n of 

p l a i n t i f f s ' r i g h t s . " C a l v e r t & Marsh C o a l Co. v. Pass, 393 
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So. 2d 955, 956 ( A l a . 1980). See a l s o M a r t i n v. G l a s s , [Ms. 

2100157, Nov. 4, 2011] So. 3d ( A l a . C i v . App. 2011) 

( p l u r a l i t y o p i n i o n ) ( a f f i r m i n g award of nominal and p u n i t i v e 

damages awarded t o landowner i n t r e s p a s s a c t i o n a g a i n s t l o g g e r 

who cut s e v e r a l of landowner's t r e e s on the b a s i s t h a t 

e v i d e n c e s u p p o r t e d t r i a l c o u r t ' s f i n d i n g t h a t l o g g e r had a c t e d 

wantonly; landowner had asked l o g g e r t w i c e t o l e a v e her 

p r o p e r t y and t o cease c u t t i n g of t i m b e r , but l o g g e r r e t u r n e d 

and c o n t i n u e d c u t t i n g ) . 

On a p p e a l , Cousins d i d not a s s e r t t h a t the damages award 

i s e x c e s s i v e u n t i l he f i l e d h i s r e p l y b r i e f . In S t e e l e v.  

R o s e n f e l d , LLC, 936 So. 2d 488 ( A l a . 2005), the supreme c o u r t 

s t a t e d : 

"'The law of Alabama p r o v i d e s t h a t where no l e g a l 
a u t h o r i t y i s c i t e d or argued, the e f f e c t i s the same 
as i f no argument had been made.' Bennett v.  
B e n n e t t , 506 So. 2d 1021, 1023 ( A l a . C i v . App. 1987) 
(emphasis added). '[A]n argument may not be r a i s e d , 
nor may an argument be s u p p o r t e d by c i t a t i o n s t o 
a u t h o r i t y , f o r the f i r s t time i n an a p p e l l a n t ' s 
r e p l y b r i e f . ' Improved B e n e v o l e n t & P r o t e c t i v e Order  
of E l k s v. Moss, 855 So. 2d 1107, 1111 ( A l a . C i v . 
App. 2 0 03), a b r o g a t e d on o t h e r grounds, Ex p a r t e  
F u l l C i r c l e D i s t r i b u t i o n , L.L.C., 883 So. 2d 638 
( A l a . 2003). Where an a p p e l l a n t f i r s t c i t e s 
a u t h o r i t y f o r an argument i n h i s r e p l y b r i e f , i t i s 
as i f the argument was f i r s t r a i s e d i n t h a t r e p l y 
b r i e f , and i t w i l l not be c o n s i d e r e d . " 
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936 So. 2d a t 493. See a l s o L l o y d Noland Hosp. v. Durham, 906 

So. 2d 157, 173 ( A l a . 2005) ("It i s a w e l l - e s t a b l i s h e d 

p r i n c i p l e of a p p e l l a t e r e v i e w t h a t we w i l l not c o n s i d e r an 

i s s u e not r a i s e d i n an a p p e l l a n t ' s i n i t i a l b r i e f , but r a i s e d 

o n l y i n the r e p l y b r i e f . " ) ; and Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. 

P. We, t h e r e f o r e , f i n d no r e v e r s i b l e e r r o r i n the t r i a l 

c o u r t ' s award of damages t o McNeel based on C o u s i n s ' s c u t t i n g 

of t i m b e r from the d i s p u t e d p r o p e r t y . 

C ousins next a s s e r t s t h a t the t r i a l c o u r t e r r e d i n 

denying h i s b r e a c h - o f - t h e - w a r r a n t y - d e e d c l a i m a g a i n s t Houston. 

The deed by which Houston conveyed the p r o p e r t y t o Cousins 

c o n t a i n e d the f o l l o w i n g language: 

"And I do, f o r m y s e l f and f o r my h e i r s , 
e x e c u t o r s and a d m i n i s t r a t o r s , covenant w i t h s a i d 
GRANTEE, h i s h e i r s and a s s i g n s , t h a t I am l a w f u l l y 
s e i z e d i n fee s i m p l e of s a i d p r e m i s e s ; t h a t he i s 
f r e e from a l l encumbrances, u n l e s s o t h e r w i s e s t a t e d 
above; t h a t I have a good r i g h t t o s e l l and convey 
the same as a f o r e s a i d ; t h a t I w i l l and my h e i r s , 
e x e c u t o r s and a d m i n i s t r a t o r s s h a l l WARRANT and 
DEFEND the same t o the s a i d GRANTEE, h i s h e i r s and 
a s s i g n s f o r e v e r , a g a i n s t the l a w f u l c l a i m s of a l l 
p e r s o n s , e x c e p t as h e r e i n b e f o r e p r o v i d e d . " 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) Thus, the deed from Houston t o 

Cousins c o n t a i n e d the f o l l o w i n g covenants and w a r r a n t i e s : the 

covenant t h a t Houston was s e i z e d i n fee s i m p l e of the premises 
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i d e n t i f i e d i n the deed; the covenant t h a t Houston had the 

r i g h t t o convey the p r o p e r t y d e s c r i b e d i n the deed; the 

covenant of q u i e t enjoyment of the premises d e s c r i b e d i n the 

deed; a covenant t h a t t h e r e were no encumbrances a g a i n s t the 

premises d e s c r i b e d i n the deed; and a covenant t h a t Houston 

would w a r r a n t and defend the t i t l e t o the premises d e s c r i b e d 

i n the deed a g a i n s t the c l a i m s of a l l o t h e r p e r s o n s . See, 

e.g., Boyce v. Cassese, 941 So. 2d 932, 944 ( A l a . 2006) 

( a d d r e s s i n g a b r e a c h - o f - w a r r a n t y - d e e d c l a i m a s s e r t e d a g a i n s t 

the s e l l e r of r e a l p r o p e r t y ) ; and S t . P a u l I n s . Corp. v. Owen, 

452 So. 2d 482, 484 ( A l a . 1984) ( a d d r e s s i n g e x p r e s s w a r r a n t y 

deeds and the covenants and w a r r a n t i e s found t h e r e i n ) ; see  

a l s o J e s s e P. Evans I I I , Alabama P r o p e r t y R i g h t s and Remedies 

§ 4.4[b] (3d ed. 2004) ( a d d r e s s i n g e x p r e s s covenants and t h e i r 

meaning). No e x c e p t i o n s t o those covenants and w a r r a n t i e s 

were noted i n the deed. 

As noted b e f o r e , the deed conv e y i n g Houston's p r o p e r t y t o 

Cousins i n c o r p o r a t e d the l e g a l d e s c r i p t i o n from Burke's 

sur v e y , which, Burke a d m i t t e d , p l a c e d Houston's western 

boundary l i n e a t the creek. To award McNeel damages on her 

c l a i m of t r e s p a s s , the t r i a l c o u r t must have c o n c l u d e d t h a t 
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the d i s p u t e d p r o p e r t y , i . e . , the p r o p e r t y t o the e a s t of the 

creek and t o the west of the f e n c e , belongs t o McNeel and t h a t 

Cousins had w r o n g f u l l y cut t i m b e r from the d i s p u t e d p r o p e r t y . 

As a r e s u l t , we must conclude t h a t the deed by which Houston 

conveyed h i s p r o p e r t y t o Cousins p u r p o r t e d t o convey p r o p e r t y 

t h a t r i g h t f u l l y b e l o n g e d t o McNeel. Thus, the e v i d e n c e a t 

t r i a l e s t a b l i s h e d t h a t , a t the time Houston conveyed h i s 

p r o p e r t y t o Cousins by w a r r a n t y deed, Houston was not l a w f u l l y 

s e i z e d i n fee s i m p l e of a l l the p r o p e r t y he p u r p o r t e d t o 

convey t o C o u s i n s . See, e.g., Boyce, 941 So. 2d a t 944 ( i n 

a c t i o n a l l e g i n g b r e a c h of a w a r r a n t y deed, r e v e r s i n g a summary 

judgment e n t e r e d i n f a v o r of Cassese because, a t the time of 

the conveyance t o Boyce, the p r o p e r t y had not been f r e e of a l l 

encumbrances, as w a r r a n t e d i n the deed). See a l s o J e s s e P. 

Evans I I I , Alabama P r o p e r t y R i g h t s and Remedies § 4 . 4 [ b ] [ I ] 

("The covenant of s e i s i n i s broken i f t h e r e i s an o u t s t a n d i n g 

s u p e r i o r t i t l e , an o u t s t a n d i n g encumbrance d i m i n i s h i n g the 

v a l u e or enjoyment of the p r o p e r t y , or i f the g r a n t o r does not 

have s u b s t a n t i a l l y the v e r y e s t a t e , b o t h i n q u a l i t y and 

q u a n t i t y , which i s p u r p o r t e d l y conveyed."). 
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In h i s b r i e f t o t h i s c o u r t , Houston a s s e r t s t h a t the deed 

by which he conveyed the p r o p e r t y t o Cousins was a s t a t u t o r y 

w a r r a n t y deed r a t h e r than a g e n e r a l w a r r a n t y deed. He argues 

t h a t a s t a t u t o r y w a r r a n t y deed c a r r i e s a l e s s e r w a r r a n t y t o 

the g r a n t e e and t h a t , because he was not r e s p o n s i b l e f o r the 

d e f e c t i n the l e g a l d e s c r i p t i o n i n C o u s i n s ' s deed and because 

he d i d n o t h i n g t o c r e a t e McNeel's s u p e r i o r c l a i m t o C o u s i n s ' s 

t i t l e , he cannot be l i a b l e t o C o u s i n s . I t i s s u f f i c i e n t t o 

s t a t e t h a t Houston's deed t o Cousins was not a s t a t u t o r y 

w a r r a n t y deed because a s t a t u t o r y w a r r a n t y deed does not 

c o n t a i n e x p r e s s w a r r a n t i e s as d i d the deed Houston p r o v i d e d t o 

C o u s i n s . See, e.g., A l a . Code 1975, § 35-4-271 ( a d d r e s s i n g 

i m p l i e d w a r r a n t i e s and covenants t h a t a r i s e when a deed 

m e m o r i a l i z i n g a "conveyance" c o n t a i n s no e x p r e s s w a r r a n t i e s 

but c o n t a i n s any or a l l of the words " g r a n t , " " b a r g a i n , " or 

" s e l l " ) . 

In i t s May 11, 2011, judgment, the t r i a l c o u r t found t h a t 

"defendant Cousins got e x a c t l y what he b a r g a i n e d f o r i n the 

p r o p e r t y l o c a t e d e a s t of the l i n e e s t a b l i s h e d h e r e i n . 

T h e r e f o r e t h e r e i s not c o n t r i b u t i o n from Houston t o C o u s i n s . " 

In h i s postjudgment motion, Cousins n o t i f i e d the t r i a l c o u r t 
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t h a t , from the above-quoted language, i t was u n c l e a r whether 

the t r i a l c o u r t had r u l e d on h i s b r e a c h - o f - t h e - w a r r a n t y - d e e d 

c l a i m a g a i n s t Houston. C o u s i n s a l s o argued, a l t e r n a t i v e l y , 

t h a t , i f the t r i a l c o u r t had d e n i e d t h a t c l a i m , i t had e r r e d 

i n d o i n g so. The t r i a l c o u r t d e n i e d t h a t motion. 

Based on the t r i a l c o u r t ' s judgment i n f a v o r of McNeel, 

i . e . , c o n c l u d i n g t h a t Cousins was not the l e g a l owner of the 

d i s p u t e d p r o p e r t y , which was w a r r a n t e d i n h i s deed, Cousins 

was e n t i t l e d t o a judgment i n h i s f a v o r on h i s b r e a c h - o f - t h e -

warranty-deed c l a i m a g a i n s t Houston. We, t h e r e f o r e , conclude 

t h a t the t r i a l c o u r t e r r e d i n denying C o u s i n s ' s postjudgment 

motion on t h a t i s s u e , and we r e v e r s e the t r i a l c o u r t ' s 

judgment t o the e x t e n t i t d e n i e d C o u s i n s ' s c l a i m a g a i n s t 

Houston a l l e g i n g b r e a c h of the w a r r a n t y deed. We remand the 

cause t o the t r i a l c o u r t t o determine the amount of C o u s i n s ' s 

damages based upon the evi d e n c e p r e s e n t e d a t the t r i a l . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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