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Steven R. Walker and Lawanda Walker a p p e a l from a 

judgment of the J e f f e r s o n C i r c u i t C o u r t e n t e r i n g a summary 

judgment i n f a v o r of N o r t h American Savings Bank ("the Bank") 

on the Bank's ejectm e n t a c t i o n and d i s a l l o w i n g the W a l k e r s ' 

c o u n t e r c l a i m s . We a f f i r m . 

F a c t s and P r o c e d u r a l H i s t o r y 

I n F e b r u a r y 2005, Mr. Walker a p p l i e d f o r a l o a n w i t h the 

Bank and was preapproved f o r a l o a n i n the amount of $175,000 

at a f i x e d i n t e r e s t r a t e of 7.125%. However, Mr. Walker had 

not l o c a t e d a p r o p e r t y he i n t e n d e d t o purchase a t the time he 

was p r e a p p r o v e d f o r the l o a n i n the amount of $175,000. I n 

August 2005, the Walkers l o c a t e d a p r o p e r t y t h a t they i n t e n d e d 

t o p u r c h a s e ; however, the purchase p r i c e of the p r o p e r t y was 

above the $175,000 p r e a p p r o v a l amount. Mrs. Walker 

s u b s e q u e n t l y a p p l i e d f o r and o b t a i n e d a l o a n i n the amount of 

$224,000 from the Bank t o purchase the p r o p e r t y . On September 

13, 2005, Mrs. Walker e x e c u t e d a p r o m i s s o r y note i n f a v o r of 

the Bank and the Walkers s i g n e d a mortgage s e c u r i n g the note 

i n f a v o r of Mortgage E l e c t r o n i c R e g i s t r a t i o n s Systems, I n c . 

("MERS"), as nominee f o r the Bank. The p r o m i s s o r y note 

i n d i c a t e d t h a t the p r i n c i p a l amount of the l o a n was $224,000, 
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and the " T r u t h In L e n d i n g " d i s c l o s u r e statement ("the TIL 

statement") i n d i c a t e d t h a t the l o a n had a v a r i a b l e i n t e r e s t 

r a t e . I t was u n d i s p u t e d t h a t Mrs. Walker s i g n e d b o t h the note 

and the TIL s t a t e m e n t ; however, the Walkers t e s t i f i e d t h a t 

they had been a s s u r e d by the Bank t h a t the l o a n terms would be 

m o d i f i e d 30 days a f t e r the September 13, 2005, c l o s i n g date 

and t h a t they would be g i v e n a lower i n t e r e s t r a t e . The l o a n 

terms were never m o d i f i e d . 

In November 2005, the Walkers had t r o u b l e making t h e i r 

r e q u i r e d monthly payment because, as the Walkers t e s t i f i e d v i a 

a f f i d a v i t , t hey had i n c u r r e d some unexpected expenses 

f o l l o w i n g the death of a f a m i l y member and had had a l o s s of 

income. The Walkers d e f a u l t e d on the l o a n . 1 The mortgage was 

s u b s e q u e n t l y a s s i g n e d t o the Bank on J u l y 20, 2008. The 

Walkers t e s t i f i e d v i a a f f i d a v i t t h a t they were never n o t i f i e d 

of the assignment. 

In s u p p o r t of i t s summary-judgment motion, the Bank 

s u b m i t t e d e v i d e n c e i n d i c a t i n g t h a t i t had n o t i f i e d the Walkers 

of i t s i n t e n t t o f o r e c l o s e on the p r o p e r t y f o r t h e i r f a i l u r e 

1The r e c o r d i n d i c a t e s t h a t the Walkers f a i l e d t o make a 
s i n g l e payment on the note. 
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t o t i m e l y pay the monthly i n s t a l l m e n t s due under the note. On 

September 5, 2008, an a t t o r n e y r e t a i n e d by the Bank n o t i f i e d 

the Walkers v i a a m a i l e d l e t t e r t h a t the Bank was a c c e l e r a t i n g 

the m a t u r i t y date of the l o a n and commencing f o r e c l o s u r e 

p r o c e e d i n g s , w i t h a f o r e c l o s u r e s a l e s c h e d u l e d f o r September 

30, 2008. The l e t t e r i n d i c a t e d t h a t i t had e n c l o s e d a copy of 

the f o r e c l o s u r e n o t i c e t o be p u b l i s h e d i n the Alabama 

Messenger. The n o t i c e s of the f o r e c l o s u r e s a l e were p u b l i s h e d 

on September 6, 2008, September 13, 2008, and September 20, 

2008, i n the Alabama Messenger. At the f o r e c l o s u r e s a l e on 

September 30, 2008, the Bank, the h i g h e s t b i d d e r a t the 

f o r e c l o s u r e s a l e , p u r c h a s e d the p r o p e r t y f o r $205,000. On 

October 1, 2008, the Bank's a t t o r n e y sent the Walkers a demand 

f o r p o s s e s s i o n of the p r o p e r t y . 

On October 20, 2008, the Bank f i l e d a c o m p l a i n t a l l e g i n g 

t h a t i t was the owner of the p r o p e r t y by v i r t u e of a 

f o r e c l o s u r e deed and s e e k i n g t o e j e c t the Walkers from the 

p r o p e r t y . On November 20, 2008, the Walkers answered the 

c o m p l a i n t , denying the a l l e g a t i o n s i n the c o m p l a i n t and 

a s s e r t i n g the a f f i r m a t i v e defenses of " d e f e c t i v e n o t i c e , 

d e f e c t i v e s a l e , and w r o n g f u l f o r e c l o s u r e . " 
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The p a r t i e s conducted d i s c o v e r y . On J u l y 7, 2009, the 

t r i a l c o u r t e n t e r e d a s c h e d u l i n g o r d e r t h a t s e t the t r i a l date 

and s t a t e d , i n p e r t i n e n t p a r t : "Any amendments t o the 

p l e a d i n g s must be FILED no l a t e r than December 1, 2009. Other 

amendments t o p l e a d i n g s r e q u i r e l e a v e of C o u r t . " 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) 

On October 28, 2009, the Bank f i l e d a motion f o r a 

summary judgment. In s u p p o r t of t h a t motion, the Bank 

s u b m i t t e d Mr. Walker's F e b r u a r y 2005 l o a n a p p l i c a t i o n , Mrs. 

Walker's August 2005 l o a n a p p l i c a t i o n , the TIL statement 

s i g n e d by Mrs. Walker, the mortgage, the assignment of the 

mortgage, the September 5, 2008, n o t i c e - o f - a c c e l e r a t i o n and 

n o t i c e - o f - f o r e c l o s u r e l e t t e r , the f o r e c l o s u r e deed, the 

October 1, 2008, demand l e t t e r , and the a f f i d a v i t of Taunya 

K e l l a m , an a s s i s t a n t v i c e p r e s i d e n t and c o l l e c t i o n s and REO 

manager f o r the Bank. K e l l a m s t a t e d t h a t she had r e v i e w e d the 

Bank's r e c o r d s c o n c e r n i n g the W a l k e r s ' l o a n and t h a t she had 

p e r s o n a l knowledge of the f a c t s s e t f o r t h i n her a f f i d a v i t . 

She a u t h e n t i c a t e d s e v e r a l i m p o r t a n t documents, i n c l u d i n g the 

W a l k e r s ' l o a n a p p l i c a t i o n s , the mortgage, the TIL statement, 

the f o r e c l o s u r e deed, and the n o t i c e - o f - a c c e l e r a t i o n and 
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demand-for-possession l e t t e r s t h a t the Bank's a t t o r n e y had 

sent t o the Walkers. 

On November 19, 2009, the Walkers f i l e d a response i n 

o p p o s i t i o n t o the motion f o r a summary judgment, a r g u i n g t h a t 

the Bank l a c k e d a p o s s e s s o r y i n t e r e s t i n the p r o p e r t y because 

i t had w r o n g f u l l y f o r e c l o s e d . The Walkers f u r t h e r a l l e g e d 

t h a t the f o r e c l o s u r e was w r o n g f u l because, they s a i d , the Bank 

had breached the n o t i c e r e q u i r e m e n t s o f the mortgage, the Bank 

had f a i l e d t o comply w i t h l o s s - m i t i g a t i o n p r o c e d u r e s , the Bank 

had breached i t s f i d u c i a r y duty because the purchase p r i c e i t 

p a i d a t f o r e c l o s u r e was f a r below market v a l u e , and K e l l a m ' s 

a f f i d a v i t was not based on p e r s o n a l knowledge as r e q u i r e d by 

R u l e 5 6 ( e ) , A l a . R. C i v . P., and, t h e r e f o r e , the Walkers 

a s s e r t e d , t h e r e were genuine i s s u e s of m a t e r i a l f a c t r e g a r d i n g 

the p r o p r i e t y of the f o r e c l o s u r e s a l e . The W a l k e r s ' 

o p p o s i t i o n t o the motion f o r a summary judgment a l s o had Mr. 

Walker's and Mrs. Walker's a f f i d a v i t s a t t a c h e d t o i t . 

The t r i a l c o u r t had s e t a h e a r i n g on the Bank's motion 

f o r a summary judgment f o r November 20, 2009. On November 20, 

2009, i n l i g h t of the W a l k e r s ' November 19, 2009, response i n 

o p p o s i t i o n t o the motion f o r a summary judgment, the t r i a l 
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c o u r t e n t e r e d an o r d e r r e s e t t i n g the h e a r i n g on the summary-

judgment motion f o r December 14, 2009. A d d i t i o n a l l y , the 

t r i a l c o u r t ' s November 20, 2009, o r d e r e x p r e s s l y a l l o w e d the 

Walkers u n t i l November 30, 2009, t o f i l e any supplements t o 

t h e i r response and e x p r e s s l y a l l o w e d the Bank u n t i l December 

11, 2009, t o r e p l y t o the W a l k e r s ' response. On November 30, 

2009, the Walkers f i l e d an amended response i n o p p o s i t i o n t o 

the motion f o r a summary judgment. The amended response 

a s s e r t e d the same arguments as t o the same i s s u e s as the 

o r i g i n a l response, but i t c o n t a i n e d s e v e r a l a d d i t i o n a l 

e x h i b i t s , i n c l u d i n g s u p p l e m e n t a l a f f i d a v i t s of Mr. Walker and 

Mrs. Walker. 

On December 1, 2009, the l a s t day a l l o w e d f o r amended 

p l e a d i n g s w i t h o u t l e a v e of c o u r t p u r s u a n t t o the J u l y 7, 2009, 

s c h e d u l i n g o r d e r , the Walkers f i l e d a p l e a d i n g s t y l e d as an 

"Amended Answer and C o u n t e r c l a i m " ("the amended answer"). The 

amended answer a s s e r t e d s e v e r a l a d d i t i o n a l a f f i r m a t i v e 

defenses and a l s o c o n t a i n e d numerous c o u n t e r c l a i m s . The 

c o u n t e r c l a i m s i n c l u d e d the f o l l o w i n g : b r e a c h of c o n t r a c t , 

b r e a c h of f i d u c i a r y duty, w r o n g f u l f o r e c l o s u r e , v i o l a t i o n s of 

the T r u t h i n L e n d i n g A c t , 15 U.S.C. § 1601 e t seq. ("TILA"), 
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v i o l a t i o n s of the R e a l E s t a t e S e t t l e m e n t Procedures A c t , 12 

U.S.C. § 2601 e t seq. ("RESPA"), f r a u d and i n t e n t i o n a l 

m i s r e p r e s e n t a t i o n , u n f a i r and d e c e p t i v e t r a d e p r a c t i c e s , 2 

u n c o n s c i o n a b i l i t y , b r e a c h of covenant of good f a i t h and f a i r 

d e a l i n g , u n j u s t enrichment, and, i n a d d i t i o n , a c l a i m s e e k i n g 

d e c l a r a t o r y r e l i e f . 

On December 10, 2009, the Bank f i l e d a r e p l y t o the 

W a l k e r s ' amended response t o the Bank's motion f o r a summary 

judgment. That r e p l y a g a i n a s s e r t e d t h a t the t r i a l c o u r t 

s h o u l d e n t e r a summary judgment i n f a v o r of the Bank because, 

the Bank a s s e r t e d , i t had proven a prima f a c i e case t h a t t h e r e 

was no genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g the u n d e r l y i n g 

e j e c t m e n t a c t i o n and the Walkers had f a i l e d t o p r e s e n t 

s u b s t a n t i a l e v i d e n c e of a genuine i s s u e of m a t e r i a l f a c t . The 

r e p l y a l s o addressed the W a l k e r s ' numerous c o u n t e r c l a i m s . On 

December 10, 2009, the Bank a l s o f i l e d a motion t o s t r i k e 

p o r t i o n s of the W a l k e r s ' a f f i d a v i t s and c e r t a i n 

u n a u t h e n t i c a t e d t a x documents r e g a r d i n g the p r o p e r t y . On 

2The amended answer c o n t a i n e d t h r e e i d e n t i c a l 
c o u n t e r c l a i m s a l l e g i n g u n f a i r and d e c e p t i v e t r a d e p r a c t i c e s . 
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December 10, 2009, the Bank a l s o f i l e d a motion t o s t r i k e or 

t o d i s m i s s the W a l k e r s ' c o u n t e r c l a i m s . 

On December 11, 2009, the Bank f i l e d an a d d i t i o n a l 

e v i d e n t i a r y s u b m i s s i o n i n s u p p o r t of i t s motion f o r a summary 

judgment — the a f f i d a v i t of S t e phanie W r i g h t , an a s s i s t a n t 

v i c e p r e s i d e n t and c o l l e c t i o n and REO manager f o r the Bank. 

Wright s t a t e d t h a t she had r e v i e w e d the Bank's r e c o r d s 

c o n c e r n i n g the Walkers' l o a n and t h a t she had p e r s o n a l 

knowledge of the f a c t s s e t f o r t h i n her a f f i d a v i t . She 

a u t h e n t i c a t e d numerous l e t t e r s s e n t t o the Walkers n o t i f y i n g 

them t h a t they were i n d e f a u l t . 3 

On F e b r u a r y 5, 2010, the t r i a l c o u r t conducted a h e a r i n g 

r e g a r d i n g the Bank's motion t o s t r i k e or t o d i s m i s s the 

Walkers' c o u n t e r c l a i m s . On May 9, 2011, the t r i a l c o u r t 

e n t e r e d a summary judgment i n f a v o r of the Bank on the Bank's 

ejectmen t a c t i o n and d i s a l l o w e d a l l the Walkers' 

c o u n t e r c l a i m s . On June 7, 2011, the Walkers f i l e d a motion t o 

a l t e r , amend, or v a c a t e the May 9, 2011, judgment. The Bank 

f i l e d a response i n o p p o s i t i o n t o the Walkers' postjudgment 

3One of the n o t i c e - o f - d e f a u l t l e t t e r s c o n t a i n e d a 
c e r t i f i e d - m a i l r e c e i p t e v i d e n c i n g Mrs. Walker's s i g n a t u r e . See 
d i s c u s s i o n , i n f r a . 
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motion on J u l y 18, 2011. The t r i a l c o u r t e n t e r e d an o r d e r 

denying the Walkers' postjudgment motion on September 6, 

2011. 4 On October 13, 2011, the Walkers f i l e d a t i m e l y n o t i c e 

of a p p e a l . The supreme c o u r t t r a n s f e r r e d the Walkers' a p p e a l 

to t h i s c o u r t , p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

Summary-Judgment D i s c u s s i o n 

On a p p e a l , the Walkers a s s e r t numerous arguments d i r e c t e d 

toward the p r o p r i e t y of the summary judgment. We r e v i e w a 

t r i a l c o u r t ' s summary judgment under a de novo s t a n d a r d of 

r e v i e w . S p e c i f i c a l l y , 

"[a] summary judgment i s p r o p e r when t h e r e i s no 
genuine i s s u e of m a t e r i a l f a c t and the moving p a r t y 
i s e n t i t l e d t o a judgment as a matter of law. Rule 
56(c) (3), A l a . R. C i v . P. The burden i s on the 
moving p a r t y t o make a prima f a c i e showing t h a t 
t h e r e i s no genuine i s s u e of m a t e r i a l f a c t and t h a t 
i t i s e n t i t l e d t o a judgment as a m a t t e r of law. In 
d e t e r m i n i n g whether the movant has c a r r i e d t h a t 
burden, the c o u r t i s t o view the e v i d e n c e i n a l i g h t 
most f a v o r a b l e t o the nonmoving p a r t y and t o draw 
a l l r e a s o n a b l e i n f e r e n c e s i n f a v o r of t h a t p a r t y . To 
d e f e a t a p r o p e r l y s u p p o r t e d summary judgment motion, 

4 A l t h o u g h , p u r s u a n t t o Rule 59.1, A l a . R. C i v . P., the 
Walkers' postjudgment motion would have been d e n i e d by 
o p e r a t i o n of law on September 5, 2011, the 90th day f o l l o w i n g 
the f i l i n g of t h e i r postjudgment motion, September 5, 2011, 
was Labor Day, and, t h u s , the t r i a l c o u r t ' s September 6, 2011, 
o r d e r was t i m e l y . See Rule 6, A l a . R. C i v . P.; see a l s o F i r s t  
Alabama S t a t e Bank v. McGowan, 758 So. 2d 1116 ( A l a . C i v . App. 
2000), and R i c h b u r g v. Cromwell, 428 So. 2d 621 ( A l a . 1983). 
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the nonmoving p a r t y must p r e s e n t ' s u b s t a n t i a l 
e v i d e n c e ' c r e a t i n g a genuine i s s u e of m a t e r i a l f a c t 
-- 'evidence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l 
judgment can r e a s o n a b l y i n f e r the e x i s t e n c e of the 
f a c t sought t o be proved.' A l a . Code 1975, § 
12-21-12; West v. Founders L i f e Assurance Co. of  
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)." 

C a p i t a l A l l i a n c e I n s . Co. v. Thorough-Clean, I n c . , 639 So. 2d 

1349, 1350 ( A l a . 1994). We w i l l a ddress the Walkers' 

arguments d i r e c t e d toward the summary judgment i n t u r n . 

I . 

The Walkers argue t h a t the Bank d i d not have the r i g h t t o 

e x e r c i s e the power of s a l e under the mortgage because the Bank 

f a i l e d t o comply w i t h the n o t i c e r e q u i r e m e n t s c o n t a i n e d i n the 

mortgage i n s t r u m e n t . S p e c i f i c a l l y , the Walkers contend t h a t 

t hey never r e c e i v e d a n o t i c e - o f - d e f a u l t l e t t e r , a n o t i c e - o f -

a c c e l e r a t i o n l e t t e r , a n o t i c e - o f - f o r e c l o s u r e - s a l e l e t t e r , and 

a n o t i c e - o f - a s s i g n m e n t l e t t e r . In s u p p o r t of i t s summary-

judgment motion, the Bank s u b m i t t e d e v i d e n c e i n d i c a t i n g t h a t 

the Bank's f i l e c o n c e r n i n g the Walkers' l o a n c o n t a i n e d 

numerous n o t i c e - o f - d e f a u l t and i n t e n t - t o - a c c e l e r a t e l e t t e r s , 

one of which was a c e r t i f i e d l e t t e r e v i d e n c i n g Mrs. Walker's 

s i g n a t u r e (see note 3, s u p r a ) , as w e l l as a n o t i c e - o f -

a c c e l e r a t i o n l e t t e r , w i t h a n o t i c e - o f - f o r e c l o s u r e - s a l e l e t t e r 
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e n c l o s e d , p u r p o r t e d l y s e n t t o the Walkers on September 5, 

2008, by an a t t o r n e y r e t a i n e d by the Bank. However, we w i l l 

a ddress each a l l e g e d n o t i c e d e f i c i e n c y i n t u r n . 

F i r s t , the Walkers contend t h a t they never r e c e i v e d a 

n o t i c e - o f - a s s i g n m e n t l e t t e r . S p e c i f i c a l l y , the Walkers' 

a f f i d a v i t s s t a t e t h a t t h e y were never n o t i f i e d of the 

assignment of the mortgage as, they a s s e r t , was r e q u i r e d by 

the mortgage i n s t r u m e n t . However, as the Bank h i g h l i g h t s , 

p a ragraph 20 of the mortgage i n s t r u m e n t c l e a r l y s t a t e s : "The 

Note or a p a r t i a l i n t e r e s t i n the Note ( t o g e t h e r w i t h t h i s 

S e c u r i t y Instrument) can be s o l d one or more times w i t h o u t  

p r i o r n o t i c e t o Borrower." The e v i d e n t i a r y m a t e r i a l s i n d i c a t e 

t h a t the mortgage was a s s i g n e d t o the Bank. S p e c i f i c a l l y , a l l 

the n o t i c e - o f - d e f a u l t l e t t e r s i n d i c a t e t h a t the Bank h e l d the 

mortgage, and the f o r e c l o s u r e - s a l e n o t i c e e x p l i c i t l y notes the 

assignment. Thus, the a l l e g e d f a i l u r e of the Bank t o send the 

Walkers a n o t i c e p r i o r t o the assignment i s of no consequence 

because such n o t i c e was not r e q u i r e d by the mortgage 

i n s t r u m e n t and the e v i d e n t i a r y m a t e r i a l s i n d i c a t e t h a t the 

Walkers were, i n f a c t , n o t i f i e d of the assignment. 
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Next, the Walkers contend t h a t they never r e c e i v e d a 

n o t i c e - o f - d e f a u l t l e t t e r . In r e g a r d t o the n o t i c e - o f - d e f a u l t 

l e t t e r , the Walkers' a f f i d a v i t s s t a t e t h a t they "w[ere] never 

sent nor d i d [they] r e c e i v e any n o t i c e of d e f a u l t or an 

o p p o r t u n i t y t o cure the d e l i n q u e n c y . " However, as noted 

above, the Bank s u b m i t t e d a n o t i c e - o f - d e f a u l t l e t t e r , w i t h a 

c e r t i f i e d - m a i l r e c e i p t e v i d e n c i n g Mrs. Walker's s i g n a t u r e , 

i n d i c a t i n g t h a t a n o t i c e was i n d e e d m a i l e d and t h a t Mrs. 

Walker r e c e i v e d the n o t i c e . See note 3, s u p r a . T h e r e f o r e , the 

e v i d e n c e b e f o r e the t r i a l c o u r t i n d i c a t e d t h a t the Walkers had 

r e c e i v e d a n o t i c e - o f - d e f a u l t l e t t e r . 

Furthermore, i n r e g a r d t o the n o t i c e - o f - a c c e l e r a t i o n and 

n o t i c e - o f - f o r e c l o s u r e - s a l e l e t t e r , the Walkers f a i l e d t o 

a s s e r t t h a t the Bank had f a i l e d t o send the September 5, 2008, 

n o t i c e - o f - a c c e l e r a t i o n and n o t i c e - o f - f o r e c l o s u r e - s a l e l e t t e r ; 

i n s t e a d , the Walkers merely a s s e r t t h a t they d i d not r e c e i v e 

the l e t t e r . S p e c i f i c a l l y , Mr. Walker's a f f i d a v i t s t a t e s : 

"The [Bank] w r o n g f u l l y f o r e c l o s e d and attempted t o 
purchase f o r i t s e l f the p r o p e r t y on [ s i c ] , w i t h o u t 
g i v i n g me a p r o p e r n o t i c e of the d e f a u l t and 
o p p o r t u n i t y t o cure t h a t d e f a u l t . P r i o r t o 
a c c e l e r a t i o n of the debt, I d i d not r e c e i v e the 
r e q u i r e d n o t i c e o u t l i n e d i n the mortgage document 
t h a t I was g i v e n on September 13, 2005." 
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Moreover, the Walkers contend t h a t , even had they r e c e i v e d the 

n o t i c e l e t t e r s , the n o t i c e l e t t e r s were improper because, they 

say, the l e t t e r s d i d not comply w i t h the p r o v i s i o n s i n 

p a ragraph 22 of the mortgage i n s t r u m e n t . Paragraph 22 of the 

mortgage i n s t r u m e n t p r o v i d e s , i n p e r t i n e n t p a r t : 

"The n o t i c e s h a l l s p e c i f y : (a) the d e f a u l t ; (b) the 
a c t i o n r e q u i r e d t o cure the d e f a u l t ; (c) a d a t e , not 
l e s s than 30 days from the date the n o t i c e i s g i v e n 
t o Borrower, by which the d e f a u l t must be cured; and 
(d) t h a t f a i l u r e t o cure the d e f a u l t on or b e f o r e 
the date s p e c i f i e d i n the n o t i c e may r e s u l t i n 
a c c e l e r a t i o n of the sums s e c u r e d by t h i s S e c u r i t y 
Instrument and the s a l e of the P r o p e r t y . The n o t i c e 
s h a l l f u r t h e r i n f o r m Borrower of the r i g h t t o 
r e i n s t a t e a f t e r a c c e l e r a t i o n and the r i g h t t o b r i n g 
a c o u r t a c t i o n t o a s s e r t the n o n - e x i s t e n c e of a 
d e f a u l t or any o t h e r defense of Borrower t o 
a c c e l e r a t i o n and s a l e . " 

However, the r e c o r d i n d i c a t e s t h a t the numerous n o t i c e - o f -

d e f a u l t l e t t e r s t h a t the Bank a t t a c h e d i n s upport of i t s 

summary-judgment motion c l e a r l y s t a t e t h a t the Walkers were i n 

d e f a u l t , the amount due t o cure the d e f a u l t , t h a t the Walkers 

had 30 days from the date of the l e t t e r t o cure the d e f a u l t , 

t h a t the Bank i n t e n d e d t o a c c e l e r a t e the debt owed s h o u l d the 

Walkers f a i l t o r e m i t the n e c e s s a r y payments, and t h a t the 

Walkers had "the r i g h t t o b r i n g a c o u r t a c t i o n t o a s s e r t the 

n o n - e x i s t e n c e of t h i s d e f a u l t . " The Walkers, t h e r e f o r e , 
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f a i l e d t o e s t a b l i s h t h a t t h e r e was a genuine i s s u e of m a t e r i a l 

f a c t r e g a r d i n g whether the n o t i c e s were sent as r e q u i r e d by 

the mortgage i n s t r u m e n t or whether the n o t i c e s f a i l e d t o 

p r o v i d e the i n f o r m a t i o n r e q u i r e d by p aragraph 22 of the 

mortgage i n s t r u m e n t . See Coleman v. BAC S e r v i c i n g , 104 So. 3d 

195, 205 ( A l a . C i v . App. 2012) ( r e j e c t i n g an argument t h a t 

Coleman was not g i v e n n o t i c e of d e f a u l t or n o t i c e o f 

a c c e l e r a t i o n as r e q u i r e d by the mortgage document when BAC 

s u b m i t t e d e v i d e n c e i n d i c a t i n g t h a t n o t i c e l e t t e r s were 

c o n t a i n e d i n Coleman's f i l e and t h a t Coleman had f a i l e d t o 

a l l e g e t h a t BAC had f a i l e d t o send the l e t t e r s ) . 

I I . 

The Walkers next argue t h a t the Bank's e v i d e n c e r e g a r d i n g 

the v a r i o u s n o t i c e s f a i l e d t o comply w i t h Rule 56, A l a . R. 

C i v . P. S p e c i f i c a l l y , they contend t h a t K e l l a m ' s a f f i d a v i t 

c o u l d not be based on p e r s o n a l knowledge and f a i l s t o comply 

w i t h Rule 5 6 ( e ) . A d d i t i o n a l l y , the Walkers argue t h a t 

W r i g h t ' s a f f i d a v i t was u n t i m e l y because, they say, i t was 

f i l e d a f t e r the Bank had s u b m i t t e d i t s summary-judgment motion 

and, t h u s , was f i l e d too l a t e t o be c o n s i d e r e d by the t r i a l 

c o u r t . We d i s a g r e e w i t h both c o n t e n t i o n s . 
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Rule 56(e) s t a t e s : 

"(e) Form of A f f i d a v i t s ; F u r t h e r Testimony; 
Defense R e q u i r e d . S u p p o r t i n g and opposing a f f i d a v i t s 
s h a l l be made on p e r s o n a l knowledge, s h a l l s e t f o r t h 
such f a c t s as would be a d m i s s i b l e i n e v i d e n c e , and 
s h a l l show a f f i r m a t i v e l y t h a t the a f f i a n t i s 
competent t o t e s t i f y t o the m a t t e r s s t a t e d t h e r e i n . 
Sworn or c e r t i f i e d c o p i e s of a l l papers or p a r t s 
t h e r e o f r e f e r r e d t o i n an a f f i d a v i t s h a l l be 
a t t a c h e d t h e r e t o or s e r v e d t h e r e w i t h . The c o u r t may 
p e r m i t a f f i d a v i t s t o be supplemented or opposed by 
d e p o s i t i o n s , answers t o i n t e r r o g a t o r i e s , or f u r t h e r 
a f f i d a v i t s . When a motion f o r summary judgment i s 
made and s u p p o r t e d as p r o v i d e d i n t h i s r u l e , an 
adverse p a r t y may not r e s t upon the mere a l l e g a t i o n s 
or d e n i a l s of the adverse p a r t y ' s p l e a d i n g , but the 
adverse p a r t y ' s response, by a f f i d a v i t s or as 
o t h e r w i s e p r o v i d e d i n t h i s r u l e , must s e t f o r t h 
s p e c i f i c f a c t s showing t h a t t h e r e i s a genuine i s s u e 
f o r t r i a l . I f the adverse p a r t y does not so respond, 
summary judgment, i f a p p r o p r i a t e , s h a l l be e n t e r e d 
a g a i n s t him." 

The Walkers argue t h a t K e l l a m ' s a f f i d a v i t f a i l e d t o show 

t h a t i t was based on p e r s o n a l knowledge because, they say, she 

c o u l d not have known whether the n o t i c e l e t t e r s were a c t u a l l y 

sent by the Bank's r e t a i n e d c o u n s e l . K e l l a m s t a t e d t h a t she 

had p e r s o n a l knowledge r e g a r d i n g the n o t i c e s , and she f u r t h e r 

t e s t i f i e d t h a t i n her o f f i c i a l c a p a c i t y she had o c c a s i o n t o 

re v i e w the n o t i c e l e t t e r s . S p e c i f i c a l l y , K e l l a m ' s a f f i d a v i t 

c o n t a i n e d the f o l l o w i n g s t a t e m e n t s : 

"My name i s Taunya K e l l a m . I am employed by [the 
Bank] as A s s i s t a n t V i c e P r e s i d e n t and C o l l e c t i o n s 
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and REO Manager and i n such c a p a c i t y am an 
a u t h o r i z e d agent of [the Bank], and have the 
a u t h o r i t y t o make t h i s A f f i d a v i t on i t s b e h a l f . I 
have p e r s o n a l knowledge of the f a c t s s e t f o r t h 
h e r e i n , and i f c a l l e d as a w i t n e s s , c o u l d 
c o m petently t e s t i f y t h e r e t o . 

"  

"2. In my c a p a c i t y as A s s i s t a n t V i c e P r e s i d e n t 
and C o l l e c t i o n s and REO Manager f o r [the Bank], I 
have had o c c a s i o n t o p e r s o n a l l y r e v i e w the books, 
l e d g e r s and papers of the mortgage l o a n r e l a t i n g t o 
[the Walkers] h e r e i n . From my knowledge as A s s i s t a n t 
V i c e P r e s i d e n t and C o l l e c t i o n s and REO Manager f o r 
[the Bank], I can competently t e s t i f y t h a t the 
books[,] l e d g e r s and papers of [the Bank] are 
r e g u l a r l y m a i n t a i n e d as a b u s i n e s s r e c o r d of [the 
Bank], and as such, are u t i l i z e d and r e l i e d upon 
h e r e i n . " 

Thus, the a f f i d a v i t meets the req u i r e m e n t s of Rule 5 6 ( e ) . 

Moreover, i n Ex p a r t e S e c r e t a r y of V e t e r a n s A f f a i r s , 92 

So. 3d 771, 777 ( A l a . 2012) ( f o o t n o t e o m i t t e d ) , our supreme 

c o u r t c l a r i f i e d t h a t "a p a r t y must move the t r i a l c o u r t t o 

s t r i k e any e v i d e n c e t h a t v i o l a t e s Rule 5 6 ( e ) , A l a . R. C i v . P. 

An o b j e c t i o n t o the i n a d m i s s i b l e e v i d e n c e alone i s not 

s u f f i c i e n t . " In t h i s case, a l t h o u g h the Walkers o b j e c t e d t o 

Kellam' s a f f i d a v i t i n t h e i r response i n o p p o s i t i o n t o the 

summary-judgment motion, they f a i l e d t o f i l e a motion t o 

s t r i k e the a f f i d a v i t . Thus, the Walkers f a i l e d t o p r e s e r v e 

f o r a p p e l l a t e r e v i e w the a l l e g e d d e f i c i e n c i e s i n Ke l l a m ' s 
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a f f i d a v i t . See P e r r y v. F e d e r a l N a t ' l Mortg. Ass'n, 100 So. 3d 

1090, 1096 ( A l a . C i v . App. 2012). 

F i n a l l y , the Walkers argue t h a t W r i g h t ' s a f f i d a v i t was 

a l s o due t o be s t r i c k e n because, they contend, i t was u n t i m e l y 

f i l e d . I n i t i a l l y , we a g a i n note t h a t the Walkers f a i l e d t o 

f i l e a motion t o s t r i k e the a f f i d a v i t . Moreover, the t r i a l 

c o u r t ' s November 20, 2009, o r d e r e x p r e s s l y a l l o w e d the Bank 

u n t i l December 11, 2009, t o r e p l y t o the Walkers' response i n 

o p p o s i t i o n t o the summary-judgment motion. W r i g h t ' s a f f i d a v i t 

was f i l e d on December 11, 2009, and, t h u s , was t i m e l y f i l e d 

under the t r i a l c o u r t ' s o r d e r . 

I I I . 

In t h e i r a p p e l l a t e b r i e f , the Walkers argue t h a t the 

f o r e c l o s u r e was w r o n g f u l because, t h e y contend, a f o r e c l o s i n g 

e n t i t y i s r e q u i r e d t o o f f e r l o s s - m i t i g a t i o n a l t e r n a t i v e s t o 

f o r e c l o s u r e f o r mortgagors who are i n d e f a u l t b e f o r e 

i n i t i a t i n g f o r e c l o s u r e p r o c e e d i n g s p u r s u a n t t o the N a t i o n a l 

Housing A c t , s p e c i f i c a l l y 12 U.S.C. § 1701-x(c)(5) ( e f f e c t i v e 

J u l y 30, 2008), and p u r s u a n t t o r e g u l a t i o n s promulgated by the 

Department of Housing and Urban Development. The Walkers 

contend t h a t they were never o f f e r e d c o u n s e l i n g s e r v i c e s or 

18 



2110055 

any o t h e r l o s s - m i t i g a t i o n s e r v i c e s b e f o r e the f o r e c l o s u r e 

s a l e . A l t h o u g h the r e c o r d does not c o n t a i n e v i d e n c e 

i n d i c a t i n g t h a t the Walkers were p r o v i d e d c o u n s e l i n g or o t h e r 

l o s s - m i t i g a t i o n s e r v i c e s b e f o r e f o r e c l o s u r e , t h i s c o u r t has 

d e t e rmined t h a t any a l l e g e d f a i l u r e t o comply w i t h l o s s -

m i t i g a t i o n p r o c e d u r e s does not c o n s t i t u t e a v a l i d defense t o 

an e j e c t m e n t a c t i o n f o l l o w i n g a n o n j u d i c i a l f o r e c l o s u r e . See  

Coleman, 104 So. 3d a t 206 ( h o l d i n g t h a t , " [ i ] n the absence of 

a s t a t u t e or c o n t r o l l i n g a u t h o r i t y from our supreme c o u r t t o 

the c o n t r a r y , we conclude t h a t the f a i l u r e of a f o r e c l o s i n g 

e n t i t y t o comply w i t h [Department of Housing and Urban 

Development] or [Department of V e t e r a n s A f f a i r s ] 

l o s s - m i t i g a t i o n r e q u i r e m e n t s may not be r a i s e d as a defense t o 

an ejectment a c t i o n f o l l o w i n g a n o n j u d i c i a l f o r e c l o s u r e " ) . 

Thus, the a l l e g e d f a i l u r e t o exhaust a l l l o s s - m i t i g a t i o n 

p r o c e d u r e s b e f o r e the f o r e c l o s u r e s a l e i s not a v a l i d defense 

r e q u i r i n g r e v e r s a l i n the p r e s e n t e j e c t m e n t a c t i o n . 

IV. 

Next, the Walkers contend t h a t the f o r e c l o s u r e s a l e was 

d e f e c t i v e because, t h e y say, the Bank breached i t s f i d u c i a r y 

duty by i n t e n t i o n a l l y u n d e r b i d d i n g the v a l u e of the p r o p e r t y 
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and c r e a t i n g a d e f i c i e n c y i n p r i c e . The o n l y e v i d e n c e Mr. 

Walker p r e s e n t e d t o the t r i a l c o u r t r e g a r d i n g the f a i r market 

v a l u e of the p r o p e r t y was h i s a f f i d a v i t t e s t i m o n y based on the 

t a x a s s e s s o r ' s r e c o r d s and c o p i e s of the t a x a s s e s s o r ' s 

r e c o r d s . S p e c i f i c a l l y , the t a x a s s e s s o r ' s r e c o r d s i n d i c a t e d 

t h a t the p r o p e r t y was v a l u e d a t $224, 000 and Mr. Walker's 

a f f i d a v i t s t a t e d : 

"The [Bank] bought the p r o p e r t y from i t s e l f a t the 
f o r e c l o s u r e s a l e f o r $205,000.00 which was w e l l 
below the market v a l u e . The most r e c e n t r e a l e s t a t e 
e v a l u a t i o n from the Tax C o l l e c t o r l i s t e d market 

v a l u e f o r the p r o p e r t y a t $224,000.00." 

The Bank f i l e d a motion t o s t r i k e p o r t i o n s of the 

Walkers' a f f i d a v i t s and the t a x r e c o r d s . The t r i a l c o u r t d i d 

not e x p r e s s l y r u l e on the Bank's motion t o s t r i k e . However, 

t h i s c o u r t has s t a t e d t h a t 
" ' " [ g ] e n e r a l l y the t a x a s s e s s i n g a u t h o r i t y ' s 
e v a l u a t i o n i s not r e l e v a n t when o f f e r e d t o prove 
market v a l u e . The r a t i o n a l e u n d e r l y i n g t h i s g e n e r a l 
e x c l u s i o n a r y r u l e i s t h a t ' i t i s n o t o r i o u s t h a t 
p r o p e r t i e s are not a s s e s s e d a t a n y t h i n g l i k e t r u e 
v a l u e or market v a l u e . ' " ' P r e s l e y v. B.I.C. C o n s t r . ,  
I n c . , [64] So. 3d [610, 621] ( A l a . C i v . App. 2009) 
( q u o t i n g 2 C h a r l e s W. Gamble, M c E l r o y ' s Alabama  
Evidence § 267.04 (5th ed. 1 9 9 6 ) ) . " 

B e r r y v. Deutsche Bank N a t ' l T r u s t Co., 57 So. 3d 142, 148 

( A l a . C i v . App. 2010). Thus, the t r i a l c o u r t c o u l d have 
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r e a s o n a b l y c o n c l u d e d t h a t the $224,000 p r i c e was not a 

r e l i a b l e v a l u e by which t o prove the f a i r market v a l u e of the 

p r o p e r t y . 

Moreover, even assuming t h a t the f a i r market v a l u e was 

i n d e e d $224,000, the b i d p r i c e of $205,000 amounted t o j u s t 

over 91.5% of the a l l e g e d f a i r market v a l u e . "'"The g e n e r a l 

r u l e i s t h a t , 'where the p r i c e r e a l i z e d a t the [ f o r e c l o s u r e ] 

s a l e i s so inadequate as t o shock the c o n s c i e n c e , i t may 

i t s e l f r a i s e a presumption of f r a u d , t r i c k e r y , u n f a i r n e s s , or 

c u l p a b l e mismanagement, and t h e r e f o r e be s u f f i c i e n t ground f o r 

s e t t i n g the s a l e a s i d e . ' " ' " Mt. Carmel E s t a t e s , I n c . v.  

Regions Bank, 853 So. 2d 160, 168 ( A l a . 2002) ( q u o t i n g Breen  

v. B a l d w i n Cnty. Fed. Sav. Bank, 567 So. 2d 1329, 1333 ( A l a . 

1990), q u o t i n g i n t u r n Hayden v. Smith, 216 A l a . 428, 430-31, 

113 So. 293, 295 (1927)). In P e r r y , t h i s c o u r t h e l d t h a t a 

b i d p r i c e of 84% of the a l l e g e d f a i r market v a l u e was not so 

low as t o shock the c o n s c i e n c e . 100 So. 3d a t 1102. Moreover, 

i n Mt. Carmel E s t a t e s , our supreme c o u r t h e l d t h a t a b i d p r i c e 

of 81% of the f a i r market v a l u e d i d not shock the c o n s c i e n c e . 

853 So. 2d a t 168. T h e r e f o r e , we conclude t h a t the p r i c e 
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r e a l i z e d a t the f o r e c l o s u r e s a l e was not so low as t o shock 

the c o n s c i e n c e under the f a c t s of t h i s case. 

Thus, we a f f i r m the summary judgment i n f a v o r of the 

Bank. 

C o u n t e r c l a i m s D i s c u s s i o n 

On a p p e a l , the Walkers a l s o argue t h a t the t r i a l c o u r t 

e r r e d i n d i s a l l o w i n g t h e i r 13 c o u n t e r c l a i m s . As n o t e d 

p r e v i o u s l y , the c o u n t e r c l a i m s i n c l u d e d the f o l l o w i n g : b reach 

of c o n t r a c t , b reach of f i d u c i a r y duty, w r o n g f u l f o r e c l o s u r e , 

v i o l a t i o n s of TILA, v i o l a t i o n s of RESPA, f r a u d and i n t e n t i o n a l 

m i s r e p r e s e n t a t i o n , u n f a i r and d e c e p t i v e t r a d e p r a c t i c e s , 

u n c o n s c i o n a b i l i t y , b r e a c h of covenant of good f a i t h and f a i r 

d e a l i n g , u n j u s t enrichment, and, i n a d d i t i o n , a c l a i m s e e k i n g 

d e c l a r a t o r y r e l i e f . In the Bank's motion t o s t r i k e or d i s m i s s 

the c o u n t e r c l a i m s , i t argued, among numerous o t h e r arguments, 

t h a t the c o u n t e r c l a i m s were u n t i m e l y f i l e d under Rule 13, A l a . 

R. C i v . P. Because we f i n d the Bank's argument r e g a r d i n g Rule 

13 t o be d i s p o s i t i v e , we p r e t e r m i t d i s c u s s i o n of the p a r t i e s ' 

o t h e r arguments r e g a r d i n g the c o u n t e r c l a i m s . See F a v o r i t e Mkt.  

S t o r e v. Waldrop, 924 So. 2d 719, 723 ( A l a . C i v . App. 2005) 

( s t a t i n g t h a t t h i s c o u r t would p r e t e r m i t d i s c u s s i o n of f u r t h e r 
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i s s u e s i n l i g h t of d i s p o s i t i v e n a t u r e of another i s s u e ) . 

T h e r e f o r e , on a p p e a l , we r e v i e w whether the t r i a l c o u r t e r r e d 

i n d i s a l l o w i n g the c o u n t e r c l a i m s under the f a c t s of the 

p r e s e n t c a s e . 5 

" A l l o w i n g or not a l l o w i n g a c o u n t e r c l a i m r e s t s 
w i t h i n the sound d i s c r e t i o n of the t r i a l c o u r t , and 
i t s d e c i s i o n on t h a t q u e s t i o n w i l l not be r e v e r s e d 
absent a showing t h a t i t abused i t s d i s c r e t i o n . 
Brad's I n d u s t r i e s , I n c . v. Coast Bank, 468 So. 2d 
129, 130 ( A l a . 1985) 

W e l l s v. Geneva Cnty. Bd. of Educ., 646 So. 2d 98, 99 ( A l a . 

C i v . App. 1994). 

5We note t h a t , i n i t s judgment, the t r i a l c o u r t d i s a l l o w e d 
the b r e a c h - o f - c o n t r a c t , b r e a c h - o f - f i d u c i a r y - d u t y , w r o n g f u l -
f o r e c l o s u r e , and d e c l a r a t o r y - r e l i e f c l a i m s on the b a s i s t h a t 
they were u n t i m e l y under Rule 13, w h i l e i t d i s a l l o w e d the 
v i o l a t i o n s - o f - T I L A , v i o l a t i o n s - o f - R E S P A , f r a u d and 
i n t e n t i o n a l - m i s r e p r e s e n t a t i o n , u n f a i r - a n d - d e c e p t i v e - t r a d e -
p r a c t i c e s , u n c o n s c i o n a b i l i t y , b r e a c h - o f - c o v e n a n t - o f - g o o d -
f a i t h - a n d - f a i r - d e a l i n g , and u n j u s t - e n r i c h m e n t c l a i m s on the 
ground t h a t those c o u n t e r c l a i m s were b a r r e d by the a p p l i c a b l e 
s t a t u t e of l i m i t a t i o n s . I t i s w e l l e s t a b l i s h e d t h a t an 
a p p e l l a t e c o u r t "may a f f i r m a t r i a l c o u r t ' s judgment on 'any 
v a l i d l e g a l ground'" s u p p o r t e d by the r e c o r d on a p p e a l . 
G e n e r a l Motors Corp. v. Stokes C h e v r o l e t , I n c . , 885 So. 2d 
119, 124 ( A l a . 2003) ( q u o t i n g L i b e r t y N a t ' l L i f e I n s . Co. v.  
U n i v e r s i t y of Alabama H e a l t h S e r v s . Found., 881 So. 2d 1013, 
1020 ( A l a . 2003)). Furthermore, " ' [ a ] n a p p e l l a t e c o u r t ... 
may c o n s i d e r any o t h e r l e g a l ground or v a l i d reason f o r the 
judgment and a f f i r m the judgment where i t i s c o r r e c t on any 
l e g a l ground, even though the ground or reason s t a t e d by the 
lower c o u r t i s e r r o n e o u s . ' " Spencer v. Malone F r e i g h t L i n e s ,  
I n c . , 292 A l a . 582, 589, 298 So. 2d 20, 25 (1974) ( q u o t i n g 5 
C.J.S. App e a l and E r r o r § 1 4 6 4 ( 4 ) ) . 
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On a p p e a l , the Walkers contend t h a t the t r i a l c o u r t e r r e d 

i n d i s a l l o w i n g the c o u n t e r c l a i m s because, they argue, the Bank 

f a i l e d t o p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t i t would have 

been p r e j u d i c e d by a l l o w i n g the c o u n t e r c l a i m s and because the 

s c h e d u l i n g o r d e r a l l o w e d the Walkers u n t i l December 1, 2009, 

the date t h e y f i l e d the c o u n t e r c l a i m s , t o amend t h e i r 

p l e a d i n g s . We cannot agree t h a t the Bank f a i l e d t o a l l e g e 

t h a t i t would have been p r e j u d i c e d by a l l o w i n g the 

c o u n t e r c l a i m s or t h a t the f a c t t h a t the c o u n t e r c l a i m s were 

f i l e d w i t h i n the time a l l o w e d i n the s c h e d u l i n g o r d e r mandates 

a c o n c l u s i o n by t h i s c o u r t t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n d i s a l l o w i n g the c o u n t e r c l a i m s under the f a c t s of 

t h i s case. 

Pursuant t o Rule 1 6 ( b ) ( 1 ) , A l a . R. C i v . P., a t r i a l c o u r t 

"may e n t e r a s c h e d u l i n g o r d e r t h a t l i m i t s the time ... t o 

amend the p l e a d i n g s . " In t h i s case, the t r i a l c o u r t e n t e r e d 

a s c h e d u l i n g o r d e r t h a t s e t the t r i a l date and s t a t e d , i n 

p e r t i n e n t p a r t : "Any amendments t o the p l e a d i n g s must be FILED 

no l a t e r than December 1, 2009. Other amendments t o p l e a d i n g s 

r e q u i r e l e a v e of C o u r t . " ( C a p i t a l i z a t i o n i n o r i g i n a l . ) The 

Walkers f i l e d t h e i r c o u n t e r c l a i m s on December 1, 2009; t h u s , 
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the c o u n t e r c l a i m s were t i m e l y under the s c h e d u l i n g o r d e r . The 

Walkers argue t h a t " i t i s c l e a r l y an abuse of d i s c r e t i o n [ f ] o r 

the [ t r i a l ] c o u r t t o d i s a l l o w an amended c o u n t e r c l a i m where 

the t r i a l c o u r t has s p e c i f i c a l l y p l a c e d a time f o r f i l i n g the 

amendments i n i t s s c h e d u l i n g o r d e r . " We d i s a g r e e . 

In Blackmon v. N e x i t y F i n a n c i a l Corp., 953 So. 2d 1180 

( A l a . 2006), our supreme c o u r t a f f i r m e d a t r i a l c o u r t ' s 

d i s a l l o w a n c e of Blackmon's amended c o m p l a i n t , which had been 

amended w i t h i n the time p r o v i d e d by the s c h e d u l i n g o r d e r , 

under Rule 15, A l a . R. C i v . P. S p e c i f i c a l l y , our supreme 

c o u r t s t a t e d as f o l l o w s : 

"We d e c l i n e t o h o l d , as Blackmon urges, t h a t a 
s c h e d u l i n g o r d e r e s t a b l i s h e s the date up u n t i l which 
a p a r t y may a u t o m a t i c a l l y amend a p l e a d i n g , 
r e g a r d l e s s of p r e j u d i c e t o the o t h e r p a r t y or undue 
d e l a y . We h o l d i n s t e a d t h a t , a l t h o u g h the t r i a l 
c o u r t s h o u l d f r e e l y a l l o w the amendment of p l e a d i n g s 
w i t h i n the time s e t i n the s c h e d u l i n g o r d e r , the 
t r i a l c o u r t has d i s c r e t i o n , i n the i n t e r e s t s of 
j u s t i c e , t o deny an amendment f o r reasons of 
p r e j u d i c e or undue d e l a y . " 

I d . a t 1190. Thus, we cannot ac c e p t the Walkers' argument 

t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n d i s a l l o w i n g 

the c o u n t e r c l a i m s s o l e l y because they f i l e d t h e i r 

c o u n t e r c l a i m s by the date c o n t a i n e d i n the s c h e d u l i n g o r d e r . 

However, we must f u r t h e r c o n s i d e r whether the t r i a l c o u r t 
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c o u l d have r e a s o n a b l y c o n c l u d e d t h a t the Bank would be 

p r e j u d i c e d by a l l o w i n g the Walkers t o p r o c e e d on t h e i r 

c o u n t e r c l a i m s under the f a c t s of t h i s case. 

In i t s motion t o d i s m i s s or s t r i k e the Walkers' 

c o u n t e r c l a i m s , the Bank argued t h a t i t would be p r e j u d i c e d 

because, i t s a i d , the Walkers were aware of the b r e a c h - o f -

c o n t r a c t , b r e a c h - o f - f i d u c i a r y - d u t y , w r o n g f u l - f o r e c l o s u r e , and 

d e c l a r a t o r y - r e l i e f c l a i m s s i n c e the time of the f o r e c l o s u r e 

s a l e on September 30, 2008, and t h a t they had known of the 

f a c t s u n d e r l y i n g the r e m a i n i n g c o u n t e r c l a i m s s i n c e the l o a n -

c l o s i n g t r a n s a c t i o n t h a t had o c c u r r e d on September 13, 2005. 

Thus, i t a s s e r t e d t h a t the Walkers s h o u l d have a s s e r t e d the 

c o u n t e r c l a i m s i n t h e i r answer p u r s u a n t t o Rule 13. Moreover, 

the Bank s t a t e d t h a t i t would be p r e j u d i c e d by a l l o w i n g the 

Walkers t o a s s e r t the c o u n t e r c l a i m s i n December 2009 when the 

t r i a l was s c h e d u l e d f o r F e b r u a r y 16, 2010, and t h a t a l l o w i n g 

the c o u n t e r c l a i m s "would o n l y s e r v e t o f u r t h e r d e l a y [the 

Bank]'s r i g h t t o p o s s e s s i o n " because the Bank would have t o 

r e q u e s t a c o n t i n u a n c e t o p e r f o r m "the e x t e n s i v e d i s c o v e r y 

n e c e s s a r y f o r d e f e n d i n g a g a i n s t the ... c o u n t e r c l a i m s . " 

T h e r e f o r e , i n c o n t r a d i c t i o n t o the Walkers' argument on ap p e a l 
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— t h a t the Bank f a i l e d t o a l l e g e or demonstrate t h a t i t 

would have been p r e j u d i c e d by a l l o w i n g the c o u n t e r c l a i m s — 

the r e c o r d i n d i c a t e s t h a t the Bank a s s e r t e d s e v e r a l reasons 

e x p l a i n i n g how i t would have been p r e j u d i c e d by a l l o w i n g the 

Walkers t o a s s e r t and p r o c e e d on t h e i r c o u n t e r c l a i m s a t such 

a l a t e stage i n the l i t i g a t i o n p r o c e s s . 

In Blackmon, our supreme c o u r t noted t h a t under Rule 15, 

A l a . R. C i v . P., a " t r i a l c o u r t can r e f u s e t o a l l o w an 

amendment i f a l l o w i n g i t would r e s u l t i n a c t u a l p r e j u d i c e t o 

the opposing p a r t y or f o r reasons of 'undue d e l a y . ' " 953 So. 

2d a t 1189. Furthermore, our supreme c o u r t e x p l a i n e d the 

meaning of the term "undue d e l a y . " S p e c i f i c a l l y , i t s t a t e d : 

"Undue d e l a y can have two d i f f e r e n t meanings i n 
t o 

the 
v. 

a case. F i r s t , the t r i a l c o u r t has d i s c r e t i o n 
deny an amendment t o a p l e a d i n g i f a l l o w i n g 
amendment would unduly d e l a y the t r i a l . Horton  
Shelby Med. C t r . , 562 So. 2d 127, 130 ( A l a . 1989). 
Second, an u n e x p l a i n e d undue d e l a y i n f i l i n g an 
amendment when the p a r t y has had s u f f i c i e n t 
o p p o r t u n i t y t o d i s c o v e r the f a c t s n e c e s s a r y t o f i l e 
the amendment e a r l i e r i s a l s o s u f f i c i e n t grounds 
upon which t o deny the amendment. S t a l l i n g s [v.  
A n g e l i c a U n i f o r m Co.], 388 So. 2d [942,] 947 [ ( A l a . 
1 9 8 0 ) ] ; see a l s o R e c t o r v. B e t t e r Houses, I n c . , 820 
So. 2d 75, 78 ( A l a . 2001) ( h o l d i n g t h a t the t r i a l 
c o u r t p r o p e r l y s t r u c k the amended c o m p l a i n t when the 
p l a i n t i f f o f f e r e d no reason t o r e f u t e the t r i a l 
c o u r t ' s f i n d i n g t h a t the new a l l e g a t i o n s i n the 
amended c o m p l a i n t were based on f a c t s the p l a i n t i f f 
had known s i n c e the b e g i n n i n g of the a c t i o n ) ; 
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B u r k e t t [v. American Gen. F i n . , I n c . ] , 607 So. 2d 
[138,] 141 [ ( A l a . 1992)] ( h o l d i n g t h a t the t r i a l 
c o u r t d i d not exceed i t s d i s c r e t i o n i n s t r i k i n g the 
amended c o m p l a i n t where the p l a i n t i f f s had l e a r n e d 
of the f a c t s u n d e r l y i n g the new a l l e g a t i o n s s i x 
months b e f o r e they attempted t o amend)." 

Id . 

A l t h o u g h Blackmon i n v o l v e d an amended p l e a d i n g under Rule 

15, 6 the a n a l y s i s i s i n s t r u c t i v e t o the a n a l y s i s a p p l i e d t o 

the c o u n t e r c l a i m s i n the case a t hand under Rule 13 because 

both Rule 13 and Rule 15 p e r m i t the t r i a l c o u r t d i s c r e t i o n t o 

a l l o w a c o u n t e r c l a i m or t o a l l o w an amended p l e a d i n g , 

r e s p e c t i v e l y . Rule 13 s t a t e s , i n p e r t i n e n t p a r t : 

"(a) Compulsory C o u n t e r c l a i m s . A p l e a d i n g s h a l l 
s t a t e as a c o u n t e r c l a i m any c l a i m which a t the time 
of s e r v i n g the p l e a d i n g the p l e a d e r has a g a i n s t any 
opposing p a r t y , i f i t a r i s e s out of the t r a n s a c t i o n 
or o c c u r r e n c e t h a t i s the s u b j e c t m a t t e r of the 
opposing p a r t y ' s c l a i m and does not r e q u i r e f o r i t s 

6 R u l e 15(a) s t a t e s , i n p e r t i n e n t p a r t : 

"Unless a c o u r t has o r d e r e d o t h e r w i s e , a p a r t y may 
amend a p l e a d i n g w i t h o u t l e a v e of c o u r t , but s u b j e c t 
to d i s a l l o w a n c e on the c o u r t ' s own motion or a 
motion t o s t r i k e of an adverse p a r t y , a t any time 
more than f o r t y - t w o (42) days b e f o r e the f i r s t 
s e t t i n g of the case f o r t r i a l , and such amendment 
s h a l l be f r e e l y a l l o w e d when j u s t i c e so r e q u i r e s . 
T h e r e a f t e r , a p a r t y may amend a p l e a d i n g o n l y by 
l e a v e of c o u r t , and l e a v e s h a l l be g i v e n o n l y upon 
a showing of good cause." 
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a d j u d i c a t i o n the presence of t h i r d p a r t i e s of whom 
the c o u r t cannot a c q u i r e j u r i s d i c t i o n . ... 

"(b) P e r m i s s i v e C o u n t e r c l a i m s . A p l e a d i n g may 
s t a t e as a c o u n t e r c l a i m any c l a i m a g a i n s t an 
opposing p a r t y not a r i s i n g out of the t r a n s a c t i o n or 
oc c u r r e n c e t h a t i s the s u b j e c t matter of the 
opposing p a r t y ' s c l a i m . 

" ( f ) O m itted C o u n t e r c l a i m . When a p l e a d e r f a i l s 
t o s e t up a c o u n t e r c l a i m t h r o u g h o v e r s i g h t , 
i n a d v e r t e n c e , or e x c u s a b l e n e g l e c t , or when j u s t i c e 
r e q u i r e s , the p l e a d e r may by l e a v e of c o u r t s e t up 
the c o u n t e r c l a i m by amendment." 

The t r i a l c o u r t c o u l d have r e a s o n a b l y c o n c l u d e d t h a t 

a l l o w i n g the c o u n t e r c l a i m s would cause undue d e l a y because, as 

the Bank a s s e r t e d , a l l o w i n g the c o u n t e r c l a i m s would r e q u i r e 

a d d i t i o n a l d i s c o v e r y and would d e l a y the t r i a l s e t t i n g . 

Moreover, the Walkers d i d not f i l e any o b j e c t i o n t o the Bank's 

motion t o d i s m i s s and the r e c o r d does not c o n t a i n any evi d e n c e 

i n d i c a t i n g t h a t a d d i t i o n a l d i s c o v e r y would not have been 

r e q u i r e d t o defend the c o u n t e r c l a i m s or t h a t a l l o w i n g the 

c o u n t e r c l a i m s would not have d e l a y e d the t r i a l . A d d i t i o n a l l y , 

i t was u n d i s p u t e d t h a t the Walkers had been aware of the f a c t s 

s u p p o r t i n g a l l the c o u n t e r c l a i m s a t the time i t answered the 

Bank's c o m p l a i n t . 
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Furthermore, the Walkers contend t h a t a l l the 

c o u n t e r c l a i m s are compulsory c o u n t e r c l a i m s p u r s u a n t t o C l a r k  

v. W e l l s Fargo Bank, N.A., 24 So. 3d 424, 428 ( A l a . 2009) . 

Assuming w i t h o u t d e c i d i n g t h a t the c o u n t e r c l a i m s are 

compulsory, we conclude t h a t the Walkers e r r e d i n f a i l i n g t o 

a s s e r t the c o u n t e r c l a i m s i n t h e i r answer. See Rule 13, 

Committee Comments on 1973 A d o p t i o n ("Rule 13(a) d e a l s w i t h 

compulsory c o u n t e r c l a i m s and r e q u i r e s t h e i r a s s e r t i o n i n 

mandatory terms through the language '(a) p l e a d i n g s h a l l 

s t a t e , e t c . ' " ) . Moreover, even i f the s p e c i f i c c o u n t e r c l a i m s 

had been p e r m i s s i v e because the u n d e r l y i n g a c t i o n was an 

e j e c t m e n t a c t i o n as opposed t o the f o r e c l o s u r e a c t i o n , the 

t r i a l c o u r t c o u l d s t i l l e x e r c i s e i t s d i s c r e t i o n t o a l l o w or 

d i s a l l o w the c o u n t e r c l a i m s i n the p r e s e n t a c t i o n . See Weinberg  

v. Weinberg, 460 So. 2d 1350, 1351 ( A l a . C i v . App. 

1 9 8 4 ) ( n o t i n g t h a t a p e r m i s s i v e c o u n t e r c l a i m , p u r s u a n t t o Rule 

1 3 ( b ) , may be d e n i e d a t the t r i a l c o u r t ' s d i s c r e t i o n ( c i t i n g 

T.J. Stevenson & Co. v. 81,193 Bags of F l o u r , 629 F.2d 338 

(5th C i r . 1 9 8 0 ) ) ) . We cannot conclude t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n i n d i s a l l o w i n g the c o u n t e r c l a i m s i n 
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t h i s case; t h u s , we a f f i r m the t r i a l c o u r t ' s judgment i n s o f a r 

as i t d i s a l l o w e d the Walkers' c o u n t e r c l a i m s . 

C o n c l u s i o n 

Based on the f o r e g o i n g , the Bank e s t a b l i s h e d i t s r i g h t t o 

e j e c t the Walkers from the p r o p e r t y , and the t r i a l c o u r t 

p r o p e r l y d i s a l l o w e d the Walkers' c o u n t e r c l a i m s . T h e r e f o r e , 

the t r i a l c o u r t ' s judgment i s due t o be a f f i r m e d . 

APPLICATION GRANTED; OPINION OF JANUARY 4, 2013, 

WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

Thompson, P.J., and Moore and Donaldson, J J . , concur. 

P i t t m a n , J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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