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PITTMAN, Judge. 

Ta m i l a Ann J a c k l i n ("the mother") appeals from a judgment 

of the Madison C i r c u i t C ourt t h a t , i n p e r t i n e n t p a r t , d i r e c t e d 

her t o pay p o s t m i n o r i t y - e d u c a t i o n a l support p u r s u a n t t o Ex 

p a r t e B a y l i s s , 550 So. 2d 986 ( A l a . 1989), on b e h a l f of two of 

her t h r e e c h i l d r e n born of her marriag e t o Timothy D a v i d 
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A u s t i n ("the f a t h e r " ) . We a f f i r m i n p a r t , r e v e r s e i n p a r t , 

and remand w i t h i n s t r u c t i o n s . 

The p a r t i e s ' m a r r i a g e was d i s s o l v e d i n 1999. D u r i n g the 

m a r r i a g e , t h r e e c h i l d r e n were born t o the p a r t i e s : a daughter 

born i n 1990, a son born i n 1992, and a second daughter born 

i n 1996. P h y s i c a l c u s t o d y of a l l t h r e e c h i l d r e n was awarded 

t o the f a t h e r i n the d i v o r c e judgment, and the mother was 

d i r e c t e d t o pay $350 i n monthly c h i l d s u p p o r t . In September 

2004, a c o m p l a i n t was f i l e d on b e h a l f of the f a t h e r s e e k i n g a 

f i n d i n g a contempt a g a i n s t the mother and a v e r r i n g t h a t she 

had f a i l e d t o pay $5,191 i n c h i l d s u p p o r t as p r e v i o u s l y 

o r d e r e d ; the mother c o u n t e r c l a i m e d f o r a m o d i f i c a t i o n of 

c ustody. The t r i a l c o u r t e n t e r e d a judgment i n December 2005 

t e r m i n a t i n g the mother's $350-per-month c h i l d - s u p p o r t 

o b l i g a t i o n and d i r e c t i n g her t o i n s t e a d pay p r i v a t e - s c h o o l 

t u i t i o n and fees on b e h a l f of the younger daughter through her 

c o m p l e t i o n of the e i g h t h grade and o r t h o d o n t i c expenses on 

b e h a l f of the son and the younger daughter, but the c o u r t d i d 

not modify c u s t o d y . 

In A p r i l 2009, a p p r o x i m a t e l y 11 months a f t e r the younger 

daughter had l e f t p r i v a t e s c h o o l and e n r o l l e d i n a p u b l i c 

s c h o o l and a p p r o x i m a t e l y 7 months b e f o r e the o l d e r daughter 

was t o reach the age o f m a j o r i t y , the f a t h e r f i l e d a c o m p l a i n t 
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s e e k i n g r e i n s t i t u t i o n of c h i l d - s u p p o r t payments and a l s o an 

award o f p o s t m i n o r i t y s u p p o r t as t o the o l d e r daughter (who 

was t o e n t e r c o l l e g e d u r i n g the f o l l o w i n g autumn). The mother 

a g a i n a s s e r t e d a c o u n t e r c l a i m s e e k i n g an award o f p h y s i c a l 

custody, as t o which c l a i m the f a t h e r moved f o r the e n t r y of 

a p a r t i a l summary judgment; the mother then amended her 

c o u n t e r c l a i m t o seek, i n the a l t e r n a t i v e , i n c r e a s e d v i s i t a t i o n 

r i g h t s . D u r i n g the pendency o f the a c t i o n , the p a r t i e s ' son 

a l s o e n r o l l e d i n c o l l e g e , and the f a t h e r amended h i s c l a i m t o 

seek p o s t m i n o r i t y s u p p o r t as t o the son as w e l l as the o l d e r 

daughter. D u r i n g the pendency of the case, a l l the s i t t i n g 

c i r c u i t judges i n the c i r c u i t r e c u s e d themselves, and a 

c i r c u i t judge from an a d j a c e n t c i r c u i t was a p p o i n t e d t o hear 

the case. 

A f t e r an ore tenus h e a r i n g , d u r i n g which the f a t h e r ' s 

motion f o r a p a r t i a l summary judgment was d e n i e d , the t r i a l 

c o u r t e n t e r e d a judgment denying the mother's custody and 

v i s i t a t i o n r e q u e s t s , f i n d i n g the mother t o be v o l u n t a r i l y 

unemployed, s e t t i n g the mother's p r o s p e c t i v e c h i l d - s u p p o r t 

o b l i g a t i o n a t $250 p e r month, and d i r e c t i n g her t o pay 

r e t r o a c t i v e c h i l d s u p p o r t of $5,000. As t o the f a t h e r ' s 

p o s t m i n o r i t y - s u p p o r t c l a i m , the t r i a l c o u r t ' s judgment 

p r o v i d e d t h a t the mother was t o pay " p o s t - m i n o r i t y e d u c a t i o n 
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s u p p o r t i n the amount of t h i r t y p e r c e n t (30%) of t u i t i o n , 

f e e s , books, room and board expenses" of the two o l d e r 

c h i l d r e n of the p a r t i e s ; t h a t o b l i g a t i o n was h e l d t o be 

" c o n t i n g e n t on the c h i l d r e n r e c e i v i n g a complete c o l l e g e 

degree i n f o u r and a h a l f y e a rs and f u r t h e r on t h [ o s e ] 

c h i l d r e n m a i n t a i n i n g a t l e a s t a 'C' o v e r a l l average." The 

mother, f o l l o w i n g the d e n i a l of her postjudgment m o t i o n 1 by 

l a p s e o f time under Rule 59.1, A l a . R. C i v . P., appealed t o 

t h i s c o u r t ; i n her b r i e f , the mother has c h a l l e n g e d o n l y t h a t 

a s p e c t of the judgment d i r e c t i n g her t o pay 30% of the 

e d u c a t i o n a l expenses of the two o l d e r c h i l d r e n . 

"The g e n e r a l p r i n c i p l e s c o n c e r n i n g c h i l d s u p p o r t 
are ' e q u a l l y a p p l i c a b l e t o a [ p r o c e e d i n g ] f o r 
p o s t - m i n o r i t y c o l l e g e s u p p o r t . ' C h i l d s u p p o r t i s a 
m a t t e r t h a t r e s t s w i t h i n the sound d i s c r e t i o n of the 
t r i a l c o u r t , and i t s judgment w i l l not be r e v e r s e d , 
absent a showing t h a t i t abused i t s d i s c r e t i o n . 
A d d i t i o n a l l y , where the e v i d e n c e i s p r e s e n t e d ore 
tenus i n a c h i l d s u p p o r t case, the t r i a l c o u r t ' s 
judgment i s presumed c o r r e c t . " 

W e l l s v. W e l l s , 648 So. 2d 617, 619 ( A l a . C i v . App. 1994) 

( c i t a t i o n s o m i t t e d ; q u o t i n g B e r r y v. B e r r y , 579 So. 2d 654, 

656 ( A l a . C i v . App. 1991)). 

1 A l t h o u g h the mother's motion c i t e d b o t h R u l e 59 and R u l e 
60, A l a . R. C i v . P., the motion i n v o k e d none of the c r i t e r i a 
f o r r e l i e f under e i t h e r s u b d i v i s i o n o f R u l e 60 so as t o 
c o n s t i t u t e a bona f i d e motion under t h a t r u l e . See g e n e r a l l y  
C u r r y v. C u r r y , 962 So. 2d 261, 263-64 ( A l a . C i v . App. 2007) . 
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C i t i n g Thrasher v. W i l b u r n , 574 So. 2d 839, 841 ( A l a . 

C i v . App. 1990), i n which t h i s c o u r t s t r e s s e d the r o l e of 

t r i a l c o u r t s i n d e t e r m i n i n g whether a p a r e n t from whom 

p o s t m i n o r i t y s u p p o r t under B a y l i s s i s sought "has s u f f i c i e n t 

e s t a t e , e a r n i n g c a p a c i t y , or income t o p r o v i d e [ p o s t m i n o r i t y ] 

f i n a n c i a l a s s i s t a n c e w i t h o u t undue h a r d s h i p " (emphasis added), 

the mother f i r s t contends t h a t the p o s t m i n o r i t y - s u p p o r t 

o b l i g a t i o n p l a c e d upon her c o n s t i t u t e s an undue h a r d s h i p i n 

l i g h t of evi d e n c e i n the r e c o r d i n d i c a t i n g t h a t she i s not 

c u r r e n t l y employed and has t i t l e t o o n l y one s a v i n g s account 

c o n t a i n i n g $175. A l t h o u g h t h a t e v i d e n c e might w e l l t e n d t o 

negate the p r o p o s i t i o n t h a t the mother has a l a r g e e s t a t e i n 

her name or a s i g n i f i c a n t c u r r e n t income, we note the t r i a l 

c o u r t ' s e x p r e s s d e t e r m i n a t i o n s r e g a r d i n g e a r n i n g c a p a c i t y : 

t h a t the mother " i s not employed," t h a t she "has shown no 

j u s t i f i e d reason t h a t she i s not employed," and t h a t t h e r e was 

"no o b j e c t i v e b a s i s whereby a f i n d i n g c o u l d be made t h a t she 

i s unemployable." Compare Lynn v. Lynn, 772 So. 2d 1189, 1192 

(A l a . C i v . App. 2000) (which i n v o l v e d an ex p r e s s d e t e r m i n a t i o n 

t h a t a p a r e n t d i r e c t e d t o pay p o s t m i n o r i t y s u p p o r t was not 

v o l u n t a r i l y underemployed). The r e c o r d r e f l e c t s t h a t the 

mother worked a t f o u r d i f f e r e n t t r a v e l a g e n c i e s and f o r a 

major n a t i o n a l a i r l i n e b e f o r e v o l u n t a r i l y q u i t t i n g i n 2003 and 
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s t a y i n g home w i t h her son from a subsequent marr i a g e (who i s 

now i n e l e m entary s c h o o l ) ; the mother a d m i t t e d a t t r i a l t h a t , 

i f she were t o work each weekday f o r s i x hours w h i l e t h a t son 

was i n s c h o o l and were t o a p p l y her wages t o a p o s t m i n o r i t y -

s u p p o r t o b l i g a t i o n , t h a t son's l i f e would not be a f f e c t e d and 

she "would s t i l l have the same amount of money." The r e c o r d 

f u r t h e r i n d i c a t e s t h a t , a l t h o u g h the mother has few, i f any, 

a s s e t s t i t l e d i n her name, her c u r r e n t husband has p r o v i d e d an 

a u tomobile c o s t i n g $30,000 f o r her use and t h a t the f a m i l y 

e n j o y s a c o m f o r t a b l e l i f e s t y l e i n a five-bedroom house. Based 

upon e v i d e n c e of the mother's e a r n i n g c a p a c i t y , then, we 

cannot conclude t h a t the t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t 

the mother c o u l d c o n t r i b u t e t o the c o l l e g i a t e c o s t s of the 

p a r t i e s ' two o l d e r c h i l d r e n w i t h o u t undue h a r d s h i p . A c c o r d  

A r n e t t v. A r n e t t , 812 So. 2d 1246, 1250 ( A l a . C i v . App. 2001) 

( " i t i s w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n t o determine not 

o n l y [a p a r e n t ' s ] e a r n i n g s , but a l s o [ t h a t p a r e n t ' s ] a b i l i t y 

t o e a r n " ) . 

The mother a l s o notes t h a t t h i s c o u r t has h e l d t h a t a 

p o s t m i n o r i t y - s u p p o r t award s h o u l d have r e a s o n a b l e t e m p o r a l and 

academic-progress parameters, a p r i n c i p l e t h a t t h i s c o u r t 

appears t o have f i r s t a p p l i e d i n Kent v. Kent, 587 So. 2d 409 

( A l a . C i v . App. 1 9 9 1 ) : " [ b ] a s e d on the p a r t i c u l a r f a c t s of 
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[ t h a t c a s e ] , " we d i r e c t e d the t r i a l c o u r t i n t h a t case t o " s e t 

a r e a s o n a b l e time l i m i t a t i o n on the [pare n t ' s ] r e s p o n s i b i l i t y 

f o r p o s t - m i n o r i t y c o l l e g e s u p p o r t , " i n c l u d i n g (a) "time l i m i t s 

f o r the [ c h i l d ' s ] ... a t t a i n m e n t of a ' f o u r - y e a r ' c o l l e g e 

degree," and f u r t h e r i n s t r u c t e d t h a t the su p p o r t o b l i g a t i o n be 

c o n d i t i o n e d (b) "upon the [ c h i l d ' s ] maintenance o f a 'C' 

average" and (c) " f u l l - t i m e s t u d e n t s t a t u s w h i l e i n c o l l e g e . " 

587 So. 2d a t 413. N o t w i t h s t a n d i n g the r e f e r e n c e i n Kent t o 

the " p a r t i c u l a r f a c t s " o f t h a t case, subsequent o p i n i o n s o f 

t h i s c o u r t have deemed the i n c l u s i o n of the t h r e e t i m e -

l i m i t a t i o n and academic-progress p r o v i s i o n s i d e n t i f i e d above 

t o be mandatory when p o s t m i n o r i t y s u p p o r t i s awarded. E.g., 

Lynn, 772 So. 2d a t 1192 ( q u o t i n g B a h r i v. B a h r i , 678 So. 2d 

1179, 1181 ( A l a . C i v . App. 1996)), and J.F. v. R.J., 59 So. 3d 

719, 725 ( A l a . C i v . App. 2010). 

I n our view, the t r i a l c o u r t ' s judgment i n t h i s case 

c o n t a i n s two o f the t h r e e p r o v i s i o n s d i r e c t e d t o be i n c l u d e d 

i n Kent: the mother's p o s t m i n o r i t y - s u p p o r t o b l i g a t i o n i s 

e x p r e s s l y " c o n t i n g e n t on the [ o l d e r daughter and the son] 

r e c e i v i n g a complete c o l l e g e degree i n f o u r and a h a l f y e a r s " 2 

2The i n c l u s i o n o f a f o u r - a n d - a - h a l f - y e a r p e r i o d , as 
opposed t o a f o u r - y e a r p e r i o d , i s not f a t a l t o the judgment. 
See Thomas v. Campbell, 960 So. 2d 694, 700 ( A l a . C i v . App. 
2006) ( i n d i c a t i n g t h a t f i v e years t o complete c o l l e g i a t e 
s t u d i e s i s a r e a s o n a b l e time l i m i t a t i o n ) . 
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and i s f u r t h e r c o n d i t i o n e d on t h e i r " m a i n t a i n i n g a t l e a s t a 

'C' o v e r a l l a v e r a g e . " 3 A l t h o u g h the d i r e c t i o n t h a t the two 

o l d e r c h i l d r e n o f the p a r t i e s must earn a "complete c o l l e g e 

degree" w i t h i n f o u r and a h a l f y e a r s might be c o n s i d e r e d the 

i m p l i c i t , f u n c t i o n a l e q u i v a l e n t of a d i r e c t i o n t h a t t h e y 

m a i n t a i n f u l l - t i m e - s t u d e n t s t a t u s , we cannot, c o n s i s t e n t w i t h 

Kent's progeny and i n response t o a d i r e c t c h a l l e n g e by the 

mother t o the o m i s s i o n of an e x p r e s s f u l l - t i m e - s t a t u s 

r e quirement, i g n o r e the absence of t h a t e x p r e s s c o n d i t i o n upon 

the mother's p o s t m i n o r i t y - s u p p o r t o b l i g a t i o n , e s p e c i a l l y when 

the f a t h e r has not contended t h a t Kent's progeny were wrongly 

d e c i d e d . To the e x t e n t t h a t the judgment under r e v i e w does 

3The mother contends t h a t the p a r t i e s ' son does not have 
a "C" average i n h i s c o l l e g i a t e coursework and t h a t he i s , 
t h e r e f o r e , not e n t i t l e d t o p o s t m i n o r i t y s u p p o r t as a m a t t e r of 
law. The mother, i n her t r i a l t e s t i m o n y on d i r e c t 
e x a m i n a t i o n , " a p p r o x i m a t e [ d ] " the son's g r a d e - p o i n t average as 
b e i n g 1.3 out of a p o s s i b l e 4, a l t h o u g h she was "not s u r e " o f 
i t ; the mother's t e s t i m o n y i s not c l e a r as t o whether t h a t 
approximate average i s c u m u l a t i v e or a mere semester average. 
The mother's p r o s p e c t i v e p o s t m i n o r i t y - s u p p o r t o b l i g a t i o n as t o 
the son i s c o n d i t i o n e d upon h i s maintenance of a "C" o v e r a l l 
average, and the mother c i t e s no a u t h o r i t y p r e v e n t i n g the 
t r i a l c o u r t from deeming such a c o n d i t i o n t o be a s u f f i c i e n t 
a cademic-progress requirement t o p r o t e c t a g a i n s t an undue 
h a r d s h i p on the p a r t of the mother. Cf. Lindenmuth v.  
Lindenmuth, 66 So. 3d 267, 273 ( A l a . C i v . App. 2010) ("[w]e do 
not p e r c e i v e j u s t i c e i n the ... premise t h a t i f a c h i l d i n 
c o l l e g e has one 'bad' semester, a l l p o s t m i n o r i t y e d u c a t i o n a l 
s u p p o r t s h o u l d n e c e s s a r i l y end"). 
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not c o n t a i n an expre s s c o n d i t i o n t h a t the two o l d e r c h i l d r e n 

m a i n t a i n f u l l - t i m e - s t u d e n t s t a t u s , i t i s er r o n e o u s . 

We l a s t c o n s i d e r the mother's c o n t e n t i o n t h a t the 

judgment s h o u l d be r e v e r s e d because the f a t h e r o s t e n s i b l y d i d 

not prove the c o s t s of the two o l d e r c h i l d r e n ' s c o l l e g e 

a t t e n d a n c e . We d i s a g r e e . The f a t h e r t e s t i f i e d t h a t b o t h 

c h i l d r e n had e n r o l l e d a t Auburn U n i v e r s i t y a f t e r h a v i n g taken 

courses a t Calhoun Community C o l l e g e ; the f a t h e r s t a t e d t h a t 

he had p a i d $3,920.94 f o r l i v i n g accommodations f o r the two 

o l d e r c h i l d r e n d u r i n g the year p r e c e d i n g t r i a l , and he 

i n t r o d u c e d i n t o e v i d e n c e an e x h i b i t i n d i c a t i n g h i s a c t u a l 

t u i t i o n payments on b e h a l f o f the p a r t i e s ' two o l d e r c h i l d r e n 

(who i n t e n d t o c o n t i n u e a t t e n d i n g Auburn i n the f u t u r e ) . 

A l t h o u g h we have h e l d t h a t the q u e s t i o n o f undue h a r d s h i p 

cannot p r o p e r l y be determined when "no l e g a l e v i d e n c e [ i s ] 

p r e s e n t e d as t o the amount r e q u i r e d f o r books and t u i t i o n of 

f o r a c t u a l c o s t s of room and board," see Thrasher, 574 So. 2d 

at 841 (emphasis added), we have never h e l d t h a t " l e g a l 

e v i d e n c e " of such monetary o b l i g a t i o n s must be i n any 

p a r t i c u l a r form, or come from any p a r t i c u l a r s o u r c e , i n o r d e r 

t o s u p p o r t a B a y l i s s s u p p o r t judgment. In our view, a t r i a l 

c o u r t may, i n i t s d i s c r e t i o n , deem a p a r e n t ' s t e s t i m o n y 

c o n c e r n i n g p r i o r expense payments on b e h a l f o f a c h i l d r e l a t e d 
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to t h a t c h i l d ' s o b t a i n i n g a c o l l e g e e d u c a t i o n , c o u p l e d w i t h 

documentary e v i d e n c e of the amount o f those p r i o r payments, t o 

be p r o b a t i v e of the amount n e c e s s a r y f o r a c h i l d t o a t t e n d 

c o l l e g e i n the f u t u r e . See Rule s 401 and 402, A l a . R. E v i d . 

We cannot conclude t h a t the t r i a l c o u r t a c t e d o u t s i d e i t s 

d i s c r e t i o n i n d i r e c t i n g the mother t o pay 30% o f " a l l t u i t i o n , 

f e e s , books, room and boa r d expenses" o f the p a r t i e s ' two 

o l d e r c h i l d r e n . 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

r e v e r s e the t r i a l c o u r t ' s judgment t o the e x t e n t t h a t i t does 

not e x p r e s s l y c o n d i t i o n the mother's p o s t m i n o r i t y - s u p p o r t 

o b l i g a t i o n upon the two o l d e r c h i l d r e n ' s maintenance of f u l l ¬

t i m e - s t u d e n t s t a t u s , and we remand the cause f o r the t r i a l 

c o u r t t o amend i t s judgment t o so p r o v i d e . In a l l o t h e r 

r e s p e c t s p r e s e n t e d f o r r e v i e w , the t r i a l c o u r t ' s judgment i s 

a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and Thomas, J . , concur. 

Bryan and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 
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