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THOMPSON, P r e s i d i n g Judge. 

T.E.W., J r . ("the f a t h e r " ) , a p peals a judgment of the 

Calhoun J u v e n i l e Court f i n d i n g h i s minor c h i l d dependent and 

awarding c u s t o d y of her t o T.S. ("the a u n t " ) , the c h i l d ' s 

m a t e r n a l aunt. 
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The r e c o r d i n d i c a t e s t h a t the c h i l d was born t o D.S. 

("the mother") and the f a t h e r i n 2005; the mother and the 

f a t h e r never m a r r i e d . I n January 2007, the j u v e n i l e c o u r t 

e n t e r e d a judgment a d j u d i c a t i n g the f a t h e r ' s p a t e r n i t y and 

i n c o r p o r a t i n g an agreement reached by the mother and the 

f a t h e r p e r t a i n i n g t o c u s t o d y and c h i l d s u p p o r t . Pursuant t o 

t h a t judgment, the f a t h e r was awarded v i s i t a t i o n a t the 

mother's d i s c r e t i o n and was o r d e r e d t o pay c h i l d s u p p o r t . 

On December 2, 2010, the aunt f i l e d an a c t i o n i n the 

j u v e n i l e c o u r t s e e k i n g t o have the c h i l d d e c l a r e d dependent 

and s e e k i n g an award of c u s t o d y of the c h i l d . The aunt 

a l l e g e d t h a t the mother was i l l and unable t o car e f o r the 

c h i l d and t h a t the mother f u l l y s u p p o r t e d an award of c u s t o d y 

of the c h i l d t o the aunt. I n an a f f i d a v i t s u b m i t t e d i n 

su p p o r t of her dependency p e t i t i o n , the aunt a l l e g e d t h a t the 

f a t h e r l i v e d i n a home w i t h a number of h i s r e l a t i v e s , 

i n c l u d i n g a d i s a b l e d b r o t h e r who posed a t h r e a t t o the c h i l d , 

who was f i v e y e a r s o l d a t the ti m e . A l s o on December 2, 2010, 

the j u v e n i l e c o u r t e n t e r e d an o r d e r awarding pendente l i t e 

c u s t o d y of the c h i l d t o the aunt. 
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On January 5, 2011, the f a t h e r f i l e d an answer d i s p u t i n g 

the aunt's c l a i m t h a t the c h i l d was dependent, and he a s s e r t e d 

a c o u n t e r c l a i m f o r an award of c u s t o d y of the c h i l d . L a t e r 

i n January 2011, the aunt f i l e d a s u g g e s t i o n of death i n which 

she i n f o r m e d the j u v e n i l e c o u r t t h a t the mother had d i e d on 

December 23, 2010. 1 

The j u v e n i l e c o u r t conducted an ore tenus h e a r i n g on 

March 9, 2011. I n May 2011, the aunt moved t h a t the c h i l d be 

e v a l u a t e d by a m e n t a l - h e a l t h p r o f e s s i o n a l . The c h i l d ' s 

g u a r d i a n ad l i t e m opposed t h a t motion. The j u v e n i l e c o u r t 

g r a n t e d the aunt's motion and s p e c i f i e d t h a t the c h i l d ' s 

g u a r d i a n ad l i t e m approve the p a r t i e s ' s e l e c t i o n of a 

t h e r a p i s t . On October 12, 2011, the aunt f i l e d a n o t i c e i n 

the j u v e n i l e c o u r t a l l e g i n g t h a t she was unable t o comply w i t h 

the May 2011 o r d e r because, she a l l e g e d , the g u a r d i a n ad l i t e m 

had r e f u s e d t o approve a c o u n s e l o r f o r the c h i l d because he 

1The mother and the p a r t i e s b e l i e v e d t h a t the mother was 
s u f f e r i n g from symptoms of f i b r o m y a l g i a . The r e c o r d i n d i c a t e s 
t h a t the mother l e a r n e d o n l y s h o r t l y b e f o r e her death t h a t she 
had t e r m i n a l c a n c e r . I t i s not c l e a r , however, when the 
mother l e a r n e d of t h a t d i a g n o s i s , or when the f a t h e r was 
i n f o r m e d of t h a t d i a g n o s i s . 
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had s t a t e d t h a t he d i d not f e e l t h a t the c h i l d needed 

c o u n s e l i n g . 

On October 18, 2011, the j u v e n i l e c o u r t e n t e r e d a 

judgment f i n d i n g the c h i l d dependent and awarding c u s t o d y of 

her t o the aunt. The f a t h e r t i m e l y appealed. 

The e v i d e n c e i n the r e c o r d on ap p e a l i n d i c a t e s t h a t , from 

the time of the c h i l d ' s b i r t h i n J u l y 2005 u n t i l December 

2009, the f a t h e r v i s i t e d the c h i l d o n l y i n the mother's home. 

The f a t h e r s t a t e d t h a t the mother's moods had v a r i e d and t h a t 

he had found i t e a s i e r t o a l l o w her t o arrange h i s v i s i t a t i o n 

a t her convenience r a t h e r than t o r e q u e s t s p e c i f i c v i s i t a t i o n 

w i t h the c h i l d . The f a t h e r t e s t i f i e d t h a t u n t i l December 2009 

h i s v i s i t a t i o n w i t h the c h i l d had been r e g u l a r and t h a t he had 

sometimes s t a y e d o v e r n i g h t i n the mother's home i n o r d e r t o 

e x e r c i s e v i s i t a t i o n w i t h the c h i l d . 

The f a t h e r t e s t i f i e d t h a t he began h a v i n g r e g u l a r weekend 

v i s i t a t i o n w i t h the c h i l d i n h i s home i n December 2009 and 

t h a t he o f t e n h e l p e d the mother w i t h the c h i l d d u r i n g the 

week. The f a t h e r t e s t i f i e d t h a t , because of the mother's 

d e t e r i o r a t i n g h e a l t h d u r i n g the f a l l of 2010, he o f t e n took 

the c h i l d t o or r e t r i e v e d her from s c h o o l , and he s t a t e d t h a t 
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the c h i l d sometimes v i s i t e d him o v e r n i g h t on s c h o o l n i g h t s 

d u r i n g t h a t t i m e . 

A c c o r d i n g t o the f a t h e r , b e f o r e T h a n k s g i v i n g 2010 the 

mother i n f o r m e d him t h a t the c h i l d would spend the 

T h a n k s g i v i n g h o l i d a y w i t h the aunt and t h a t he would have the 

c h i l d f o r the C h r i s t m a s h o l i d a y s . However, a c c o r d i n g t o the 

aunt, s h o r t l y b e f o r e T h a n k s g i v i n g , the mother a r r a n g e d f o r an 

a t t o r n e y t o d r a f t an agreement p u r s u a n t t o which she a s s i g n e d 

her c u s t o d i a l r i g h t s t o the c h i l d t o the a u n t . T h e r e a f t e r , i n 

e a r l y December 2010, the aunt f i l e d her dependency p e t i t i o n 

and was awarded temporary c u s t o d y of the c h i l d . The f a t h e r 

t e s t i f i e d t h a t he f i r s t l e a r n e d t h a t the c h i l d was l i v i n g w i t h 

the aunt when he was s e r v e d w i t h the paperwork f o r the 

dependency a c t i o n i n mid-December 2010. 

The f a t h e r t e s t i f i e d t h a t when he was s e r v e d w i t h the 

paperwork f o r the dependency a c t i o n he i m m e d i a t e l y c o n t a c t e d 

h i s a t t o r n e y . The f a t h e r s t a t e d t h a t he d i d not attempt t o 

c o n t a c t the aunt because he d i d not know her c o n t a c t 

i n f o r m a t i o n . 

The f a t h e r s t a t e d t h a t a f r i e n d had i n f o r m e d him of the 

mother's de a t h f i v e days a f t e r i t o c c u r r e d when the mother's 
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o b i t u a r y was p u b l i s h e d i n a newspaper. The aunt t e s t i f i e d 

t h a t , when the mother d i e d , she d i d not have the f a t h e r ' s 

t e l e p h o n e number and, t h u s , d i d not attempt t o c o n t a c t him t o 

i n f o r m him of the mother's death u n t i l December 30, 2010. The 

aunt t e s t i f i e d t h a t she u l t i m a t e l y o b t a i n e d the f a t h e r ' s 

c o n t a c t i n f o r m a t i o n from an I n t e r n e t s e a r c h and t h a t the 

f a t h e r had a l r e a d y l e a r n e d of the mother's death a t the time 

she c o n t a c t e d h i m . 

The f a t h e r acknowledged t h a t between the e n t r y of the 

December 2, 2010, pendente l i t e c u s t o d y o r d e r and the March 9, 

2011, h e a r i n g on the m e r i t s he had c o n t a c t e d the c h i l d o n l y 

t w i c e by t e l e p h o n e and t h a t those c o n t a c t s had o c c u r r e d i n 

J a n u a r y and F e b r u a r y 2011. The f a t h e r t e s t i f i e d t h a t he d i d 

not have the aunt's c o n t a c t i n f o r m a t i o n i n December 2010. The 

f a t h e r e x p l a i n e d t h a t he d i d not c o n t a c t the c h i l d more 

f r e q u e n t l y because he d i d not want t o do a n y t h i n g t o upset the 

c h i l d . I n a d d i t i o n , the aunt a r r a n g e d f o r the c h i l d t o c a l l 

the f a t h e r on the t e l e p h o n e on two o t h e r o c c a s i o n s . I t does 

not appear t h a t the f a t h e r v i s i t e d the c h i l d between the time 

the aunt o b t a i n e d pendente l i t e c u s t o d y and the March 9, 2011, 

h e a r i n g . The aunt argued b e f o r e the j u v e n i l e c o u r t t h a t the 
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f a t h e r ' s f a i l u r e t o m a i n t a i n r e g u l a r c o n t a c t w i t h the c h i l d 

demonstrated a l a c k o f commitment t o the c h i l d . 

The aunt a l s o based a p o r t i o n o f her dependency 

a l l e g a t i o n s on the f a c t t h a t , u n t i l s h o r t l y a f t e r the mother's 

death, the f a t h e r had r e s i d e d w i t h h i s d i s a b l e d b r o t h e r . The 

f a t h e r ' s b r o t h e r i s d i s a b l e d as a r e s u l t of a b r a i n i n j u r y he 

s u f f e r e d i n an automobile a c c i d e n t . The f a t h e r t e s t i f i e d t h a t 

h i s d i s a b l e d b r o t h e r has n e u r o l o g i c a l and i n t e l l e c t u a l 

d e f i c i t s and t h a t he a l s o has p h y s i c a l i n j u r i e s t h a t r e q u i r e 

t h a t he use a w a l k e r or a w h e e l c h a i r . The f a t h e r t e s t i f i e d 

t h a t h i s d i s a b l e d b r o t h e r needs c o n t i n u a l s u p e r v i s i o n and t h a t 

the f a t h e r ' s mother p r o v i d e s t h a t c a r e . 

I n 2001, the d i s a b l e d b r o t h e r was accused of 

i n a p p r o p r i a t e s e x u a l c o n t a c t w i t h a f o u r - or f i v e - y e a r - o l d 

g i r l . The f a t h e r i n s i s t e d t h a t he knew n o t h i n g about those 

a l l e g a t i o n s . The f a t h e r e x p l a i n e d t h a t he d i d not l i v e w i t h 

h i s d i s a b l e d b r o t h e r and h i s mother when those a l l e g a t i o n s 

a r o s e , t h a t he d i d not want t o have a n y t h i n g t o do w i t h t h a t 

s i t u a t i o n , and t h a t h i s mother had han d l e d the s i t u a t i o n . The 

f a t h e r s t a t e d t h a t , even a f t e r the b i r t h of the c h i l d and the 

time when the c h i l d v i s i t e d him i n the home he sh a r e d w i t h h i s 
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d i s a b l e d b r o t h e r , he had not i n q u i r e d about t h a t i n c i d e n t . He 

a l s o acknowledged t h a t the c h i l d ' s mother had e x p r e s s e d 

concern about the c h i l d ' s b e i n g around h i s d i s a b l e d b r o t h e r 

because of the 2001 abuse a l l e g a t i o n s . The f a t h e r t e s t i f i e d 

t h a t , i n s p i t e of those concerns e x p r e s s e d by the mother, he 

had s t i l l not i n q u i r e d about the 2001 a l l e g e d abuse i n c i d e n t . 

The f a t h e r i n s i s t e d , however, t h a t the c h i l d had never 

been alone i n the presence of h i s d i s a b l e d b r o t h e r when she 

v i s i t e d him i n the home he had sh a r e d w i t h h i s d i s a b l e d 

b r o t h e r . The f a t h e r e x p l a i n e d t h a t the c h i l d had had l i t t l e 

i n t e r a c t i o n w i t h h i s d i s a b l e d b r o t h e r . 

I n J a n u a r y 2011, the f a t h e r moved from the home he had 

sha r e d w i t h h i s d i s a b l e d b r o t h e r i n t o a three-bedroom m o b i l e 

home. At the d i r e c t i o n of the j u v e n i l e c o u r t , the Calhoun 

County Department of Human Resources ("DHR") conducted a home-

stud y e v a l u a t i o n on the f a t h e r ' s home. DHR approved the 

f a t h e r ' s home as a p p r o p r i a t e and adequate f o r the f a t h e r and 

the c h i l d . 

A DHR s o c i a l worker who had i n v e s t i g a t e d the 2001 

a l l e g a t i o n of abuse a g a i n s t the d i s a b l e d b r o t h e r t e s t i f i e d a t 

the h e a r i n g . The s o c i a l worker t e s t i f i e d t h a t she had found 
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the a l l e g a t i o n s of abuse t o be c r e d i b l e but t h a t the d i s t r i c t 

a t t o r n e y had d e c l i n e d t o p r o s e c u t e the d i s a b l e d b r o t h e r 

because of h i s i n t e l l e c t u a l d e f i c i e n c i e s . The s o c i a l worker 

t e s t i f i e d t h a t , assuming a young g i r l was l i v i n g i n the home 

w i t h the d i s a b l e d b r o t h e r i n 2001, she would have " s t r o n g l y 

c a u t i o n e d " the c h i l d ' s p a r e n t s about r e s t r i c t i n g the c h i l d ' s 

c o n t a c t w i t h the d i s a b l e d b r o t h e r . However, the s o c i a l worker 

s t a t e d , she would not have recommended the removal of a c h i l d 

from the home a t the time she conducted the i n v e s t i g a t i o n of 

the abuse a l l e g a t i o n s . 

The f a t h e r t e s t i f i e d t h a t the mobile-home p a r k i n which 

h i s m o b i l e home was l o c a t e d b e l o n g e d t o an e s t a t e managed by 

h i s mother f o r the b e n e f i t of h i s d i s a b l e d b r o t h e r . That 

mobile-home park was l o c a t e d between 300 and 500 yards from 

the home the f a t h e r had shar e d w i t h h i s mother and h i s 

d i s a b l e d b r o t h e r . 

The f a t h e r t e s t i f i e d t h a t , i n a d d i t i o n t o the m o b i l e -

home park , h i s f a m i l y a l s o owned a horse s t a b l e . He s t a t e d 

t h a t h i s p r i m a r y employment c o n s i s t e d of managing the m o b i l e -

home park and the horse s t a b l e f o r h i s f a m i l y and t h a t , 

a l t h o u g h he d i d not have a s e t s a l a r y i n t h a t employment, he 
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withdrew money from the f a m i l y b u s i n e s s when he needed i t . 

The f a t h e r a l s o t e s t i f i e d t h a t he o b t a i n e d some a d d i t i o n a l 

income w o r k i n g as a f a r r i e r and t h a t he o c c a s i o n a l l y earned 

income p a i n t i n g or r e m o d e l i n g homes. The f a t h e r s t a t e d t h a t 

h i s work s c h e d u l e was f l e x i b l e and t h a t , i f he r e c e i v e d 

c u s t o d y of the c h i l d , he d i d not expect t o need f o r the c h i l d 

t o a t t e n d an a f t e r - s c h o o l care program. The f a t h e r a l s o 

t e s t i f i e d t h a t h i s mother and h i s grandmother b o t h l i v e d 

nearby i n the f a m i l y home and t h a t b o t h were a v a i l a b l e and 

w i l l i n g t o a s s i s t him i n c a r i n g f o r the c h i l d i f the need 

a r o s e . 

The f a t h e r t e s t i f i e d t h a t h i s c h i l d - s u p p o r t o b l i g a t i o n t o 

the mother had been $700 per month, p l u s the $110 c o s t of 

r e i m b u r s i n g the mother f o r h e a l t h - i n s u r a n c e coverage f o r the 

c h i l d . A c c o r d i n g t o the f a t h e r , he had not missed any c h i l d -

s u p p o r t payments t o the mother, and he had p a i d c h i l d s u p p o r t 

t o the aunt d u r i n g the time t h a t the c h i l d has been i n her 

pendente l i t e c u s t o d y . 

The aunt p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the c h i l d was 

d o i n g w e l l i n her home and p e r f o r m i n g w e l l i n s c h o o l . The 

aunt a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t she had always 
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been a c t i v e l y i n v o l v e d i n the c h i l d ' s l i f e and t h a t the c h i l d 

had spent a g r e a t d e a l of time i n the aunt's home d u r i n g her 

l i f e . The aunt t e s t i f i e d t h a t the mother had wanted the aunt, 

r a t h e r than the f a t h e r , t o have c u s t o d y of the c h i l d and t h a t 

she had "made p r o m i s e s " t o the mother. 

On a p p e a l , the f a t h e r argues t h a t the e v i d e n c e does not 

supp o r t the j u v e n i l e c o u r t ' s dependency f i n d i n g . A "dependent 

c h i l d " i s one 

"who has been a d j u d i c a t e d dependent by a j u v e n i l e 
c o u r t and i s i n need of care or s u p e r v i s i o n and 
meets any of the f o l l o w i n g c i r c u m s t a n c e s : 

" 1 . Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n s u b j e c t s the c h i l d or 
any o t h e r c h i l d i n the household t o abuse, as 
d e f i n e d i n s u b d i v i s i o n ( 2 ) of S e c t i o n 12-15-301 or 
n e g l e c t as d e f i n e d i n s u b d i v i s i o n ( 4 ) of S e c t i o n 
12-15-301, or a l l o w s the c h i l d t o be so s u b j e c t e d . 

" 2 . Who i s w i t h o u t a p a r e n t , l e g a l g u a r d i a n , or 
l e g a l c u s t o d i a n w i l l i n g and a b l e t o p r o v i d e f o r the 
c a r e , s u p p o r t , or e d u c a t i o n of the c h i l d . 

" 3 . Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n n e g l e c t s or r e f u s e s , 
when a b l e t o do so or when the s e r v i c e i s o f f e r e d 
w i t h o u t charge, t o p r o v i d e or a l l o w m e d i c a l , 
s u r g i c a l , or o t h e r c a r e n e c e s s a r y f o r the h e a l t h or 
w e l l - b e i n g of the c h i l d . 

" 4 . Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n f a i l s , r e f u s e s , or 
n e g l e c t s t o send the c h i l d t o s c h o o l i n accordance 
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w i t h the terms of the compulsory s c h o o l attendance 
laws of t h i s s t a t e . 

"5. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n has abandoned the 
c h i l d , as d e f i n e d i n s u b d i v i s i o n ( 1 ) of S e c t i o n 
12-15-301. 

"6. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n i s unable or u n w i l l i n g 
t o d i s c h a r g e h i s or her r e s p o n s i b i l i t i e s t o and f o r 
the c h i l d . 

"7. Who has been p l a c e d f o r care or a d o p t i o n i n 
v i o l a t i o n of the law. 

"8. Who, f o r any o t h e r cause, i s i n need of the 
care and p r o t e c t i o n of the s t a t e . " 

§ 12-15-102(8), A l a . Code 1975. 

With r e g a r d t o the s t a n d a r d t h i s c o u r t a p p l i e s i n 

r e v i e w i n g a dependency d e t e r m i n a t i o n , t h i s c o u r t has s t a t e d : 

"A f i n d i n g of dependency must be s u p p o r t e d by 
c l e a r and c o n v i n c i n g e v i d e n c e . [ F o r m e r ] § 
1 2 - 1 5 - 6 5 ( f ) [ , A l a . Code 1975 (now c o d i f i e d a t § 
12-15-310, A l a . Code 197 5 ) ] ; M.M.S. v. D.W., 735 So. 
2d 1230, 1233 ( A l a . C i v . App. 1999). However, 
ma t t e r s of dependency are w i t h i n the sound 
d i s c r e t i o n of the t r i a l c o u r t , and a t r i a l c o u r t ' s 
r u l i n g on a dependency a c t i o n i n which e v i d e n c e i s 
p r e s e n t e d ore tenus w i l l not be r e v e r s e d absent a 
showing t h a t the r u l i n g was p l a i n l y and p a l p a b l y 
wrong. R.G. v. Calhoun County Dep't of Human Res., 
716 So. 2d 219 ( A l a . C i v . App. 1998); G.C. v. G.D. , 
712 So. 2d 1091 ( A l a . C i v . App. 1997); and J.M. v.  
S t a t e Dep't of Human Res., 686 So. 2d 1253 ( A l a . 
C i v . App. 1996)." 
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J.S.M. v. P.J., 902 So. 2d 89, 95 ( A l a . C i v . App. 2004). 

" C l e a r and c o n v i n c i n g e v i d e n c e " i s 

" [ e ] v i d e n c e t h a t , when weighed a g a i n s t e v i d e n c e i n 
o p p o s i t i o n , w i l l produce i n the mind of the t r i e r of 
f a c t a f i r m c o n v i c t i o n as t o each e s s e n t i a l element 
of the c l a i m and a h i g h p r o b a b i l i t y as t o the 
c o r r e c t n e s s of the c o n c l u s i o n . P r o o f by c l e a r and 
c o n v i n c i n g e v i d e n c e r e q u i r e s a l e v e l of p r o o f 
g r e a t e r than a preponderance of the e v i d e n c e or the 
s u b s t a n t i a l weight of the e v i d e n c e , but l e s s than 
beyond a r e a s o n a b l e doubt." 

§ 6-11-20(b)(4), A l a . Code 1975. 

The e v i d e n c e i n the r e c o r d on a p p e a l i n d i c a t e s t h a t the 

f a t h e r has r e g u l a r l y v i s i t e d the c h i l d and p a i d c h i l d s u p p o r t . 

In the year b e f o r e the mother's death, the f a t h e r became more 

i n v o l v e d i n the c h i l d ' s l i f e and p r o v i d e d the mother 

a s s i s t a n c e i n c a r i n g f o r the c h i l d d u r i n g t h a t t i m e . 

In her b r i e f b e f o r e t h i s c o u r t , the aunt c i t e s f i n a n c i a l 

c o n s i d e r a t i o n s p e r t a i n i n g t o the f a t h e r as su p p o r t f o r her 

c o n t e n t i o n t h a t the c h i l d i s dependent. The aunt contends 

t h a t the f a t h e r ' s employment i s u n s t a b l e and t h a t he i s 

dependent on h i s mother, who manages the d i s a b l e d b r o t h e r ' s 

e s t a t e , f o r h i s income. The f a t h e r ' s t e s t i m o n y , however, 

i n d i c a t e s t h a t he manages a f a m i l y b u s i n e s s and has s u p p o r t e d 

h i m s e l f from the income he r e c e i v e s from t h a t b u s i n e s s . The 
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r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t the f a t h e r ' s 

dependence upon the f a m i l y b u s i n e s s f o r h i s income i s any more 

u n s t a b l e than t h a t of any o t h e r person w o r k i n g f o r an 

employer. 

The f a t h e r t e s t i f i e d t h a t he r e g u l a r l y and c o n s i s t e n t l y 

p a i d c h i l d s u p p o r t and f o r the c h i l d ' s h e a l t h i n s u r a n c e and 

t h a t he c o u l d s u p p o r t the c h i l d i f she was i n h i s custody. 

There i s no e v i d e n c e i n d i c a t i n g t h a t the f a t h e r has ever 

f a i l e d t o c o n t r i b u t e t o the c h i l d ' s s u p p o r t or t h a t he was 

unable t o s u p p o r t her a t the time of the h e a r i n g i n t h i s 

m a t t e r . 

The aunt a l s o contends t h a t the c h i l d i s dependent 

because the f a t h e r has not o b t a i n e d h e a l t h - i n s u r a n c e coverage 

f o r the c h i l d . We d e c l i n e t o agree t h a t a c h i l d i s dependent 

f o r t h a t r eason. F u r t h e r , the e v i d e n c e i n d i c a t e s t h a t the 

f a t h e r had r e i m b u r s e d the mother f o r the premiums she had p a i d 

t o m a i n t a i n h e a l t h i n s u r a n c e f o r the c h i l d , and, a t the time 

of the h e a r i n g , the f a t h e r i n d i c a t e d t h a t the c h i l d was 

c o v e r e d under the aunt's h e a l t h - i n s u r a n c e p o l i c y . There i s no 

e v i d e n c e i n d i c a t i n g t h a t the f a t h e r c o u l d not or would not 
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o b t a i n h e a l t h - i n s u r a n c e coverage f o r the c h i l d i f c u s t o d y was 

awarded t o him. 

The aunt a l s o contends t h a t the f a t h e r ' s l a c k of 

i n v o l v e m e n t i n the c h i l d ' s l i f e d u r i n g the p e r i o d a f t e r the 

mother's death demonstrates a l a c k of commitment t o the c h i l d 

on the p a r t of the f a t h e r . The aunt p o i n t s out t h a t the 

f a t h e r d i d not attempt t o see the c h i l d a t C h r i s t m a s . 

However, the e v i d e n c e i n d i c a t e s t h a t the f a t h e r l e a r n e d t h a t 

the aunt had pendente l i t e c u s t o d y of the c h i l d i n mid-

December 2010 and t h a t he i m m e d i a t e l y c o n s u l t e d h i s a t t o r n e y 

about how t o a p p r o p r i a t e l y handle the s i t u a t i o n . The f a t h e r 

t e s t i f i e d t h a t he d i d not know how t o c o n t a c t the aunt, and 

the aunt's t e s t i m o n y t h a t she c o u l d not c o n t a c t the f a t h e r t o 

a l e r t him about the mother's death i n d i c a t e s t h a t the two had 

had l i t t l e c o n t a c t and knowledge about each o t h e r . 

The e v i d e n c e i n d i c a t e s t h a t the f a t h e r has never been 

a s s e r t i v e w i t h r e g a r d t o h i s r i g h t s t o the c h i l d . The f a t h e r 

i n d i c a t e d t h a t he had v i s i t e d the c h i l d a t the mother's 

d i s c r e t i o n because he d i d not want t o " r o c k the b o a t . " He 

a l s o made l i t t l e e f f o r t t o c o n t a c t the c h i l d d u r i n g the time 

between the mother's death and the March 9, 2011, h e a r i n g ; the 
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f a t h e r e x p l a i n e d h i s f a i l u r e t o m a i n t a i n r e g u l a r c o n t a c t w i t h 

the c h i l d as h i s attempt "not t o up s e t [the c h i l d ] i n any 

way." The f a t h e r a l s o t e s t i f i e d t h a t he was not 

c o n f r o n t a t i o n a l , t h a t he b e l i e v e d t h a t the aunt was p r o v i d i n g 

e x c e l l e n t c a r e f o r the c h i l d , and t h a t he b e l i e v e d t h a t the 

aunt was d o i n g what she b e l i e v e d was i n the c h i l d ' s b e s t 

i n t e r e s t s . We agree w i t h the aunt t h a t the f a t h e r has 

sometimes f a i l e d t o a c t i v e l y a s s e r t h i s r i g h t s as a f a t h e r . 

However, t h e r e i s no i n d i c a t i o n i n the r e c o r d on appea l t h a t 

the f a t h e r has abandoned the c h i l d or t h a t he d i d not b e l i e v e 

t h a t the c h i l d was b e i n g a p p r o p r i a t e l y c a r e d f o r d u r i n g the 

pendency of t h i s m a t t e r . 

The aunt a l s o bases her dependency a l l e g a t i o n s on her 

concerns r e g a r d i n g the f a t h e r ' s d i s a b l e d b r o t h e r . However, 

s h o r t l y a f t e r the mother's death, the f a t h e r moved out of the 

home he had sh a r e d w i t h h i s f a m i l y and e s t a b l i s h e d h i s own 

r e s i d e n c e f o r h i m s e l f and the c h i l d . The DHR s o c i a l worker 

who had i n v e s t i g a t e d the 2001 abuse a l l e g a t i o n s a g a i n s t the 

d i s a b l e d b r o t h e r s t a t e d t h a t , even g i v e n those a l l e g a t i o n s , 

which she found c r e d i b l e , she would not have recommended the 

removal of a young c h i l d from the home; r a t h e r , she t e s t i f i e d 
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she would have c a u t i o n e d the c h i l d ' s p a r e n t s not t o a l l o w the 

c h i l d t o be around the d i s a b l e d b r o t h e r w i t h o u t s u p e r v i s i o n . 

The f a t h e r t e s t i f i e d t h a t the c h i l d has never been l e f t a l o n e 

w i t h h i s d i s a b l e d b r o t h e r and t h a t he d i d not p l a n t o l e a v e 

her a l o n e w i t h him i n the f u t u r e . The r e c o r d c o n t a i n s no 

e v i d e n c e i n d i c a t i n g t h a t the c h i l d has ever been l e f t 

u n s u p e r v i s e d w i t h the d i s a b l e d b r o t h e r . 

Given the t o t a l i t y of the c i r c u m s t a n c e s , we must conclude 

t h a t the j u v e n i l e c o u r t ' s dependency d e t e r m i n a t i o n i s not 

s u p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e . R a t h e r , the 

e v i d e n c e i n d i c a t e s t h a t the f a t h e r has been r e g u l a r l y i n v o l v e d 

i n the c h i l d ' s l i f e and t h a t he has c o n s i s t e n t l y p r o v i d e d f o r 

her s u p p o r t . The f a t h e r became more i n v o l v e d i n c a r i n g f o r 

the c h i l d i n response t o the mother's h e a l t h c r i s i s i n the 

year b e f o r e the mother's death. The concerns r e g a r d i n g the 

f a t h e r ' s a b i l i t y t o s u p p o r t the c h i l d , or the c h i l d ' s 

p o s s i b l e exposure t o the f a t h e r ' s d i s a b l e d b r o t h e r , are 

s p e c u l a t i v e , p a r t i c u l a r l y g i v e n t h a t t h e r e i s no e v i d e n c e 

i n d i c a t i n g t h a t the f a t h e r has f a i l e d t o s u p p o r t the c h i l d or 

t h a t she was ever l e f t u n s u p e r v i s e d w i t h the f a t h e r ' s 

d i s a b l e d b r o t h e r . The r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g 
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t h a t the f a t h e r i s not ready and w i l l i n g t o a p p r o p r i a t e l y 

p a r e n t and care f o r the c h i l d . 

The aunt based her c l a i m f o r cus t o d y of the c h i l d on an 

a s s e r t i o n t h a t the c h i l d i s dependent. The ev i d e n c e does not 

sup p o r t a f i n d i n g t h a t the c h i l d i s dependent. A c c o r d i n g l y , 

we r e v e r s e the j u v e n i l e c o u r t ' s judgment and remand the cause 

f o r the e n t r y of a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Pi t t m a n , Thomas, and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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