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PITTMAN, Judge. 

T h i s a p p e a l a r i s e s from an a c t i o n f i l e d i n the Elmore 

C i r c u i t C ourt by B e v e r l y Ann Ames, one of two owners of r e a l 

p r o p e r t y l o c a t e d i n Elmore County, i n which Ames a l l e g e d t h a t 

the p r o p e r t y c o u l d not be e q u i t a b l y d i v i d e d and sought a 

j u d i c i a l s a l e of the p r o p e r t y and an eq u a l d i v i s i o n of the 

proceeds t h e r e o f . The o t h e r owner, M i c h a e l Aaron G r i f f i t h , 
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who i s Ames's b r o t h e r , answered the c o m p l a i n t and d e n i e d t h a t 

the p r o p e r t y c o u l d not be e q u i t a b l y d i v i d e d ; he f u r t h e r 

c l a i m e d t h a t the p a r t i e s ' b r o t h e r h e l d an e q u i t a b l e i n t e r e s t 

i n the p r o p e r t y . A g u a r d i a n ad l i t e m was a p p o i n t e d f o r the 

b r o t h e r , who appeared i n the a c t i o n and d i s c l a i m e d any 

i n t e r e s t i n the p r o p e r t y , whereupon G r i f f i t h withdrew h i s 

c o n t e n t i o n r e g a r d i n g t he b r o t h e r ' s p o t e n t i a l i n t e r e s t . A f t e r 

an ore tenus p r o c e e d i n g , a t which the p a r t i e s , G r i f f i t h ' s 

w i f e , and an a t t o r n e y v e r s e d i n r e a l - p r o p e r t y law each 

t e s t i f i e d , the t r i a l c o u r t e n t e r e d a judgment t h a t , i n 

p e r t i n e n t p a r t , ( 1 ) d e c l a r e d t h a t a m o b i l e home l o c a t e d on the 

p r o p e r t y had become a f i x t u r e and ( 2 ) d i r e c t e d t h a t the 

p r o p e r t y be s o l d . G r i f f i t h a p p e a l e d from t h a t judgment 

f o l l o w i n g the d e n i a l of h i s postjudgment motion t o a l t e r , 

amend, or v a c a t e the judgment; t h a t a p p e a l was t r a n s f e r r e d t o 

t h i s c o u r t p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

The f i r s t two i s s u e s r a i s e d by G r i f f i t h concern the 

s t a t u s of the mo b i l e home l o c a t e d on the p r o p e r t y . A c c o r d i n g 

t o G r i f f i t h , the m o b i l e home was i m p r o p e r l y d e termined by the 

t r i a l c o u r t t o be a " f i x t u r e " such t h a t i t had merged w i t h the 

r e a l p r o p e r t y made the b a s i s of Ames's a c t i o n so as t o become 

a component p a r t t h e r e o f such t h a t i t would be s u b j e c t t o 

b e i n g s o l d and the proceeds t h e r e f r o m d i v i d e d between the 
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p a r t i e s . A t t r i a l , G r i f f i t h s u b m i t t e d i n t o e v i d e n c e s e v e r a l 

documents i s s u e d by the Alabama Department of Revenue 

i n d i c a t i n g t h a t the mo b i l e home was a 1992-model Horton house 

t r a i l e r t h a t had been t i t l e d i n the name of the p a r t i e s ' 

p a r e n t s and had been conveyed by the p a r t i e s ' mother ( t h e 

s u r v i v o r of the two p a r e n t s ) t o G r i f f i t h a l o n e v i a t r a n s f e r of 

the former t i t l e c e r t i f i c a t e i n 2007. A l t h o u g h the t r a i l e r 

was used by the p a r t i e s ' p a r e n t s as t h e i r r e s i d e n c e d u r i n g 

t h e i r l i f e t i m e s and a s s e s s e d f o r t a x e s as such, was connected 

t o plumbing l i n e s , and was the s i t e of a number of semi¬

permanent improvements such as porches and a d d i t i o n s , G r i f f i t h 

t e s t i f i e d t h a t he had had a new c e r t i f i c a t e of t i t l e i s s u e d i n 

2011 i n d i c a t i n g h i s ownership. 

N o t w i t h s t a n d i n g the a c t i o n s of the p a r t i e s ' p a r e n t s t o 

render the mo b i l e home on the p r o p e r t y a t i s s u e a semi¬

permanent f e a t u r e of the p r o p e r t y , we agree w i t h G r i f f i t h t h a t 

the r e c o r d does not support the t r i a l c o u r t ' s f i x t u r e 

d e t e r m i n a t i o n as a matter of law. T h i s c o u r t r e c e n t l y h e l d , 

i n Green Tree-AL LLC v. Dominion Resources, L.L.C., [Ms. 

2100187, September 9, 2011] So. 3d ( A l a . C i v . App. 

2011), t h a t a manufactured home s u b j e c t t o Alabama t i t l e laws 

( i . e . , one manufactured i n 1990 or l a t e r ) , such as the mo b i l e 

home p l a c e d on the s u b j e c t p r o p e r t y by the p a r t i e s ' p a r e n t s , 
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" i s p e r s o n a l p r o p e r t y u n l e s s and u n t i l the c e r t i f i c a t e of 

t i t l e i s c a n c e l e d . " ___ So. 3d a t ___ . That h o l d i n g i s 

c o n s i s t e n t w i t h the t r i a l t e s t i m o n y of the r e a l - e s t a t e 

a t t o r n e y c a l l e d as an e x p e r t w i t n e s s i n t h i s case. That 

p o s i t i o n i s a l s o c o n s i s t e n t w i t h Ames's c o n c e s s i o n , i n her 

a p p e l l a t e b r i e f , t h a t she "does not d i s p u t e t h a t [ G r i f f i t h ] 

was g i v e n the m o b i l e home by h i s mother and as such i s f r e e t o 

remove the mo b i l e home a t any time he w i s h e s . " As a r e s u l t , 

we conclude t h a t the t r i a l c o u r t ' s d e t e r m i n a t i o n r e g a r d i n g the 

s t a t u s of the mo b i l e home as a component of the r e a l p r o p e r t y 

a t i s s u e was erro n e o u s , and we r e v e r s e t h a t p o r t i o n of the 

judgment; on remand, the t r i a l c o u r t i s d i r e c t e d t o d e l e t e 

from i t s judgment i t s f i n d i n g s r e g a r d i n g the n a t u r e of the 

mo b i l e home so t h a t G r i f f i t h w i l l be a b l e t o e x e r c i s e h i s s o l e 

ownership r i g h t s as t o i t . 

The r e m a i n i n g i s s u e concerns the t r i a l c o u r t ' s d i r e c t i o n 

t h a t the p r o p e r t y a t i s s u e be s o l d . Under Alabama law, the 

r i g h t of a j o i n t t e n a n t or a t e n a n t i n common t o have l a n d s 

s o l d f o r d i v i s i o n i s s t a t u t o r y i n n a t u r e , c o n d i t i o n e d upon 

p l e a d i n g and showing t h a t the p r o p e r t y a t i s s u e cannot be 

e q u i t a b l y d i v i d e d . See, e.g., I r o n s v. Le Sueur, 487 So. 2d 

1352, 1355-56 ( A l a . 1986). In t h i s case, t he t r i a l c o u r t ' s 

d i r e c t i o n t h a t t he l a n d a t i s s u e be s o l d i m p l i e s a 
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d e t e r m i n a t i o n t h a t the l a n d cannot be e q u i t a b l y d i v i d e d ; such 

a d e t e r m i n a t i o n need not, under our law, be e x p r e s s . See  

Murphy v. Dees, 293 A l a . 529, 532, 307 So. 2d 1, 3 (1975). 

F u r t h e r , " [ t ] h e ore tenus r u l e " — under which the t r i a l 

c o u r t ' s judgment and i m p l i c i t f i n d i n g s n e c e s s a r y t o s u p p o r t i t 

are c l o t h e d i n a presumption of c o r r e c t n e s s — " a p p l i e s t o a 

t r i a l c o u r t ' s d e t e r m i n a t i o n of whether l a n d s h o u l d be s o l d f o r 

d i v i s i o n because i t cannot be e q u i t a b l y p a r t i t i o n e d i n k i n d . " 

E n g l i s h v. Barnes, 387 So. 2d 128, 129 ( A l a . 1980). We must 

thus c o n s i d e r whether the t r i a l c o u r t ' s judgment i s s u p p o r t e d 

by s u b s t a n t i a l e v i d e n c e . See Shewbart v. Shewbart, 64 So. 3d 

1080, 1089 ( A l a . C i v . App. 2009) ( c i t i n g A l a . Code 1975, § 12-

2 1 - 1 2 ( a ) ) . 

In t h i s case, the r e c o r d r e v e a l s t h a t the p r o p e r t y a t 

i s s u e i s a 2.56-acre l o t l o c a t e d on McCain Road near the 

s h o r e l i n e of Lake M a r t i n , a l a r g e impoundment of the 

T a l l a p o o s a R i v e r l o c a t e d i n e a s t - c e n t r a l Alabama. A l t h o u g h 

the p r o p e r t y ' s s o u t h e a s t e r n b o r d e r , a c c o r d i n g t o e x h i b i t s 

mapping the p r o p e r t y b o u n d a r i e s and those of a d j a c e n t p a r c e l s , 

c o n s i s t s of a p p r o x i m a t e l y 283 f e e t of f r o n t a g e a l o n g McCain 

Road, the shape of the l o t , as one moves no r t h w e s t , t a p e r s as 

i t approaches Lake M a r t i n t o a rough t r i a n g l e l e a d i n g t o a 

p o i n t a p p r o x i m a t e l y 600 f e e t away from McCain Road, f o r m i n g 
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the shape of an o b e l i s k . The no r t h w e s t b o r d e r of the l o t , 

which i s a p p r o x i m a t e l y 246 f e e t l o n g , i s c l o s e t o the l a k e 

s h o r e l i n e , p r o c e e d i n g from a s l o u g h i n the south t o a more 

open expanse of water as one moves n o r t h . 

D u r i n g her d i r e c t e x a m i n a t i o n , Ames t e s t i f i e d t h a t she 

d i d not b e l i e v e t h a t the l a n d a t i s s u e c o u l d be e q u i t a b l y 

d i v i d e d i n p a r t because of the presence of the mo b i l e home, 

which, as we have d i s c u s s e d , i s movable p e r s o n a l p r o p e r t y 

b e l o n g i n g t o G r i f f i t h ; presumably, G r i f f i t h c o u l d , i f the 

p r o p e r t y were p a r t i t i o n e d r a t h e r than s o l d , move the mo b i l e 

home t o h i s a l l o c a t e d p a r c e l . However, Ames a l s o c i t e d the 

shape of the p r o p e r t y as a f a c t o r i n her o p i n i o n . A l t h o u g h 

Ames d i d t e s t i f y , d u r i n g c r o s s - e x a m i n a t i o n , t h a t she would 

view a d i v i s i o n of the l a n d "down the m i d d l e " as a f a i r 

d i v i s i o n i f she were o f f e r e d the c h o i c e of which p o r t i o n t o 

s e l e c t , t h a t t e s t i m o n y does not f o r e c l o s e the i s s u e i n the 

manner t h a t G r i f f i t h has suggested. R a t h e r , " [ i ] t was w i t h i n 

the p r o v i n c e of the t r i a l c o u r t t o c o n s i d e r the c r e d i b i l i t y of 

the w i t n e s s e s , t o draw r e a s o n a b l e i n f e r e n c e s from t h e i r  

t e s t i m o n y and from the documentary e v i d e n c e i n t r o d u c e d a t  

t r i a l , and t o a s s i g n such weight t o v a r i o u s a s p e c t s of the 

evi d e n c e as i t r e a s o n a b l y may have deemed a p p r o p r i a t e . " 

M i l l e r v. A s s o c i a t e d G u l f Land Corp., 941 So. 2d 982, 990 
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( A l a . C i v . App. 2005) (emphasis added). The t r i a l c o u r t c o u l d 

p r o p e r l y have i n f e r r e d , as Ames suggests i n her a p p e l l a t e 

b r i e f , t h a t the " e q u a l " d i v i s i o n of the p r o p e r t y suggested by 

G r i f f i t h i n h i s t e s t i m o n y , s t a r t i n g from a p o i n t i n the mi d d l e 

of the p r o p e r t y ' s northwest boundary f a c i n g Lake M a r t i n and 

p r o c e e d i n g back t o McCain Road, would r e s u l t i n one p a r c e l 

f a c i n g t he main body of the l a k e and one p a r c e l f a c i n g the 

sl o u g h . G r i f f i t h s uggested no o t h e r proposed e q u i t a b l e -

d i v i s i o n b a s i s , and the t r i a l c o u r t c o u l d p r o p e r l y have 

determined from the t e s t i m o n y of Ames and the documentary 

e v i d e n c e , as i t i m p l i c i t l y d i d , t h a t the shape of the p r o p e r t y 

and i t s g e o g r a p h i c l o c a t i o n would not a l l o w f o r an e q u i t a b l e 

p a r t i t i o n on the b a s i s proposed by G r i f f i t h . Thus, we cannot 

c o n c l u d e t h a t t h a t p o r t i o n of the t r i a l c o u r t ' s judgment 

o r d e r i n g a j u d i c i a l s a l e of the l a n d a t i s s u e i s not su p p o r t e d 

by t he e v i d e n c e . 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

r e v e r s e t h a t p o r t i o n of the t r i a l c o u r t ' s judgment d e t e r m i n i n g 

t h a t the mo b i l e home on the p a r t i e s ' r e a l p r o p e r t y i s a 

f i x t u r e ; we remand the cause f o r t h a t d e t e r m i n a t i o n t o be 

e x c i s e d from the remainder of i t s judgment, which we a f f i r m . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 
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Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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