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On M a r c h 16, 2011, T e r e n c e M e r c h a n t ( " M e r c h a n t " ) , who i s 

an i n m a t e o f a c o r r e c t i o n a l f a c i l i t y , f i l e d a c o m p l a i n t 

a g a i n s t I r v i n g M. W i n t e r , J r . ( " W i n t e r " ) . I n h i s c o m p l a i n t , 

M e r c h a n t a l l e g e d c l a i m s u n d e r t h e Alabama L e g a l S e r v i c e s 
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L i a b i l i t y A c t ("ALSLA"), § 6-5-570 e t s e q . , A l a . Code 1975, i n 

c o n n e c t i o n w i t h W i n t e r ' s r e p r e s e n t a t i o n o f him i n t h e c r i m i n a l 

p r o c e e d i n g t h a t r e s u l t e d i n M e r c h a n t ' s i n c a r c e r a t i o n . B o t h 

M e r c h a n t and W i n t e r p r o c e e d e d p r o se i n t h e t r i a l c o u r t and 

a r e p r o c e e d i n g p r o se b e f o r e t h i s c o u r t . 

W i n t e r a n s w e r e d M e r c h a n t ' s c o m p l a i n t and d e n i e d 

l i a b i l i t y . I n a d d i t i o n , W i n t e r f i l e d a m o t i o n s e e k i n g t o 

d i s m i s s t h e c l a i m s M e r c h a n t a s s e r t e d a g a i n s t him. I n s u p p o r t 

o f t h a t m o t i o n , W i n t e r s u b m i t t e d c e r t a i n d o c u m e n t s . M e r c h a n t 

r e s p o n d e d t o t h e " m o t i o n t o d i s m i s s , " and he a l s o s u b m i t t e d 

documents i n s u p p o r t o f h i s a r g u m e n t s . The t r i a l c o u r t 

s c h e d u l e d a h e a r i n g on t h e m o t i o n , and i t e n t e r e d an o r d e r 

a l l o w i n g M e r c h a n t t o be t r a n s p o r t e d f r o m t h e c o r r e c t i o n a l 

f a c i l i t y i n w h i c h he i s i n c a r c e r a t e d t o a t t e n d t h e s c h e d u l e d 

h e a r i n g . A t t h a t h e a r i n g , t h e t r i a l c o u r t c o n s i d e r e d t h e 

p a r t i e s ' a r g u m e n t s and a d m i t t e d i n t o e v i d e n c e s e v e r a l 

documents as e x h i b i t s . 

On A u g u s t 10, 2011, t h e t r i a l c o u r t e n t e r e d a j u d g m e n t 

" d i s m i s s i n g " M e r c h a n t ' s c l a i m s a g a i n s t W i n t e r . I n t h a t 

j u d g m e n t , t h e t r i a l c o u r t s t a t e d t h a t i t f o u n d t h a t 

" [ M e r c h a n t ' s ] a l l e g a t i o n s l a c k e d m e r i t . " M e r c h a n t f i l e d a 
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s u p p l e m e n t a l s u b m i s s i o n o f e v i d e n c e two days a f t e r t h e e n t r y 

o f t h e j u d g m e n t ; i t a p p e a r s t h a t M e r c h a n t m a i l e d t h a t 

s u b m i s s i o n t o t h e t r i a l c o u r t b e f o r e t h e e n t r y o f t h e 

j u d g m e n t . 

M e r c h a n t a l s o f i l e d a p o s t j u d g m e n t m o t i o n . The t r i a l 

c o u r t d i d n o t r u l e on M e r c h a n t ' s p o s t j u d g m e n t m o t i o n , b u t , 

b e f o r e t h e 90 days a l l o w e d u n d e r R u l e 59.1, A l a . R. C i v . P., 

had e x p i r e d , M e r c h a n t f i l e d h i s n o t i c e o f a p p e a l . An a p p e a l 

f i l e d b e f o r e t h e d i s p o s i t i o n o f a p e n d i n g p o s t j u d g m e n t m o t i o n 

i s deemed t o be h e l d i n a b e y a n c e u n t i l t h e r e s o l u t i o n o f t h a t 

m o t i o n by a r u l i n g o r by i t s d e n i a l by o p e r a t i o n o f l a w . R u l e 

4 ( a ) ( 5 ) , A l a . R. App. P. The t r i a l c o u r t d i d n o t r u l e on 

M e r c h a n t ' s p o s t j u d g m e n t m o t i o n , and, t h e r e f o r e , i t was d e n i e d 

by o p e r a t i o n o f l a w p u r s u a n t t o R u l e 59.1. M e r c h a n t ' s n o t i c e 

o f a p p e a l became e f f e c t i v e on t h e d a t e t h e p o s t j u d g m e n t m o t i o n 

was deemed d e n i e d by o p e r a t i o n o f l a w . Kenco S i g n s & A w n i n g  

D i v . , I n c . v. CDC o f D o t h a n , L.L.C., 813 So. 2d 913, 915 ( A l a . 

C i v . App. 2 0 0 1 ) . The a p p e a l was t r a n s f e r r e d t o t h i s c o u r t by 

t h e supreme c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

On a p p e a l , M e r c h a n t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

e n t e r i n g a j u d g m e n t i n f a v o r o f W i n t e r . I n i t i a l l y , we n o t e 
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t h a t t h e p a r t i e s ' s u b m i s s i o n o f e v i d e n c e o u t s i d e t h e 

p l e a d i n g s , and t h e t r i a l c o u r t ' s a c c e p t a n c e and c o n s i d e r a t i o n 

o f t h a t e v i d e n c e , r e s u l t e d i n W i n t e r ' s " m o t i o n t o d i s m i s s " 

b e i n g c o n v e r t e d t o a m o t i o n f o r a summary j u d g m e n t . R u l e 

1 2 ( b ) , A l a . R. C i v . P.; J e n k i n s v. S t a t e Farm Mut. A u t o . I n s . 

Co., 30 So. 3d 414, 417 ( A l a . C i v . App. 2 0 0 8 ) . 

" ' " [ A n a p p e l l a t e c o u r t ' s ] r e v i e w o f a summary 
judgment i s de novo. W i l l i a m s v. S t a t e Farm Mut.  
A u t o . I n s . Co., 886 So. 2d 72, 74 ( A l a . 2 0 0 3 ) . We 
a p p l y t h e same s t a n d a r d o f r e v i e w as t h e t r i a l c o u r t 
a p p l i e d . S p e c i f i c a l l y , we must d e t e r m i n e w h e t h e r 
t h e movant has made a p r i m a f a c i e s h o w i n g t h a t no 
g e n u i n e i s s u e o f m a t e r i a l f a c t e x i s t s and t h a t t h e 
movant i s e n t i t l e d t o a judgment as a m a t t e r o f l a w . 
R u l e 5 6 ( c ) , A l a . R. C i v . P.; B l u e C r o s s & B l u e  
S h i e l d o f A l abama v. H o d u r s k i , 899 So. 2d 949, 
952-53 ( A l a . 2 0 0 4 ) . I n m a k i n g s u c h a d e t e r m i n a t i o n , 
we must r e v i e w t h e e v i d e n c e i n t h e l i g h t most 
f a v o r a b l e t o t h e nonmovant. W i l s o n v. Brown, 496 
So. 2d 756, 758 ( A l a . 1 9 8 6 ) . Once t h e movant makes 
a p r i m a f a c i e s h o w i n g t h a t t h e r e i s no g e n u i n e i s s u e 
o f m a t e r i a l f a c t , t h e b u r d e n t h e n s h i f t s t o t h e 
nonmovant t o p r o d u c e ' s u b s t a n t i a l e v i d e n c e ' as t o 
t h e e x i s t e n c e o f a g e n u i n e i s s u e o f m a t e r i a l f a c t . 
B a s s v. S o u t h T r u s t Bank o f B a l d w i n C o u n t y , 538 So. 
2d 7 94 , 7 97-98 ( A l a . 1 9 8 9 ) ; A l a . Code 1 975, § 
12-21-12. ' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e o f 
s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s i n 
t h e e x e r c i s e o f i m p a r t i a l judgment can r e a s o n a b l y 
i n f e r t h e e x i s t e n c e o f t h e f a c t s o u g h t t o be 
p r o v e d . ' West v. F o u n d e r s L i f e A s s u r . Co. o f F l a . , 
547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) . " ' " 

Gooden v. C i t y o f T a l l a d e g a , 966 So. 2d 232, 235 ( A l a . 2007) 

( q u o t i n g P r i n c e v. P o o l e , 935 So. 2d 431, 442 ( A l a . 2 0 0 6 ) , 
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q u o t i n g i n t u r n Dow v. Alabama D e m o c r a t i c P a r t y , 897 So. 2d 

1035, 1038-39 ( A l a . 2 0 0 4 ) ) . 

A c c o r d i n g t o t h e a l l e g a t i o n s i n t h e p l e a d i n g s and t h e 

documents s u b m i t t e d by t h e p a r t i e s , M e r c h a n t i s i n c a r c e r a t e d 

p u r s u a n t t o a p l e a agreement e n t e r e d on O c t o b e r 12, 2010. 

T h a t agreement p r o v i d e d t h a t M e r c h a n t s e r v e s e n t e n c e s o f 25 

y e a r s , s p l i t t o s e r v e 5 y e a r s i n p r i s o n f o l l o w e d by 20 y e a r s 

on p r o b a t i o n , on e a c h o f 9 c o u n t s o f u n l a w f u l d i s t r i b u t i o n o f 

c o c a i n e ; t h o s e s e n t e n c e s were t o be s e r v e d c o n c u r r e n t l y . 

A d d i t i o n a l l y , M e r c h a n t was s e n t e n c e d t o a f i v e - y e a r s e n t e n c e , 

s p l i t t o s e r v e one y e a r i n p r i s o n f o l l o w e d by f o u r y e a r s ' 

p r o b a t i o n , on e a c h o f f i v e c o u n t s o f t r a f f i c k i n g c o c a i n e . The 

t r a f f i c k i n g s e n t e n c e s were t o r u n c o n c u r r e n t l y w i t h e a c h o t h e r 

b u t c o n s e c u t i v e l y t o t h e u n l a w f u l - d i s t r i b u t i o n s e n t e n c e s . 

M e r c h a n t was a l s o c h a r g e d w i t h o t h e r f e l o n i e s , b u t i t a p p e a r s 

t h a t t h o s e c h a r g e s were d r o p p e d as p a r t o f t h e O c t o b e r 2010 

p l e a a g r e e m e n t . 

M e r c h a n t a l l e g e d i n h i s c o m p l a i n t t h a t i n M a r c h 2010 an 

a s s i s t a n t d i s t r i c t a t t o r n e y o f f e r e d him a 1 0 - y e a r s e n t e n c e on 

a l l 21 c r i m i n a l c o u n t s t h e n p e n d i n g a g a i n s t h i m and t h a t , 

p u r s u a n t t o t h a t p u r p o r t e d o f f e r , he was t o r e c e i v e c r e d i t f o r 
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"good t i m e " and f o r t i m e s e r v e d p e n d i n g s e n t e n c i n g . M e r c h a n t 

a l l e g e d t h a t W i n t e r a d v i s e d him a g a i n s t t a k i n g t h a t p u r p o r t e d 

o f f e r and t h a t W i n t e r d i d so i n o r d e r t o i n c r e a s e t h e amount 

o f t i m e he s p e n t on M e r c h a n t ' s c a s e i n o r d e r t o i n c r e a s e h i s 

l e g a l f e e . M e r c h a n t a l l e g e d i n h i s c o m p l a i n t t h a t he was 

c u r r e n t l y i n c a r c e r a t e d on a 3 3 - y e a r s e n t e n c e . M e r c h a n t s o u g h t 

damages f o r n e g l i g e n c e , w a n t o n n e s s , b r e a c h o f c o n t r a c t , and 

f r a u d . 

I n h i s " m o t i o n t o d i s m i s s , " W i n t e r a r g u e d t h a t M e r c h a n t 

had c o m m i t t e d a f r a u d upon t h e c o u r t by r e p r e s e n t i n g t h a t he 

was i n d i g e n t and, t h e r e f o r e , e n t i t l e d t o w a i v e c e r t a i n c o u r t 

c o s t s f o r t h a t r e a s o n . W i n t e r a r g u e d t h a t M e r c h a n t ' s c o n d u c t 

i n m a k i n g t h a t r e p r e s e n t a t i o n t o t h e c o u r t c o n s t i t u t e d 

c o n t e m p t and t h a t M e r c h a n t ' s c l a i m s a g a i n s t him s h o u l d be 

d i s m i s s e d f o r t h a t r e a s o n . W i n t e r a l s o a s s e r t e d t h a t M e r c h a n t 

k n o w i n g l y r e j e c t e d t h e p u r p o r t e d p l e a o f f e r by t h e a s s i s t a n t 

d i s t r i c t a t t o r n e y and t h a t t h e p l e a agreement p u r s u a n t t o 

w h i c h M e r c h a n t was u l t i m a t e l y s e n t e n c e d was l e s s t h a n t h e 10-

y e a r s e n t e n c e t h e a s s i s t a n t d i s t r i c t a t t o r n e y had p u r p o r t e d l y 

o f f e r e d i n M a r c h 2010. 
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I n s u p p o r t o f h i s m o t i o n , W i n t e r s u b m i t t e d c e r t a i n 

e v i d e n c e p e r t a i n i n g t o some l a n d - s a l e t r a n s a c t i o n s i n w h i c h he 

r e p r e s e n t e d M e r c h a n t , a l e t t e r f r o m M e r c h a n t t o W i n t e r 

c o n c e r n i n g t h o s e t r a n s a c t i o n s and W i n t e r ' s r e p r e s e n t a t i o n o f 

him i n t h e c r i m i n a l m a t t e r , and documents p e r t a i n i n g t o t h e 

p l e a agreement p u r s u a n t t o w h i c h M e r c h a n t i s c u r r e n t l y 

i n c a r c e r a t e d . I n r e s p o n s e t o W i n t e r ' s m o t i o n , M e r c h a n t 

s u b m i t t e d o n l y c o p i e s o f f o u r l e t t e r s he s e n t t o W i n t e r i n 

w h i c h M e r c h a n t documented c e r t a i n c o m p l a i n t s he had a b o u t 

W i n t e r ' s r e p r e s e n t a t i o n o f him i n t h e c r i m i n a l p r o c e e d i n g . 

D u r i n g t h e h e a r i n g on W i n t e r ' s summary-judgment m o t i o n , 

M e r c h a n t s u b m i t t e d as e x h i b i t s some o f t h e l e t t e r s he had 

a l r e a d y s u b m i t t e d i n s u p p o r t o f h i s o p p o s i t i o n t o W i n t e r ' s 

m o t i o n . W i n t e r s u b m i t t e d i n t o e v i d e n c e as e x h i b i t s c e r t a i n 

documents p e r t a i n i n g t o M e r c h a n t ' s a c c e p t a n c e o f t h e O c t o b e r 

2010 p l e a o f f e r and W i n t e r ' s i t e m i z a t i o n o f c h a r g e s f o r h i s 

r e p r e s e n t a t i o n o f M e r c h a n t i n t h e c r i m i n a l p r o c e e d i n g . 

B e f o r e t h e t r i a l c o u r t d u r i n g t h e summary-judgment 

h e a r i n g , M e r c h a n t and W i n t e r a l s o e a c h made r e p r e s e n t a t i o n s t o 

t h e t r i a l c o u r t p e r t a i n i n g t o o t h e r f a c t s e a c h c o n t e n d e d 

s u p p o r t e d h i s p o s i t i o n w i t h r e g a r d t o t h e summary-judgment 
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m o t i o n . M e r c h a n t e x p l a i n e d t o t h e t r i a l c o u r t h i s v e r s i o n o f 

f a c t s p e r t a i n i n g t o t h e p u r p o r t e d M a r c h 2010 p l e a o f f e r , i t s 

t e r m s , and t h e l e n g t h o f t i m e he e x p e c t e d t o s e r v e on h i s 

c u r r e n t s e n t e n c e . W i n t e r made r e p r e s e n t a t i o n s r e g a r d i n g t h e 

v a l i d i t y o f t h e p u r p o r t e d M a r c h 2010 p l e a o f f e r and t h e 

q u a l i t y o f h i s r e p r e s e n t a t i o n o f M e r c h a n t . However, n e i t h e r 

M e r c h a n t n o r W i n t e r was sworn i n d u r i n g t h e summary-judgment 

h e a r i n g , and, t h e r e f o r e , t h e i r r e p r e s e n t a t i o n s d i d n o t 

c o n s t i t u t e a d m i s s i b l e e v i d e n c e t h a t c o u l d be p r o p e r l y 

c o n s i d e r e d by t h e t r i a l c o u r t i n a summary-judgment 

p r o c e e d i n g . Alabama Dep't o f I n d u s . R e l a t i o n s v. S m i t h , 62 

So. 3d 1046 ( A l a . C i v . App. 2 0 1 0 ) . 

I n Alabama D e p a r t m e n t o f I n d u s t r i a l R e l a t i o n s v. S m i t h , 

s u p r a , t h e t r i a l c o u r t c o n d u c t e d a h e a r i n g on t h e D e p a r t m e n t ' s 

summary-judgment m o t i o n . I n t h a t c a s e , t h e D e p a r t m e n t made a 

p r i m a f a c i e c a s e i n s u p p o r t o f i t s summary-judgment m o t i o n , 

and S m i t h f a i l e d t o r e s p o n d t o t h e summary-judgment m o t i o n 

e x c e p t t h r o u g h h e r a p p e a r a n c e a t t h e summary-judgment h e a r i n g . 

D u r i n g t h e summary-judgment h e a r i n g , t h e t r i a l c o u r t h e a r d t h e 

arg u m e n t s o f t h e p a r t i e s , and S m i t h made c e r t a i n f a c t u a l 

r e p r e s e n t a t i o n s t o t h e t r i a l c o u r t ; "however, S m i t h was n o t 
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sworn i n as a w i t n e s s , and, t h e r e f o r e , she d i d n o t p r o v i d e 

sworn t e s t i m o n y b e f o r e t h e t r i a l c o u r t . " Alabama Dep't o f  

I n d u s . R e l a t i o n s v. S m i t h , 62 So. 3d a t 1048. B a s e d on t h e 

m a t t e r s p r e s e n t e d t o i t a t t h e summary-judgment h e a r i n g , t h e 

t r i a l c o u r t e n t e r e d a judgment on t h e m e r i t s i n f a v o r o f t h e 

D e p a r t m e n t . That judgment i n c l u d e d f a c t u a l f i n d i n g s t h a t were 

b a s e d on t h e f a c t u a l r e p r e s e n t a t i o n s S m i t h had made b e f o r e t h e 

t r i a l c o u r t d u r i n g t h e h e a r i n g on t h e D e p a r t m e n t ' s summary-

judgment m o t i o n . T h i s c o u r t r e v e r s e d t h e t r i a l c o u r t ' s 

j u d g m e n t , h o l d i n g t h a t b e c a u s e S m i t h ' s f a c t u a l r e p r e s e n t a t i o n s 

t o t h e t r i a l c o u r t were n o t sworn and d i d n o t c o n s t i t u t e 

a d m i s s i b l e e v i d e n c e , t h e t r i a l c o u r t e r r e d i n r e l y i n g on t h o s e 

r e p r e s e n t a t i o n s i n e n t e r i n g i t s j u d g m e n t . Alabama Dep't o f  

I n d u s . R e l a t i o n s v. S m i t h , 62 So. 3d a t 1049-50. 1 

1 R e c e n t l y , i n W i l l i a m s v. H a r r i s , 80 So. 3d 273 ( A l a . C i v . 
App. 2011), t h i s c o u r t d e termined t h a t the f a c t s of Alabama  
Department of I n d u s t r i a l R e l a t i o n s v. Smith, s u p r a , were 
d i s t i n g u i s h a b l e from those of t h a t case. In W i l l i a m s v.  
H a r r i s , s u p r a , the t r i a l c o u r t f a i l e d t o swear i n the 
w i t n e s s e s d u r i n g a h e a r i n g on the m e r i t s . T h i s c o u r t h e l d 
t h a t the p a r t i e s ' f a i l u r e t o o b j e c t t o the t r i a l c o u r t ' s 
f a i l u r e t o p l a c e the p a r t i e s under oath b e f o r e t h e y t e s t i f i e d 
c o n s t i t u t e d a w a i v e r of any such o b j e c t i o n and, t h e r e f o r e , 
t h a t the i s s u e had not been p r e s e r v e d f o r a p p e a l . W i l l i a m s v.  
H a r r i s , 80 So. 3d a t 278-79. In so h o l d i n g , the c o u r t 
d i s t i n g u i s h e d t h a t case from Smith, s u p r a , by n o t i n g t h a t i n 
Smith the m a t t e r had been b e f o r e the t r i a l c o u r t on a summary-
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S i m i l a r l y , i n t h i s c a s e , we c o n c l u d e t h a t t h e o r a l 

r e p r e s e n t a t i o n s W i n t e r and M e r c h a n t made t o t h e t r i a l c o u r t 

d i d n o t c o n s t i t u t e a d m i s s i b l e e v i d e n c e upon w h i c h t h e t r i a l 

c o u r t c o u l d b a s e i t s summary j u d g m e n t . Alabama Dep't o f  

I n d u s . R e l a t i o n s v. S m i t h , s u p r a . The o n l y a d m i s s i b l e 

e v i d e n c e b e f o r e t h e t r i a l c o u r t was t h e d o c u m e n t a r y e v i d e n c e 

s u b m i t t e d by t h e p a r t i e s , w h i c h i n c l u d e d e v i d e n c e p e r t a i n i n g 

t o l a n d - s a l e t r a n s a c t i o n s , c e r t a i n l e t t e r s r e g a r d i n g W i n t e r ' s 

r e p r e s e n t a t i o n o f M e r c h a n t , and documents f o r m a l i z i n g t h e p l e a 

a g reement a c c e p t e d by M e r c h a n t i n O c t o b e r 2010. N e i t h e r 

W i n t e r n o r M e r c h a n t s u b m i t t e d an a f f i d a v i t o r o t h e r t e s t i m o n y 

c o n c e r n i n g t h e u n d e r l y i n g f a c t s , and n e i t h e r p r e s e n t e d 

e v i d e n c e r e g a r d i n g t h e s t a n d a r d o f c a r e a p p l i c a b l e t o an 

a c t i o n u n d e r t h e ALSLA. See V a l e n t i n e v. W a t t e r s , 896 So. 2d 

385 ( A l a . 2004) ( d i s c u s s i n g , g e n e r a l l y , t h e ALSLA and t h e 

a p p l i c a b l e s t a n d a r d o f c a r e ) . 

I n e n t e r i n g i t s judgment i n t h i s c a s e , t h e t r i a l c o u r t 

f o u n d t h a t M e r c h a n t ' s c l a i m s were " w i t h o u t m e r i t . " However, 

judgment h e a r i n g a t which the p a r t i e s made l e g a l arguments, as 
opposed t o the e v i d e n t i a r y h e a r i n g on the m e r i t s a t i s s u e i n 
W i l l i a m s v. H a r r i s , s u p r a . 80 So. 3d a t 278. We conclude 
t h a t t h i s case i s f a c t u a l l y s i m i l a r t o Smith, s u p r a , r a t h e r 
than t o W i l l i a m s v. H a r r i s , s u p r a . 
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" b e c a u s e t h e r e was no a d m i s s i b l e e v i d e n c e t o s u p p o r t t h a t 

j u d g m e n t , " t h i s c o u r t must r e v e r s e t h e judgment and remand 

t h i s c a u s e t o t h e t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s . 

Alabama Dep't o f I n d u s . R e l a t i o n s v. S m i t h , 62 So. 3d a t 1050. 

REVERSED AND REMANDED. 

P i t t m a n and Thomas, J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

B r y a n , J . , d i s s e n t s , w i t h o u t w r i t i n g . 

11 


