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PITTMAN, Judge. 

A f t e r a 36-year m a r r i a g e , Susanne M. Davis ("the w i f e " ) 

f i l e d an a c t i o n s e e k i n g a d i v o r c e from Edward E. Davis ("the 

husband"). The p a r t i e s have no minor c h i l d r e n , and they 

s e t t l e d a l l i s s u e s p e r t a i n i n g t o the d i v i s i o n of m a r i t a l 
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a s s e t s and l i a b i l i t i e s i n m e d i a t i o n . The Elmore C i r c u i t C o u r t 

i n c o r p o r a t e d t h e i r m e d i a t i o n s e t t l e m e n t agreement i n t o the 

d i v o r c e judgment. That agreement p r o v i d e d t h a t the husband 

would have e x c l u s i v e ownership of the m a r i t a l home, would 

r e f i n a n c e the mortgage in d e b t e d n e s s on the p r o p e r t y , and would 

pay the w i f e $24,000 f o r her e q u i t y i n t e r e s t i n the p r o p e r t y . 

The o n l y i s s u e s r e m a i n i n g f o r t r i a l were the w i f e ' s 

r e q u e s t f o r p e r i o d i c alimony and b o t h p a r t i e s ' r e q u e s t s f o r an 

a t t o r n e y ' s f e e . The t r i a l c o u r t ' s judgment made each p a r t y 

r e s p o n s i b l e f o r h i s or her own a t t o r n e y ' s f e e . In the 

p e n u l t i m a t e p a r a g r a p h of the judgment, the t r i a l c o u r t o r d e r e d 

the husband t o pay the w i f e 

" s p o u s a l support i n the amount of $500.00 per month 
f o r 52 months commencing on June 1, 2011, and 
c o n t i n u i n g f o r the f o l l o w i n g 51 months. 
A l t e r n a t i v e l y , the husband may pay t o the w i f e , on 
or b e f o r e January 1, 2012, $24,000.00 as f u l l and 
f i n a l s e t t l e m e n t of h i s o b l i g a t i o n t o the w i f e under 
t h i s p a r a g r a p h . " 

The w i f e a p p e a l s , c o n t e n d i n g t h a t , i f the f o r e g o i n g 

p r o v i s i o n i s deemed t o be an award of alimony i n g r o s s , then 

the t r i a l c o u r t a c t e d o u t s i d e the l i m i t s of i t s d i s c r e t i o n i n 

f a i l i n g t o award (or t o r e s e r v e the r i g h t t o award) p e r i o d i c 

alimony. In the a l t e r n a t i v e , she contends t h a t , i f the 
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p r o v i s i o n i s deemed t o be an award of r e h a b i l i t a t i v e a limony 

or p e r i o d i c a limony l i m i t e d t o a p e r i o d of 52 months, then the 

amount of the award i s i n e q u i t a b l e . We a f f i r m the t r i a l 

c o u r t ' s judgment. 

I . 

"'A d i v o r c e judgment s h o u l d be i n t e r p r e t e d or c o n s t r u e d 

as o t h e r w r i t t e n i n s t r u m e n t s are i n t e r p r e t e d or c o n s t r u e d . 

S a r t i n v. S a r t i n , 678 So. 2d 1181 ( A l a . C i v . App. 1996) . "The 

words of the agreement are t o be g i v e n t h e i r o r d i n a r y meaning, 

and the i n t e n t i o n s of the p a r t i e s are t o be d e r i v e d from 

them." I d ^ , a t 1183.'" Routzong v. Baker, 20 So. 3d 802, 806 

( A l a . C i v . App. 2009) ( q u o t i n g R.G. v. G.G., 771 So. 2d 490, 

494 ( A l a . C i v . App. 2000)). We conclude t h a t the award i n the 

p e n u l t i m a t e paragraph of the judgment was " e i t h e r 

' r e h a b i l i t a t i v e a limony,' see A l f r e d v. A l f r e d , 89 So. 3d 786 

( A l a . C i v . App. 2012), or ' p e r i o d i c a limony l i m i t e d t o a 

p e r i o d of [52] months,' see i d . , 89 So. 2d a t 791 (Moore, J . , 

c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the r e s u l t ) . " Frye v. 

F r y e , [Ms. 2110024, September 14, 2012] So. 3d , 

( A l a . C i v . App. 2012). That i s so because p e r i o d i c alimony 

" i s an a l l o w a n c e f o r the f u t u r e s upport of the [ r e c i p i e n t 
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spouse] p a y a b l e from the c u r r e n t e a r n i n g s of the [paying 

s p o u s e ] , " Ex p a r t e Hager, 293 A l a . 47, 55, 299 So. 2d 743, 750 

(1974), and the award i n t h i s case was s p e c i f i c a l l y d e s i g n a t e d 

as " s p o u s a l s u p p o r t . " See H u l d t q u i s t v. H u l d t q u i s t , 465 So. 

2d 1146, 1148 ( A l a . C i v . App. 1984) ( c o n s t r u i n g a judgment 

o r d e r i n g payments of $350 per month f o r 12 months, and then 

$300 a month f o r 8 y e a r s , t o be p e r i o d i c alimony, d e s p i t e the 

f a c t t h a t the time of payment and amount of payment were 

c e r t a i n , because "the purpose of the payments was not t o 

r e p l a c e the w i f e ' s i n c h o a t e r i g h t s i n the husband's e s t a t e 

(alimony i n g r o s s ) , but r a t h e r t o pay a f u t u r e a l l o w a n c e f o r 

s u p p o r t of the w i f e out of the husband's f u t u r e e a r n i n g s " ) . 

F u r t h e r , alimony i n g r o s s " i s a form of p r o p e r t y 

d i v i s i o n , " Ex p a r t e Brunner, 10 So. 3d 24, 27 ( A l a . 2008) 

( c i t i n g w i t h a p p r o v a l Johnson v. Johnson, 840 So. 2d 909, 912 

( A l a . C i v . App. 2002)), and the p a r t i e s had p r e v i o u s l y s e t t l e d 

a l l p r o p e r t y - d i v i s i o n i s s u e s i n m e d i a t i o n w i t h o u t p r o v i d i n g 

f o r a limony i n g r o s s . 

The w i f e ' s p e r i o d i c - a l i m o n y award w i l l not e x p i r e u n t i l 

October 2016, and she may seek a m o d i f i c a t i o n or an e x t e n s i o n 

of t h a t award a t any time b e f o r e i t s e x p i r a t i o n . See Enzor v. 

4 



2110119 

Enzor, [Ms. 2100105, December 30, 2011] So. 3d , 

( A l a . C i v . App. 2011); T r e u s d e l l v. T r e u s d e l l , 671 So. 2d 699, 

704 ( A l a . C i v . App. 1995). 

I I . 

The t r i a l c o u r t o r d e r e d the husband t o pay $500 per month 

i n pendente l i t e s p o u s a l s u p p o r t . The w i f e contends t h a t the 

t r i a l c o u r t ' s d e c i s i o n not t o i n c r e a s e the amount of p e r i o d i c 

a l imony over and above what the husband had been p a y i n g i n 

pendente l i t e s u p p o r t was i n e q u i t a b l e . 

" T h i s c o u r t and our supreme c o u r t have enumerated 
the many f a c t o r s t r i a l c o u r t s must c o n s i d e r when 
w e i g h i n g the p r o p r i e t y of an award of p e r i o d i c 
alimony, Edwards v. Edwards, 26 So. 3d 1254, 1259 
( A l a . C i v . App. 2009), which i n c l u d e : the l e n g t h of 
the m a r r i a g e , Stone v. Stone, 26 So. 3d 1232, 1236 
( A l a . C i v . App. 2009); the s t a n d a r d of l i v i n g t o 
which the p a r t i e s became accustomed d u r i n g the 
m a r r i a g e , Washington v. Washington, 24 So. 3d 1126, 
1135-36 ( A l a . C i v . App. 2009); the r e l a t i v e f a u l t of 
the p a r t i e s f o r the breakdown of the m a r r i a g e , 
Lackey v. Lackey, 18 So. 3d 393, 401 ( A l a . C i v . App. 
2009); the age and h e a l t h of the p a r t i e s , Ex p a r t e  
E l l i o t t , 782 So. 2d 308, 311 ( A l a . 2000); and the 
f u t u r e employment p r o s p e c t s of the p a r t i e s , B aggett  
v. B a g g e t t , 855 So. 2d 556, 559 ( A l a . C i v . App. 
2003) . In w e i g h i n g those f a c t o r s , a t r i a l c o u r t 
e s s e n t i a l l y d etermines whether the p e t i t i o n i n g 
spouse has demonstrated a need f o r c o n t i n u i n g 
monetary support t o s u s t a i n the former, m a r i t a l 
s t a n d a r d of l i v i n g t h a t the r e s p o n d i n g spouse can 
and, under the c i r c u m s t a n c e s , s h o u l d meet. See Gates  
v. Gates, 830 So. 2d 746, 749-50 ( A l a . C i v . App. 
2002); H e w i t t v. H e w i t t , 637 So. 2d 1382, 1384 ( A l a . 

5 



2110119 

C i v . App. 1994) ('The f a i l u r e t o award alimony, 
a l t h o u g h d i s c r e t i o n a r y , i s a r b i t r a r y and c a p r i c i o u s 
when the needs of the w i f e are shown t o m e r i t an 
award and the husband has the a b i l i t y t o p a y . ' ) . " 

Shewbart v. Shewbart, 64 So. 3d 1080, 1087 ( A l a . C i v . App. 

2010). 

At the time of t r i a l , b o t h p a r t i e s were 56 years o l d . 

The husband i s a graduate of the U n i t e d S t a t e s M i l i t a r y 

Academy and h o l d s a master's degree. The w i f e a t t e n d e d Auburn 

U n i v e r s i t y a t Montgomery but d i d not r e c e i v e a c o l l e g e degree. 

The t r i a l c o u r t ' s judgment summarized the p a r t i e s ' employment 

h i s t o r y as f o l l o w s : 

"The w i f e has had v a r i o u s employment d u r i n g the 
term of the m a r r i a g e , i n c l u d i n g employment i n a 
pharmacy, a g r o c e r y s t o r e , a p u b l i s h i n g company, and 
at Montgomery R a d i o l o g y where she worked i n the 
b i l l i n g department. She l e f t employment w i t h 
Montgomery R a d i o l o g y t o assume r e s p o n s i b i l i t y f o r 
a s s i s t i n g w i t h c o n s t r u c t i o n of a new home t h a t she 
and [the husband] were b u i l d i n g . A f t e r the home was 
complete, she went t o work w i t h H e a l t h Med d o i n g 
h e a l t h s c r e e n i n g on a c o n t r a c t b a s i s . A c c o r d i n g t o 
the w i f e ' s t e s t i m o n y , the j o b w i t h H e a l t h Med p a i d 
$15.00 p e r hour, but was s p o r a d i c and she worked 
o n l y s e v e r a l days each week. ... 

"The husband has worked w i t h Winn D i x i e , w i t h 
h i s f a t h e r i n a f a m i l y i n s u r a n c e b u s i n e s s , and w i t h 
Alabama Home F u r n i s h i n g s . The husband ... i s 
employed by the R e t i r e m e n t Systems of Alabama as 
[the] department [of o f f i c e s e r v i c e s ] d i r e c t o r and 
has been so employed f o r a p p r o x i m a t e l y 20 y e a r s . 
The husband t e s t i f i e d t h a t he ... w i l l be e l i g i b l e 
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f o r r e t i r e m e n t and t o r e c e i v e r e t i r e m e n t b e n e f i t s a t 
age 60. H i s e a r n i n g s between 2007 and 2009 from the 
Re t i r e m e n t Systems of Alabama have been as f o l l o w s : 
2007, $69,760.10; 2008, $75,163.76; and i n 2009, 
$78,523.92. 

The w i f e was not employed a t the time of t r i a l because, 

she s a i d , she was d i s a b l e d and unable t o work. She s u f f e r s 

from s c o l i o s i s , a c u r v a t u r e of the s p i n e t h a t causes back p a i n 

when she stands f o r extended p e r i o d s or l i f t s heavy o b j e c t s , 

and from Dupuytren's d i s e a s e , a h e r e d i t a r y c o n n e c t i v e - t i s s u e 

d i s o r d e r t h a t causes the f i n g e r s t o bend towards the palm of 

the hand. In 2008, the w i f e underwent r e c o n s t r u c t i v e tendon-

g r a f t s u r g e r y on her r i g h t thumb, a f t e r which she devel o p e d 

c h r o n i c - p a i n syndrome. L a t e r , she underwent the same s u r g i c a l 

p r ocedure on her l e f t thumb; a t the time of t r i a l she was 

wea r i n g a c a s t on her l e f t hand. The w i f e s t a t e d t h a t she 

c o u l d use her r i g h t hand and t h a t she was i n "an o b s e r v a t i o n 

s t a t e " c o n c e r n i n g her f u t u r e p r o g n o s i s . She s t a t e d t h a t she 

had a p p l i e d f o r S o c i a l S e c u r i t y d i s a b i l i t y b e n e f i t s ; t h a t her 

c l a i m had been d e n i e d ; and t h a t she had been a w a i t i n g a 

h e a r i n g b e f o r e a h e a r i n g o f f i c e r . She e x p e c t e d t o r e c e i v e 

a p p r o x i m a t e l y $500 per month i n d i s a b i l i t y b e n e f i t s i f her 

c l a i m was approved. The husband t e s t i f i e d t h a t he had had 
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open-heart s u r g e r y i n 2003 but t h a t he c o n s i d e r e d h i m s e l f t o 

be i n good h e a l t h c u r r e n t l y . 

The t r i a l c o u r t d e t ermined t h a t "both p a r t i e s share 

r e s p o n s i b i l i t y f o r the m a r i t a l d i s c o r d t h a t e v e n t u a l l y 

r e s u l t e d i n the d i s s o l u t i o n of t h i s m a r r i a g e . " The event t h a t 

p r e c i p i t a t e d the p a r t i e s ' s e p a r a t i o n i n 2009 was a h e a t e d 

c o n f r o n t a t i o n d u r i n g which the husband demanded t h a t the w i f e 

d e p a r t the m a r i t a l r e s i d e n c e and l i v e w i t h her mother i n 

Montgomery. The w i f e l e f t the m a r i t a l r e s i d e n c e , went t o her 

mother's house, and e v e n t u a l l y f i l e d a c o m p l a i n t f o r a 

d i v o r c e . The t r i a l c o u r t ' s judgment s t a t e s : 

"[The w i f e ' s mother] has s i n c e d i e d and [the w i f e ] 
c o n t i n u e s t o r e s i d e i n her mother's home which i s 
now owned by the w i f e and her b r o t h e r [The 
w i f e ] l i v e s i n the home r e n t f r e e but pays the 
homeowners' a s s o c i a t i o n dues of $140.00 per month 
and a l l t a x e s and u t i l i t i e s on the home. There i s no 
mortgage on the home and the w i f e t e s t i f i e d t h a t she 
e s t i m a t e s the c u r r e n t v a l u e of t h i s home t o be 
$190,000.00. Evidence i n t r o d u c e d a t the f i n a l 
h e a r i n g e s t a b l i s h e s t h a t the home i s c u r r e n t l y 
a s s e s s e d a t $230,000.00 by the Montgomery County 
Department of Revenue. A c c o r d i n g t o the w i f e , t h i s 
home i s c u r r e n t l y o f f e r e d f o r s a l e , though not 
l i s t e d w i t h an agent, and t h a t she and her b r o t h e r 
w i l l e v e n t u a l l y s e l l the home and d i v i d e the 
proceeds. 

"The t e s t i m o n y e s t a b l i s h e d t h a t s i n c e 2005, the 
w i f e has r e c e i v e d $289,602.61 as g i f t s from her l a t e 
mother. The evi d e n c e f u r t h e r e s t a b l i s h e d t h a t the 
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w i f e w i l l r e a l i z e , a t a minimum, $95,000.00 when her 
l a t e mother's home i n Montgomery s e l l s . U s i n g these 
amounts, the w i f e ' s t o t a l g i f t s from her mother 
d u r i n g the p a s t f i v e years t o t a l $384,602.61, or an 
average of $76,921.00 per year d u r i n g t h a t p e r i o d . 
D u r i n g the p a s t t h r e e y e a r s , the husband has earned 
from h i s employment an average of $74,482.00." 

The husband t e s t i f i e d t h a t he had suggested t h a t the w i f e 

save or i n v e s t p a r t of the money she had r e c e i v e d from her 

mother, but, he s a i d , the w i f e had t o l d him t h a t i t was her 

money and she would do w i t h i t what she p l e a s e d . The w i f e 

acknowledged t h a t she had spent or g i v e n t o the p a r t i e s ' a d u l t 

c h i l d r e n a l l but $6,000 of the more than $384,000 i n g i f t s 

t h a t she had r e c e i v e d from her mother. A t t r i a l , the w i f e 

p r e s e n t e d a l i s t of monthly expenses t h a t , she e s t i m a t e d , she 

would i n c u r i f she were t o s e l l her mother's house and buy 

a nother r e s i d e n c e f o r h e r s e l f . Those expenses — which the 

w i f e acknowledged were s p e c u l a t i v e — t o t a l e d $2,624. 

The husband's monthly gr o s s income i s $6,690.60. H i s 

monthly net income i s a p p r o x i m a t e l y $4,700, from which, he 

s a i d , he must pay $4,769 i n monthly expenses. H i s expenses 

i n c l u d e payments t o t a l i n g $1,412 f o r the f i r s t and second 

mortgages on the m a r i t a l r e s i d e n c e ; $650 f o r g r o c e r i e s ; $515 

f o r g a s o l i n e ; $420 f o r m e d i c a l b i l l s ; $285 f o r i n d e b t e d n e s s on 
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h i s t r u c k ; and $274 t o repay h i s s i s t e r s f o r a $6,000 p e r s o n a l 

l o a n . With r e s p e c t t o the w i f e ' s need and the husband's 

a b i l i t y t o pay alimony, the t r i a l c o u r t determined: 

"The e v i d e n c e tended t o e s t a b l i s h t h a t n e i t h e r 
the husband nor the w i f e c u r r e n t l y has any 
d i s c r e t i o n a r y funds and b o t h appear t o the Court t o 
be l i v i n g on what i s commonly r e f e r r e d t o as a 
month-to-month b a s i s . S i n c e the time of the 
pendente l i t e h e a r i n g , the husband has p a i d monthly 
s p o u s a l s upport t o the w i f e i n the amount of $500.00 
per month and has had t o borrow or draw from h i s 
d e f e r r e d compensation account t o pay some of the 
c o s t s or expenses accompanied by t h i s l i t i g a t i o n . 

"Remarkably, the w i f e t e s t i f i e d d u r i n g her March 
2010 d e p o s i t i o n t h a t she was not d i s a b l e d and was 
a b l e t o be employed. D u r i n g her t r i a l t e s t i m o n y , 
two months l a t e r , the w i f e c l a i m e d t h a t she i s 
d i s a b l e d and not a b l e t o work. I t i s u n d i s p u t e d t h a t 
she has not sought employment s i n c e the s e p a r a t i o n . 
I t appears t o the Court t h a t the w i f e has remained 
c o n t e n t t o spend f r e e l y and a w a i t an award of 
permanent alimony. I f such i s the case, the w i f e ' s 
a n t i c i p a t i o n i s m i s p l a c e d . The Court f i n d s from the 
e v i d e n c e t h a t she i s i n d e e d a b l e t o be employed 
s h o u l d she d e c i d e t o seek employment." 

The r e c o r d i n d i c a t e s t h a t the w i f e was deposed i n March 2010, 

as the t r i a l c o u r t ' s judgment s t a t e s , but t h a t her t r i a l 

t e s t i m o n y was g i v e n i n May 2011 — 14 months, r a t h e r than 2 

months, a f t e r her d e p o s i t i o n t e s t i m o n y . In the i n t e r i m , the 

w i f e s a i d , her s c o l i o s i s had worsened and she had undergone 
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s u r g e r y on her l e f t thumb. N o t w i t h s t a n d i n g the t r i a l c o u r t ' s 

m i s t a k e c o n c e r n i n g the amount of time t h a t had e l a p s e d between 

the w i f e ' s d e p o s i t i o n t e s t i m o n y and the w i f e ' s t r i a l 

t e s t i m o n y , i t i s apparent t h a t the t r i a l c o u r t had a b a s i s 

upon which t o d i s c r e d i t the w i f e ' s c l a i m t h a t she was unable 

to be employed. In l i g h t of t e s t i m o n y i n d i c a t i n g t h a t the 

w i f e ' s s c o l i o s i s caused her back p a i n o n l y when she s t o o d f o r 

l o n g p e r i o d s or l i f t e d heavy o b j e c t s , t h a t the w i f e had 

r e g a i n e d the use of her r i g h t hand f o l l o w i n g s u r g e r y and 

p h y s i c a l t h e r a p y , and t h a t , f o l l o w i n g a h e a l i n g p e r i o d , the 

w i f e was a l s o e x p e c t e d t o r e g a i n the use of her l e f t hand, 

t h e r e was an e v i d e n t i a r y b a s i s f o r the t r i a l c o u r t t o 

d i s b e l i e v e the w i f e ' s c l a i m of d i s a b i l i t y . 

" ' I t was w i t h i n the p r o v i n c e of the t r i a l 
c o u r t t o c o n s i d e r the c r e d i b i l i t y of the 
w i t n e s s e s , t o draw r e a s o n a b l e i n f e r e n c e s 
from t h e i r t e s t i m o n y and from the 
documentary e v i d e n c e i n t r o d u c e d a t t r i a l , 
and t o a s s i g n such weight t o v a r i o u s 
a s p e c t s of the e v i d e n c e as i t r e a s o n a b l y 
may have deemed a p p r o p r i a t e . ... In o r d e r 
t o r e v e r s e the t r i a l c o u r t ... , we would 
have t o make our own c r e d i b i l i t y 
d e t e r m i n a t i o n s and we would have t o reweigh 
the e v i d e n c e , n e i t h e r of which we are 
a l l o w e d t o do.'" 
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V e s t l a k e Cmtys. Prop. Owners' Ass'n v. Moon, 86 So. 3d 359, 

367 ( A l a . C i v . App. 2011) ( q u o t i n g M i l l e r v. A s s o c i a t e d G u l f  

Land Corp., 941 So. 2d 982, 990 ( A l a . C i v . App. 2005)). 

Moreover, i n c o n t r a s t t o e v i d e n c e i n d i c a t i n g t h a t the 

husband had debts r e l a t i n g t o a f i r s t and second mortgage on 

the m a r i t a l r e s i d e n c e , a t r u c k l o a n , p e r s o n a l l o a n s from h i s 

f a m i l y members, and m e d i c a l expenses, the e v i d e n c e i n d i c a t e d 

t h a t the w i f e was v i r t u a l l y d e b t - f r e e , h a v i n g o n l y one c r e d i t 

c a r d on which t h e r e was a b a l a n c e of a p p r o x i m a t e l y $1,000. 

F u r t h e r , upon the e n t r y of the d i v o r c e judgment, the w i f e was 

t o r e c e i v e her e q u i t y i n t e r e s t i n the m a r i t a l r e s i d e n c e of 

$24,000, and upon the s a l e of her mother's house, she would 

r e c e i v e a minimum of $95,000. N o t w i t h s t a n d i n g the husband's 

r e l a t i v e l y h e a l t h y income, the t r i a l c o u r t was a u t h o r i z e d t o 

conclude t h a t the husband s i m p l y d i d not have the a b i l i t y t o 

pay more than $500 per month i n alimony, g i v e n h i s debt 

o b l i g a t i o n s . 

I t appears t h a t the t r i a l c o u r t may have l i m i t e d the 

w i f e ' s alimony award t o 52 months because the end of t h a t 

p e r i o d c o r r e s p o n d s t o the date when the husband would be 

e l i g i b l e t o r e t i r e , a t which p o i n t , the t r i a l c o u r t c o u l d have 

12 
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determined, the husband would have fewer f i n a n c i a l r e s o u r c e s 

a v a i l a b l e t o him. As we have p r e v i o u s l y p o i n t e d out, i f the 

w i f e ' s p h y s i c a l c o n d i t i o n d e t e r i o r a t e s or the husband's 

f i n a n c i a l c o n d i t i o n improves b e f o r e October 2016, the w i f e may 

seek t o modify or ex t e n d the alimony award. Given the 

c i r c u m s t a n c e s t h a t e x i s t e d a t the time of t r i a l , however, we 

cannot f i n d t h a t the t r i a l c o u r t ' s judgment was unsupported by 

the e v i d e n c e so as t o be p l a i n l y and p a l p a b l y wrong. 

The judgment of the Elmore C i r c u i t Court i s a f f i r m e d . 

The w i f e ' s r e q u e s t f o r an a t t o r n e y ' s fee on a p p e a l i s 

d e n i e d . 

AFFIRMED. 

Thompson, P.J., and Bryan and Thomas, J J . , concur, 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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