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THOMAS, J u d g e . 

B e l l a I n v e s t m e n t s , I n c . ( " B e l l a " ) , a p p e a l s f r o m a summary 

j u d g m e n t e n t e r e d by t h e J e f f e r s o n C i r c u i t C o u r t ("the t r i a l 

c o u r t " ) i n f a v o r o f M u l t i F a m i l y S e r v i c e s , I n c . ("MFS"), on 
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B e l l a ' s c l a i m s a g a i n s t MFS. We a f f i r m i n p a r t , r e v e r s e i n 

p a r t , and remand w i t h i n s t r u c t i o n s . 

F a c t s and P r o c e d u r a l H i s t o r y 

T h i s i s t h e s e c o n d t i m e t h e s e p a r t i e s have b e e n b e f o r e 

t h i s c o u r t . See B e l l a I n v s . , I n c . v. M u l t i F a m i l y S e r v s . , 

I n c . , 80 So. 3d 921 ( A l a . C i v . App. 2 0 1 1 ) . We s e t f o r t h t h e 

p e r t i n e n t b a c k g r o u n d and p r o c e d u r a l h i s t o r y o f t h i s c a s e i n 

B e l l a , w h i c h we q u o t e b e l o w , and we u s e t h e t e r m s d e f i n e d 

t h e r e i n as d e f i n e d t e r m s i n t h i s o p i n i o n . : 

" I n June 2003, B e l l a e n t e r e d i n t o a c o n t r a c t 
w i t h MFS f o r MFS t o s e r v e as t h e g e n e r a l c o n t r a c t o r 
f o r t h e c o n s t r u c t i o n o f a h o t e l i n G a r d e n d a l e . The 
c o n t r a c t b e t w e e n t h e p a r t i e s i n c l u d e d a w a r r a n t y 
p r o v i s i o n , w a r r a n t i n g MFS's work f o r one y e a r f r o m 
t h e i s s u a n c e o f t h e c e r t i f i c a t e o f o c c u p a n c y . MFS, 
i n t u r n , c o n t r a c t e d w i t h v a r i o u s o t h e r e n t i t i e s , 
i n c l u d i n g D a v i d & Company A r c h i t e c t s , I n c . ('David 
& Company'), t o s e r v e as t h e a r c h i t e c t s f o r t h e 
p r o j e c t and Danny Hawk i n s d/b/a Danny Hawk i n s F l o o r 
C o v e r i n g ('Hawkins') t o s e r v e as a s u b c o n t r a c t o r t o 
i n s t a l l t i l e f l o o r i n g i n t h e h o t e l . 

"The b u i l d i n g i n s p e c t o r f o r t h e C i t y o f 
G a r d e n d a l e i n s p e c t e d t h e h o t e l on A p r i l 5, 2006, 
and, t h a t same day, i s s u e d a c e r t i f i c a t e o f 
o c c u p a n c y f o r t h e h o t e l . A t t h e t i m e t h a t t h e 
c e r t i f i c a t e o f o c c u p a n c y was i s s u e d , s e v e r a l i s s u e s , 
i n c l u d i n g c r a c k i n g i n some o f t h e f l o o r t i l e s , 
r e m a i n e d o u t s t a n d i n g and h a d been l i s t e d on a p u n c h 
l i s t o f i t e m s f o r MFS t o remedy. B e l l a a l s o made 
r e q u e s t s u n d e r t h e w a r r a n t y p r o v i s i o n o f t h e 
c o n t r a c t f o r MFS t o r e p a i r c r a c k e d f l o o r t i l e s i n 
t h e h o t e l . A c c o r d i n g t o B e l l a , p r o b l e m s w i t h 
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c r a c k i n g f l o o r t i l e s c o n t i n u e d a n d MFS f a i l e d t o 
remedy t h e i s s u e . 

"On A u g u s t 4, 2008, B e l l a s u e d MFS, C. B o y d 
E d g e r t o n , i n h i s i n d i v i d u a l c a p a c i t y , D a v i d & 
Company, a n d v a r i o u s f i c t i t i o u s l y named d e f e n d a n t s 
i n t h e M a r s h a l l C i r c u i t C o u r t . I n i t s c o m p l a i n t , 
B e l l a a s s e r t e d c l a i m s o f n e g l i g e n c e / w a n t o n n e s s , 
n e g l i g e n t h i r i n g and s u p e r v i s i o n , s u p p r e s s i o n , and 
b r e a c h o f c o n t r a c t . B e l l a a l s o a s s e r t e d t h a t MFS's 
s u b c o n t r a c t o r s were l i a b l e t o B e l l a b e c a u s e B e l l a 
was a t h i r d - p a r t y b e n e f i c i a r y t o t h e c o n t r a c t s 
b e t w e e n MFS and t h e s u b c o n t r a c t o r s . B e l l a t h e n moved 
t h e M a r s h a l l C i r c u i t C o u r t t o t r a n s f e r t h e a c t i o n t o 
t h e J e f f e r s o n C i r c u i t C o u r t ; MFS and E d g e r t o n j o i n e d 
B e l l a ' s m o t i o n t o t r a n s f e r t h e a c t i o n . On Se p t e m b e r , 
30, 2008, t h e M a r s h a l l C i r c u i t C o u r t t r a n s f e r r e d t h e 
a c t i o n t o t h e J e f f e r s o n C i r c u i t C o u r t 

"On November 3, 2008, B e l l a amended i t s 
c o m p l a i n t , r e a s s e r t i n g i t s c l a i m s and s u b s t i t u t i n g 
L a y n e S t r u c t u r a l , G o n z a l e s S t r e n g t h & A s s o c i a t e s , 
I n c . , T u s c o F e n c e , I n c . , and W h i t e n P o o l s f o r some 
o f t h e f i c t i t i o u s l y named d e f e n d a n t s . MFS a n s w e r e d 
B e l l a ' s c o m p l a i n t , d e n y i n g a l l i t s m a t e r i a l 
a l l e g a t i o n s and a s s e r t i n g c e r t a i n a f f i r m a t i v e 
d e f e n s e s , i n c l u d i n g t h e s t a t u t e o f l i m i t a t i o n s . MFS 
a l s o a s s e r t e d a c o u n t e r c l a i m a g a i n s t B e l l a , a l l e g i n g 
t h a t B e l l a h a d b r e a c h e d i t s c o n t r a c t w i t h MFS by 
f a i l i n g t o p a y MFS t h e f u l l amount owed u n d e r t h e 
c o n t r a c t . I n a d d i t i o n , MFS a s s e r t e d a t h i r d - p a r t y 
c o m p l a i n t a g a i n s t S u r e s h Parmar a n d B h a r t i P a rmar, 
i n t h e i r i n d i v i d u a l c a p a c i t i e s , a l l e g i n g t h a t t h e 
P a r m a r s h a d e x e c u t e d a n o t e i n f a v o r o f MFS, w h i c h 
t h e y h a d n o t p a i d . On May 5, 2010, B e l l a f i l e d a 
s e c o n d amended c o m p l a i n t , r e a s s e r t i n g i t s c l a i m s and 
s u b s t i t u t i n g H a w k i n s f o r one o f t h e f i c t i t i o u s l y 
named d e f e n d a n t s . 

"On June 14, 2010, MFS moved t h e t r i a l c o u r t f o r 
a summary j u d g m e n t on a l l B e l l a ' s c l a i m s a g a i n s t i t . 
MFS a s s e r t e d t h r e e b a s e s i n s u p p o r t o f i t s 

3 



2110120 

summary-judgment m o t i o n : (1) t h a t a l l B e l l a ' s c l a i m s 
were b a r r e d b y t h e a p p l i c a b l e s t a t u t e o f 
l i m i t a t i o n s , as p r o v i d e d i n § 6-5-221, A l a . Code 
1975; (2) t h a t B e l l a d i d n o t p r o v i d e MFS w i t h n o t i c e 
o f i t s c l a i m s , i n c o n t r a v e n t i o n o f t h e c o n t r a c t 
b e t w e e n t h e p a r t i e s ; and (3) t h a t t h e r e was no 
g e n u i n e i s s u e o f m a t e r i a l f a c t c o n c e r n i n g B e l l a ' s 
s u p p r e s s i o n c l a i m . MFS a l s o s u b m i t t e d e v i d e n c e i n 
s u p p o r t o f i t s summary-judgment m o t i o n . B e l l a f i l e d 
a b r i e f i n o p p o s i t i o n t o MFS's summary-judgment 
m o t i o n and s u b m i t t e d e v i d e n c e i n s u p p o r t o f i t s 
b r i e f i n o p p o s i t i o n . 

"On September 23, 2010, t h e t r i a l c o u r t e n t e r e d 
a summary j u d g m e n t i n f a v o r o f MFS on a l l B e l l a ' s 
c l a i m s a g a i n s t i t . I n i t s o r d e r , t h e t r i a l c o u r t 
s t a t e d t h a t i t h a d d e t e r m i n e d , among o t h e r t h i n g s , 
t h a t B e l l a ' s c l a i m s were b a r r e d by t h e s t a t u t e o f 
l i m i t a t i o n s . The summary-judgment o r d e r a l s o s t a t e d 
t h a t ' [ t ] h i s o r d e r s h a l l n o t a f f e c t [ B e l l a ' s ] c l a i m s 
a g a i n s t D e f e n d a n t s D a v i d & Company ... a n d 
[ H a w k i n s ] , ' t h e o n l y o t h e r d e f e n d a n t s s t i l l 
r e m a i n i n g i n t h e a c t i o n . ... B e l l a f i l e d a p u r p o r t e d 
p o s t j u d g m e n t m o t i o n r e q u e s t i n g t h a t t h e t r i a l c o u r t 
a l t e r , amend, o r v a c a t e i t s summary-judgment o r d e r , 
w h i c h t h e t r i a l c o u r t d e n i e d . B e l l a s u b s e q u e n t l y 
a p p e a l e d t o t h e A l a b a m a Supreme C o u r t . Our supreme 
c o u r t t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t , p u r s u a n t 
t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975." 

B e l l a , 80 So. 3d a t 922-24 ( f o o t n o t e s o m i t t e d ) . 

I n B e l l a , we d i s m i s s e d B e l l a ' s a p p e a l as h a v i n g b e e n 

t a k e n f r o m a n o n f i n a l j u d g m e n t b e c a u s e s e v e r a l c l a i m s a g a i n s t 

o t h e r d e f e n d a n t s as w e l l as MFS's c o u n t e r c l a i m and t h i r d - p a r t y 

c l a i m s were s t i l l p e n d i n g i n t h e t r i a l c o u r t a n d t h e t r i a l 
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c o u r t h a d f a i l e d t o c e r t i f y t h e j u d g m e n t as f i n a l p u r s u a n t t o 

R u l e 5 4 ( b ) , A l a . R. C i v . P. I d . a t 924. 

A f t e r t h i s c o u r t i s s u e d a c e r t i f i c a t e o f j u dgment i n 

B e l l a , on O c t o b e r 13, 2011, MFS f i l e d a m o t i o n t o d i s m i s s i t s 

c o u n t e r c l a i m a g a i n s t B e l l a and i t s t h i r d - p a r t y c l a i m s a g a i n s t 

S u r e s h Parmer and B h a r t i Parmar w i t h o u t p r e j u d i c e . 

A d d i t i o n a l l y , on O c t o b e r 13, 2011, B e l l a f i l e d a s t i p u l a t i o n 

o f d i s m i s s a l w i t h t h e t r i a l c o u r t , n o t i n g t h a t i t s t i p u l a t e d 

t o t h e d i s m i s s a l o f a l l i t s c l a i m s a g a i n s t D a v i d & Company and 

H a w k i n s . T h a t same day t h e t r i a l c o u r t e n t e r e d an o r d e r 

d i s m i s s i n g MFS's c o u n t e r c l a i m a n d t h i r d - p a r t y c l a i m s and 

B e l l a ' s c l a i m s a g a i n s t D a v i d & Company and H a w k i n s . On 

O c t o b e r 28, 2011, B e l l a f i l e d a t i m e l y n o t i c e o f a p p e a l ; i t s 

a p p e a l was t r a n s f e r r e d b y t h e supreme c o u r t t o t h i s c o u r t , 

p u r s u a n t t o A l a . Code 1975, § 1 2 - 2 - 7 ( 6 ) . 

I s s u e s 

On a p p e a l , B e l l a a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary ju d g m e n t i n f a v o r o f MFS b e c a u s e , i t s a y s : 

t h e t r i a l c o u r t f a i l e d t o v i e w t h e e v i d e n c e i n t h e l i g h t most 

f a v o r a b l e t o B e l l a , t h e nonmovant; MFS f a i l e d t o meet i t s 

b u r d e n o f e s t a b l i s h i n g t h a t t h e r e was no g e n u i n e i s s u e o f 

5 



2110120 

m a t e r i a l f a c t r e g a r d i n g B e l l a ' s c l a i m s a s s o c i a t e d w i t h d e f e c t s 

u n r e l a t e d t o t h e c r a c k e d t i l e f l o o r i n g ; MFS s h o u l d have b e e n 

e s t o p p e d f r o m a s s e r t i n g t h e a f f i r m a t i v e d e f e n s e o f t h e s t a t u t e 

o f l i m i t a t i o n s as t o B e l l a ' s c l a i m r e g a r d i n g t h e c r a c k e d t i l e 

f l o o r i n g ; and t h e t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t 

B e l l a ' s c l a i m s r e g a r d i n g d e f e c t s u n r e l a t e d t o t h e c r a c k e d t i l e 

f l o o r i n g h a d a c c r u e d on t h e d a t e t h e c e r t i f i c a t e o f o c c u p a n c y 

was i s s u e d . 

S t a n d a r d o f R e v i e w 

"'The s t a n d a r d o f r e v i e w a p p l i c a b l e t o a summary 
jud g m e n t i s t h e same as t h e s t a n d a r d f o r g r a n t i n g 
t h e m o t i o n . . . . ' M c C l e n d o n v. M o u n t a i n Top I n d o o r  
F l e a M a r k e t , I n c . , 601 So. 2d 957, 958 ( A l a . 1 9 9 2 ) . 

"'A summary ju d g m e n t i s p r o p e r when 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h e m o v i n g p a r t y i s e n t i t l e d t o a 
j u d g m e n t as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , 
A l a . R. C i v . P. The b u r d e n i s on t h e m o v i n g 
p a r t y t o make a p r i m a f a c i e s h o w i n g t h a t 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h a t i t i s e n t i t l e d t o a j u d g m e n t as a 
m a t t e r o f l a w . I n d e t e r m i n i n g w h e t h e r t h e 
movant has c a r r i e d t h a t b u r d e n , t h e c o u r t 
i s t o v i e w t h e e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o t h e n o n moving p a r t y and t o 
draw a l l r e a s o n a b l e i n f e r e n c e s i n f a v o r o f 
t h a t p a r t y . To d e f e a t a p r o p e r l y s u p p o r t e d 
summary ju d g m e n t m o t i o n , t h e n onmoving 
p a r t y must p r e s e n t " s u b s t a n t i a l e v i d e n c e " 
c r e a t i n g a g e n u i n e i s s u e o f m a t e r i a l f a c t - ¬
" e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 
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i m p a r t i a l j u d gment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " 
A l a . Code 1975, § 12-21-12; West v.  
F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1 9 8 9 ) . ' 

" C a p i t a l A l l i a n c e I n s . Co. v. T h o r o u g h - C l e a n , I n c . , 
639 So. 2d 1349, 1350 ( A l a . 1 9 9 4 ) . " 

S i n g l e t o n v. S t a t e Farm F i r e & Cas. Co., 928 So. 2d 280, 283 

( A l a . 2 0 0 5 ) . 

D i s c u s s i o n 

A p r i m a r y i s s u e on a p p e a l i s w h e t h e r , when t h e r e c o r d i s 

r e v i e w e d i n t h e l i g h t most f a v o r a b l e t o B e l l a , t h e nonmovant, 

B e l l a ' s c l a i m s a r e t i m e - b a r r e d . The p a r t i e s a g r e e t h a t A l a . 

Code 1975, §§ 6-5-220 t h r o u g h 6-5-225, g o v e r n B e l l a ' s c l a i m s 

a g a i n s t MFS i n t h i s a c t i o n . A t t h e t i m e s p e r t i n e n t t o t h i s 

a p p e a l , § 6-5-221(a) p r o v i d e d : 

" ( a ) A l l c i v i l a c t i o n s i n t o r t , c o n t r a c t , o r 
o t h e r w i s e a g a i n s t any a r c h i t e c t o r e n g i n e e r 
p e r f o r m i n g o r f u r n i s h i n g t h e d e s i g n , p l a n n i n g , 
s p e c i f i c a t i o n s , t e s t i n g , s u p e r v i s i o n , 
a d m i n i s t r a t i o n , o r o b s e r v a t i o n o f any c o n s t r u c t i o n 
o f any i m p r o v e m e n t on o r t o r e a l p r o p e r t y , o r 
a g a i n s t b u i l d e r s who c o n s t r u c t e d , o r p e r f o r m e d o r 
managed t h e c o n s t r u c t i o n o f , an i m p r o v e m e n t on o r t o 
r e a l p r o p e r t y d e s i g n e d by and c o n s t r u c t e d u n d e r t h e 
s u p e r v i s i o n , a d m i n i s t r a t i o n , o r o b s e r v a t i o n o f an 
a r c h i t e c t o r e n g i n e e r , o r d e s i g n e d by and 
c o n s t r u c t e d i n a c c o r d a n c e w i t h t h e p l a n s and 
s p e c i f i c a t i o n s p r e p a r e d by an a r c h i t e c t o r e n g i n e e r , 
f o r t h e r e c o v e r y o f damages f o r : 
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" ( i ) Any d e f e c t o r d e f i c i e n c y i n t h e d e s i g n , 
p l a n n i n g , s p e c i f i c a t i o n s , t e s t i n g , s u p e r v i s i o n , 
a d m i n i s t r a t i o n , o r o b s e r v a t i o n o f t h e c o n s t r u c t i o n 
o f any s u c h i m p r o v e m e n t , o r any d e f e c t o r d e f i c i e n c y 
i n t h e c o n s t r u c t i o n o f any s u c h i m p r o v e m e n t ; o r 

" ( i i ) Damage t o r e a l o r p e r s o n a l p r o p e r t y c a u s e d 
by any s u c h d e f e c t o r d e f i c i e n c y ; o r 

" ( i i i ) I n j u r y t o o r w r o n g f u l d e a t h o f a p e r s o n 
c a u s e d by any s u c h d e f e c t o r d e f i c i e n c y ; 

" s h a l l be commenced w i t h i n two y e a r s n e x t a f t e r a c a u s e  
o f a c t i o n a c c r u e s o r a r i s e s , and n o t t h e r e a f t e r . 
N o t w i t h s t a n d i n g t h e f o r e g o i n g , no r e l i e f c a n be g r a n t e d 
on any c a u s e o f a c t i o n w h i c h a c c r u e s o r w o u l d have 
a c c r u e d more t h a n t h i r t e e n y e a r s a f t e r t h e s u b s t a n t i a l 
c o m p l e t i o n o f c o n s t r u c t i o n o f t h e i m p r o v e m e n t on o r t o 
t h e r e a l p r o p e r t y , and any r i g h t o f a c t i o n w h i c h a c c r u e s 
o r w o u l d have a c c r u e d more t h a n t h i r t e e n y e a r s t h e r e a f t e r 
i s b a r r e d , e x c e p t where p r i o r t o t h e e x p i r a t i o n o f s u c h 
t h i r t e e n - y e a r p e r i o d , t h e a r c h i t e c t , e n g i n e e r , o r b u i l d e r 
h a d a c t u a l k n o w l e d g e t h a t s u c h d e f e c t o r d e f i c i e n c y 
e x i s t s and f a i l e d t o d i s c l o s e s u c h d e f e c t o r d e f i c i e n c y 
t o t h e p e r s o n w i t h whom t h e a r c h i t e c t , e n g i n e e r 
b u i l d e r c o n t r a c t e d t o p e r f o r m s u c h s e r v i c e . " 1 

o r 

( E m p h a s i s added.) P u r s u a n t t o § 6 - 5 - 2 2 0 ( e ) , a c a u s e o f a c t i o n 

" a c c r u e s o r a r i s e s " 

"when p r o p e r t y i s damaged as a p r o x i m a t e r e s u l t o f 
a d e f e c t o r d e f i c i e n c y i n d e s i g n , p l a n n i n g , t e s t i n g , 
s u p e r v i s i o n , a d m i n i s t r a t i o n , o r o b s e r v a t i o n o f 
c o n s t r u c t i o n o f an i m p r o v e m e n t b y an a r c h i t e c t o r 
e n g i n e e r o r i n t h e c o n s t r u c t i o n o f an i m p r o v e m e n t on 
o r t o r e a l e s t a t e , c o n s t r u c t e d , p e r f o r m e d , o r 

1 E f f e c t i v e S e p t e m b e r 1, 2011, § 6-5-221(a) was amended t o 
s h o r t e n t h e 1 3 - y e a r p e r i o d t o a 7 - y e a r p e r i o d . See A c t No. 
2011-519. A l a . A c t s 2011. 
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managed by a b u i l d e r ; o r where t h e damage o r i n j u r y 
e i t h e r i s l a t e n t o r b y i t s n a t u r e i s n o t 
d i s c o v e r a b l e i n t h e e x e r c i s e o f r e a s o n a b l e d i l i g e n c e 
a t t h e t i m e o f i t s o c c u r r e n c e , t h e c l a i m f o r r e l i e f 
s h a l l be deemed t o a r i s e o r a c c r u e a t t h e t i m e t h e 
damage o r i n j u r y i s o r i n t h e e x e r c i s e o f r e a s o n a b l e 
d i l i g e n c e s h o u l d have b e e n f i r s t d i s c o v e r e d , 
w h i c h e v e r i s e a r l i e r . The c a u s e o f a c t i o n a c c r u e s o r 
a r i s e s w h e t h e r o r n o t t h e f u l l amount o f damages i s 
a p p a r e n t a t t h e t i m e o f t h e f i r s t i n j u r y o r damage, 
and c a n n o t be e x t e n d e d as a c o n t i n u o u s w r o n g . " 

Thus, i n r e v i e w i n g t h e t r i a l c o u r t ' s summary judgment i n f a v o r 

o f MFS on a l l B e l l a ' s c l a i m s , we must r e v i e w e a c h i n d i v i d u a l 

c l a i m u n d e r t h e s t a t u t e o f l i m i t a t i o n s p r o v i d e d i n § 6-5-

2 2 1 ( a ) , and we must d e t e r m i n e when e a c h c l a i m a c c r u e d p u r s u a n t 

t o § 6 - 5 - 2 2 0 ( e ) . 

As n o t e d a bove, B e l l a a s s e r t e d numerous c l a i m s a g a i n s t 

MFS: n e g l i g e n t i n s t a l l a t i o n and c o n s t r u c t i o n ; n e g l i g e n t 

h i r i n g , s u p e r v i s i o n , a n d t r a i n i n g ; s u p p r e s s i o n ; b r e a c h o f 

c o n t r a c t ; w a n t o n n e s s ; and c l a i m s f o r r e l i e f as a t h i r d - p a r t y 

b e n e f i c i a r y . 2 I n i t s c o m p l a i n t and amended c o m p l a i n t s , B e l l a 

2On a p p e a l , B e l l a f a i l s t o a r g u e t h a t t h e t r i a l c o u r t 
e r r e d i n e n t e r i n g a summary ju d g m e n t on i t s w a n t o n n e s s , 
n e g l i g e n t - h i r i n g , - s u p e r v i s i o n , and - t r a i n i n g , and t h i r d - p a r t y 
b e n e f i c i a r y c l a i m s . A c c o r d i n g l y , we w i l l n o t c o n s i d e r t h o s e 
c l a i m s on a p p e a l , and t h e summary ju d g m e n t i n f a v o r o f MFS on 
t h o s e c l a i m s i s a f f i r m e d . See B o s h e l l v. K e i t h , 418 So. 2d 
89, 92 ( A l a . 1982) ("When an a p p e l l a n t f a i l s t o a r g u e an i s s u e 
i n i t s b r i e f , t h a t i s s u e i s w a i v e d . " ) . 
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a l l e g e d t h a t MFS h a d been n e g l i g e n t i n c o n s t r u c t i n g t h e h o t e l 

and a s s e r t e d t h e f o l l o w i n g d e f e c t s as t h e b a s i s o f t h e 

n e g l i g e n t - c o n s t r u c t i o n c o u n t o f i t s l a w s u i t : " f l o o r s and w a l l s 

b u c k l i n g c a u s i n g d o o r s t o b i n d ; w i d e s p r e a d c r a c k i n g o f t i l e 

t h r o u g h o u t t h e b u i l d i n g ; i m p r o p e r i n s t a l l a t i o n o f t h e f i b e r 

cement s i d i n g ; and i m p r o p e r g r a d i n g o f t h e p r o j e c t s i t e . " 

N e g l i g e n c e C l a i m R e g a r d i n g t h e C r a c k e d T i l e F l o o r i n g 

We w i l l f i r s t a d d r e s s w h e t h e r t h e s t a t u t e o f l i m i t a t i o n s 

i n § 6-5-221(a) a p p l i e d so as t o b a r B e l l a ' s n e g l i g e n c e c l a i m 

r e g a r d i n g t h e " w i d e s p r e a d c r a c k i n g o f t i l e t h r o u g h o u t t h e 

b u i l d i n g . " I n i t s m o t i o n f o r a summary j u d g m e n t , MFS a s s e r t e d 

t h a t B e l l a ' s c l a i m r e g a r d i n g t h e c r a c k e d t i l e f l o o r i n g was 

t i m e - b a r r e d b e c a u s e i t was u n d i s p u t e d t h a t B e l l a was aware o f 

t h e c r a c k e d t i l e f l o o r i n g i n A p r i l 2006 b u t B e l l a h a d f a i l e d 

t o f i l e d s u i t u n t i l A u g u s t 4, 2008, more t h a n two y e a r s a f t e r 

t h e c a u s e o f a c t i o n h a d a c c r u e d . I n s u p p o r t o f i t s summary-

ju d g m e n t m o t i o n , MFS a t t a c h e d t h e d e p o s i t i o n t e s t i m o n y o f one 

o f B e l l a ' s p r i n c i p a l s s t a t i n g t h a t she was aware o f t h e 

c r a c k e d t i l e f l o o r i n g a t t h e t i m e t h e h o t e l o p e n e d i n A p r i l 

2006. T h e r e f o r e , b e c a u s e t h e r e c o r d i n d i c a t e s t h a t B e l l a ' s 

n e g l i g e n c e c l a i m r e g a r d i n g t h e c r a c k e d t i l e f l o o r i n g a c c r u e d 
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i n A p r i l 2006 and t h a t B e l l a f a i l e d t o f i l e s u i t w i t h i n two 

y e a r s o f t h e d a t e t h e c l a i m a c c r u e d , we c o n c l u d e t h a t t h e 

t r i a l c o u r t d i d n o t e r r i n e n t e r i n g a summary ju d g m e n t on t h i s 

c l a i m . See §§ 6-5-220 and 6 - 5 - 2 2 1 ( a ) . 

B e l l a n e x t a r g u e s t h a t i t s c l a i m r e g a r d i n g t h e c r a c k e d 

t i l e f l o o r i n g d i d n o t a c c r u e i n A p r i l 2006 b e c a u s e , i t s a y s , 

i t s c l a i m s a s s e r t n e g l i g e n t r e p a i r s t o t h e t i l e f l o o r i n g , and, 

t h u s , B e l l a a s s e r t s , t h e c l a i m s a c c r u e d on t h e d a t e t h a t t h e 

r e p a i r s were made and n o t t h e d a t e t h a t t h e i n i t i a l damage was 

f i r s t n o t i c e d . We r e j e c t t h i s c o n t e n t i o n and f i n d i t t o be 

u n s u p p o r t e d b y t h e r e c o r d and a p p l i c a b l e l a w . 

I n i t s o r d e r d e n y i n g B e l l a ' s p o s t j u d g m e n t m o t i o n , t h e 

t r i a l c o u r t r e j e c t e d B e l l a ' s argument t h a t t h e r e p a i r s t o t h e 

c r a c k e d t i l e f l o o r i n g gave r i s e t o s e p a r a t e and d i s t i n c t 

c l a i m s , s u c h t h a t a c a u s e o f a c t i o n f o r n e g l i g e n t r e p a i r 

a c c r u e d on t h e d a t e o f t h e r e p a i r s i n s t e a d o f i n A p r i l 2006, 

when B e l l a u n d i s p u t e d l y became aware o f t h e i n i t i a l 

d e f i c i e n c i e s i n t h e t i l e f l o o r i n g . I n r e j e c t i n g t h i s 

a r g u m e n t , t h e t r i a l c o u r t s t a t e d : 

" I n i t s m o t i o n , B e l l a a r g u e s t h a t i t s c l a i m s f o r 
n e g l i g e n t r e p a i r a r e n o t p r e c l u d e d by t h e s t a t u t e o f 
l i m i t a t i o n s . However, B e l l a ' s n e g l i g e n t r e p a i r 
c l a i m s a r e a s s o c i a t e d w i t h t h e damage ... o b s e r v e d 

11 



2110120 

i n A p r i l 2006. T h e r e f o r e , b e c a u s e t h e C o m p l a i n t was 
n o t f i l e d u n t i l A u g u s t 2008, a l l o f B e l l a ' s c l a i m s 
a r e b a r r e d by t h e two y e a r s t a t u t e o f l i m i t a t i o n s . " 

We a g r e e w i t h t h e t r i a l c o u r t ' s r e a s o n i n g . 

As n o t e d a bove, MFS a t t a c h e d t o i t s summary-judgment 

m o t i o n e v i d e n c e i n d i c a t i n g t h a t B e l l a was aware o f t h e c r a c k e d 

t i l e f l o o r i n g i n A p r i l 2006 and t h a t , p u r s u a n t t o § 6-5-

2 2 0 ( e ) , " [ t ] h e c a u s e o f a c t i o n a c c r u e s o r a r i s e s w h e t h e r o r 

n o t t h e f u l l amount o f damages i s a p p a r e n t a t t h e t i m e o f t h e 

f i r s t i n j u r y o r damage, and c a n n o t be e x t e n d e d as a c o n t i n u o u s 

w r o n g . " Thus, MFS made a s u f f i c i e n t s h o w i n g t h a t i t was 

e n t i t l e d t o a j u d g m e n t as a m a t t e r o f l a w on B e l l a ' s c l a i m 

r e g a r d i n g t h e c r a c k e d t i l e f l o o r i n g b e c a u s e B e l l a ' s c l a i m 

r e g a r d i n g t h e t i l e f l o o r i n g was t i m e - b a r r e d , w h i c h s h i f t e d t h e 

b u r d e n t o B e l l a t o r e b u t MFS's p r i m a f a c i e s h o w i n g by 

s u b s t a n t i a l e v i d e n c e . See Lee v. C i t y o f Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1 9 9 2 ) . B e l l a f a i l e d t o p r e s e n t any e v i d e n c e , 

l e t a l o n e s u b s t a n t i a l e v i d e n c e , t h a t MFS had been n e g l i g e n t i n 

i t s a t t e m p t s t o r e p a i r t h e c r a c k e d t i l e f l o o r i n g o r t h a t i t s 

c a u s e o f a c t i o n r e g a r d i n g t h e t i l e - f l o o r i n g d e f e c t s d i d n o t 

a r i s e i n A p r i l 2006. I n s t e a d , B e l l a p r e s e n t e d e v i d e n c e i n t h e 

f o r m o f H a w k i n s ' s v e r i f i e d a n swer i n d i c a t i n g t h a t t h e 
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u n d e r l y i n g r e a s o n f o r t h e c o n t i n u i n g p r o b l e m s w i t h w i d e s p r e a d 

c r a c k i n g i n t h e t i l e f l o o r i n g t h r o u g h o u t t h e h o t e l was t h e 

i m p r o p e r c o n c r e t e f o u n d a t i o n upon w h i c h t h e t i l e f l o o r i n g h a d 

b e e n l a i d b e f o r e A p r i l 2006; B e l l a a l s o a t t a c h e d e v i d e n c e 

i n d i c a t i n g t h a t MFS h a d f a i l e d t o remedy t h e t i l e - f l o o r i n g 

i s s u e s i t h a d n o t i c e d i n A p r i l 2006. Thus, b a s e d on o u r 

r e v i e w o f t h e r e c o r d , t h e t r i a l c o u r t ' s summary ju d g m e n t i n 

f a v o r o f MFS on B e l l a ' s c l a i m r e g a r d i n g t h e c r a c k e d t i l e 

f l o o r i n g i s due t o be a f f i r m e d . 

N e x t , we a d d r e s s B e l l a ' s c o n t e n t i o n t h a t , e v e n a p p l y i n g 

t h e a p p l i c a b l e s t a t u t e o f l i m i t a t i o n s s e t o u t i n § 6-5-221, 

i t s c l a i m s r e g a r d i n g t h e c r a c k e d t i l e f l o o r i n g and numerous 

o t h e r n e g l i g e n t - c o n s t r u c t i o n c l a i m s r e g a r d i n g o t h e r a l l e g e d 

d e f e c t s were t i m e l y f i l e d . S p e c i f i c a l l y , i t a r g u e s t h a t t h e 

t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t i t s n e g l i g e n t -

c o n s t r u c t i o n c l a i m s were b a r r e d b y t h e t w o - y e a r s t a t u t e o f 

l i m i t a t i o n s b e c a u s e , i t s a y s , t h e e v i d e n c e i t s u b m i t t e d i n 

o p p o s i t i o n t o MFS's m o t i o n f o r a summary j u d g m e n t , as w e l l as 

t h e e x h i b i t s t o t h e m o t i o n f o r a summary j u d g m e n t , e s t a b l i s h 

t h a t MFS i s s u e d B e l l a a o n e - y e a r w a r r a n t y on t h e work i t 

p e r f o r m e d , w h i c h d i d n o t e x p i r e u n t i l A p r i l 2007 -- a y e a r 
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a f t e r t h e A p r i l 5, 2006, c e r t i f i c a t e o f o c c u p a n c y was i s s u e d . 

Thus, B e l l a a r g u e s , i t s n e g l i g e n t - c o n s t r u c t i o n c l a i m s were 

t i m e l y f i l e d b e c a u s e i t i n i t i a t e d t h e l a w s u i t w i t h i n two y e a r s 

o f t h e e x p i r a t i o n o f t h e w a r r a n t y . However, B e l l a f a i l s t o 

c i t e any r e l e v a n t a u t h o r i t y as t o t h i s i s s u e ; i n s t e a d , i t 

r e l i e s o n l y on g e n e r a l p r o p o s i t i o n s o f l a w r e g a r d i n g m o t i o n s 

f o r a summary j u d g m e n t . R u l e 2 8 ( a ) ( 1 0 ) , A l a . C i v . P., 

r e q u i r e s t h a t a r g u m e n t s i n an a p p e l l a n t ' s b r i e f c o n t a i n 

" c i t a t i o n s t o ... c a s e s , s t a t u t e s , [and] o t h e r a u t h o r i t i e s . " 

" ' [ A ] n a p p e l l a n t ' s c i t a t i o n s t o g e n e r a l p r o p o s i t i o n s o f l a w 

n o t s p e c i f i c a l l y a p p l i c a b l e t o t h e i s s u e s p r e s e n t e d b y t h e 

a p p e a l do n o t meet t h e r e q u i r e m e n t s o f R u l e 28, A l a . R. App. 

P.'" C i n c i n n a t i I n s . Cos. v. B a r b e r I n s u l a t i o n , I n c . , 946 So. 

2d 441, 449 ( A l a . 2006) ( q u o t i n g B a n k A m e r i c a Hous. S e r v s . v. 

L e e , 833 So. 2d 609, 621 ( A l a . 2 0 0 2 ) ) . A c c o r d i n g l y , we 

d e c l i n e t o c o n s i d e r t h i s argument on a p p e a l . 

N e g l i g e n c e C l a i m s R e g a r d i n g D e f i c i e n c i e s O t h e r Than t h e 

C r a c k e d T i l e F l o o r i n g 

N e x t , B e l l a a r g u e s t h a t i t s n e g l i g e n t - c o n s t r u c t i o n c l a i m s 

b a s e d on t h e d e f e c t s o t h e r t h a n t h e c r a c k e d t i l e f l o o r i n g , 

s p e c i f i c a l l y i t s c l a i m s r e g a r d i n g t h e f l o o r s and w a l l s 

b u c k l i n g a n d c a u s i n g d o o r s t o b i n d , i m p r o p e r i n s t a l l a t i o n o f 
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t h e f i b e r cement s i d i n g , and i m p r o p e r g r a d i n g o f t h e p r o j e c t 

s i t e , a r e n o t b a r r e d by t h e s t a t u t e o f l i m i t a t i o n s . I n 

a s s e r t i n g t h i s a r gument, B e l l a c o n t e n d s t h a t MFS f a i l e d t o 

e s t a b l i s h t h a t t h o s e c l a i m s a c c r u e d on t h e same d a t e as i t s 

n e g l i g e n c e c l a i m r e g a r d i n g t h e c r a c k e d t i l e f l o o r i n g o r on 

what d a t e , i f any, t h o s e c l a i m s a c c r u e d b e c a u s e , i t s a y s , 

t h o s e d e f e c t s a r e l a t e n t d e f e c t s t h a t i t d i d n o t d i s c o v e r 

u n t i l J u l y 2008. I n an a t t e m p t t o b o l s t e r i t s c l a i m , B e l l a 

r e l i e s on D i c k i n s o n v. L a n d D e v e l o p e r s C o n s t r u c t i o n Co., 882 

So. 2d 291 ( A l a . 2 0 0 3 ) . 

I n i t i a l l y , we a d d r e s s B e l l a ' s s p e c i f i c a rgument t h a t t h e 

t r i a l c o u r t e r r e d i n e n t e r i n g a summary j u d g m e n t i n f a v o r o f 

MFS on i t s n e g l i g e n t - c o n s t r u c t i o n c l a i m r e g a r d i n g t h e i m p r o p e r 

i n s t a l l a t i o n o f t h e f i b e r cement s i d i n g b a s e d on t h e s t a t u t e 

o f l i m i t a t i o n s b e c a u s e , i t c o n t e n d s , t h e s i d i n g c o n t a i n e d 

l a t e n t d e f e c t s t h a t were d i s c o v e r e d o n l y months b e f o r e B e l l a 

f i l e d i t s c o m p l a i n t . Thus, i t a r g u e s , i t s c l a i m r e g a r d i n g t h e 

s i d i n g was t i m e l y f i l e d p u r s u a n t t o §§ 6-5-221(a) and 6-5-220. 

The t r i a l c o u r t e x p l i c i t l y r e j e c t e d t h e argument t h a t t h e 

a l l e g e d d e f i c i e n c i e s i n t h e s i d i n g were l a t e n t d e f e c t s o r t h a t 

B e l l a ' s c l a i m s were a n a l o g o u s t o t h o s e i n D i c k i n s o n . I n i t s 
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o r d e r d e n y i n g B e l l a ' s p o s t j u d g m e n t m o t i o n , t h e t r i a l c o u r t 

s t a t e d : 

" B e l l a a r g u e s t h a t t h e a l l e g e d d e f e c t s i n t h e 
s i d i n g o f t h e [ h o t e l ] a r e a n a l o g o u s t o t h o s e d e f e c t s 
a l l e g e d i n D i c k i n s o n . I n D i c k i n s o n , t h e A l a b a m a 
Supreme C o u r t h e l d t h a t a p l a i n t i f f ' s c l a i m s f o r 
l a t e n t d e f e c t s r e l a t e d t o u n d e r g r o u n d r o t t e n wood 
and s o i l f i l l p r o b l e m s p r e s e n t e d a j u r y q u e s t i o n as 
t o w h e t h e r t h e r e d i s c o v e r y f e l l o u t s i d e t h e s t a t u t e 
o f l i m i t a t i o n s . D i c k i n s o n a t 299-300. A l a t e n t 
d e f e c t i s d e f i n e d as '[a] h i d d e n o r c o n c e a l e d 
d e f e c t , ' ' [ o ] n e w h i c h c o u l d n o t be d i s c o v e r e d b y 
r e a s o n a b l e and c u s t o m a r y i n s p e c t i o n . ' C o l l i e r v.  
D u p r e l , 480 So. 2d 1196, 1199 ( A l a , 1985) ( c i t i n g 
B l a c k ' s Law D i c t i o n a r y ( 5 t h e d . 1 9 7 9 ) ) . I n t h e 
m a t t e r p r e s e n t l y b e f o r e t h i s C o u r t , t h e d e f e c t i v e 
s i d i n g i s n o t a h i d d e n o r c o n c e a l e d d e f e c t . I t i s 
v i s i b l e t o anyone who may w a l k by t h e b u i l d i n g . 
A d d i t i o n a l l y , B e l l a has p r e s e n t e d no e v i d e n c e w h i c h 
shows t h a t t h e d e f e c t c o u l d n o t have been d i s c o v e r e d 
b y a r e a s o n a b l e a n d c u s t o m a r y i n s p e c t i o n . T h e r e f o r e , 
t h e p r e s e n t c a s e i s d i s t i n g u i s h a b l e f r o m D i c k i n s o n 
and does n o t c a r v e o u t an e x c e p t i o n t o A l a b a m a Code 

§ 6-5-221." 

However, we c a n n o t a g r e e w i t h t h e t r i a l c o u r t ' s d e t e r m i n a t i o n 

r e g a r d i n g B e l l a ' s c l a i m t h a t t h e i m p e r f e c t i o n s i n t h e s i d i n g 

were n o t c o n c e a l e d d e f e c t s . 

As n o t e d a bove, t h i s c o u r t r e v i e w s a t r i a l c o u r t ' s 

summary ju d g m e n t de novo, and we must v i e w t h e e v i d e n c e i n t h e 

l i g h t most f a v o r a b l e t o t h e nonmovant, B e l l a . See R o b i n s o n v.  

A l a b a m a C e n t . C r e d i t U n i o n , 964 So. 2d 1225, 1228 ( A l a . 2 0 0 7 ) . 

I n t h i s c a s e , t h e r e c o r d , t a k e n i n t h e l i g h t most f a v o r a b l e t o 
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B e l l a , i n d i c a t e s t h a t t h e r e i s a g e n u i n e i s s u e o f m a t e r i a l 

f a c t as t o w h e t h e r t h e a l l e g e d d e f e c t s w i t h t h e s i d i n g were 

l a t e n t d e f e c t s . S p e c i f i c a l l y , B e l l a p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t E - s e r v i c e s , I n c . , h a d e v a l u a t e d t h e h o t e l and 

had n o t i c e d s e v e r a l d e f i c i e n c i e s i n t h e i n s t a l l a t i o n o f t h e 

s i d i n g i n 2008. I n a d d i t i o n , B e l l a p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t l a t e r t e s t i n g on A u g u s t 5, 2010, r e v e a l e d 

f u r t h e r damage a f t e r t h e s i d i n g and t h e m o i s t u r e b a r r i e r were 

removed. F u r t h e r , we c a n n o t c o n c l u d e t h a t t h e a l l e g e d 

d e f e c t i v e - s i d i n g i s s u e s were c l e a r l y v i s i b l e t o a p a s s e r b y 

b e c a u s e t h e b u i l d i n g i n s p e c t o r d i d n o t i n d i c a t e any 

d e f i c i e n c i e s i n t h e s i d i n g when he i s s u e d t h e c e r t i f i c a t e o f 

o c c u p a n c y f o r t h e h o t e l i n A p r i l 2006. Thus, we r e v e r s e t h e 

t r i a l c o u r t ' s summary judgment i n f a v o r o f MFS on B e l l a ' s 

n e g l i g e n t - c o n s t r u c t i o n c l a i m r e g a r d i n g t h e i m p r o p e r 

i n s t a l l a t i o n o f t h e f i b e r cement s i d i n g . 

N e x t , we c o n s i d e r B e l l a ' s argument t h a t i t s r e m a i n i n g 

c l a i m s a l l e g i n g n e g l i g e n t c o n s t r u c t i o n were t i m e l y f i l e d 

b e c a u s e , i t c o n t e n d s , t h e r e c o r d d oes n o t i n d i c a t e on what 

d a t e t h o s e c l a i m s a c c r u e d . We a g r e e . 
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I t i s w e l l e s t a b l i s h e d t h a t a p a r t y m o v i n g f o r a summary 

jud g m e n t must make a p r i m a f a c i e s h o w i n g " t h a t t h e r e i s no 

g e n u i n e i s s u e as t o any m a t e r i a l f a c t and t h a t [ i t ] i s 

e n t i t l e d t o a j u d g m e n t as a m a t t e r o f l a w " i n o r d e r t o s h i f t 

t h e b u r d e n t o t h e nonmovant t o p r e s e n t s u b s t a n t i a l e v i d e n c e 

r e b u t t i n g i t s p r i m a f a c i e s h o w i n g . R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . 

P.; see L e e , 592 So. 2d a t 1038. I n t h i s c a s e , i n i t s 

summary-judgment m o t i o n , MFS a r g u e d t h a t a l l B e l l a ' s 

n e g l i g e n t - c o n s t r u c t i o n c l a i m s a r o s e i n A p r i l 2006, when t h e 

h o t e l was i s s u e d i t s c e r t i f i c a t e o f o c c u p a n c y ; a d d i t i o n a l l y , 

MFS a t t a c h e d numerous e x h i b i t s t o p r o v i d e e v i d e n t i a r y s u p p o r t 

f o r i t s summary-judgment m o t i o n . Our r e v i e w o f t h e r e c o r d 

i n d i c a t e s t h a t MFS f a i l e d t o e s t a b l i s h a p r i m a f a c i e c a s e t h a t 

any o f B e l l a ' s n e g l i g e n t - c o n s t r u c t i o n c l a i m s , e x c e p t t h e c l a i m 

r e g a r d i n g c r a c k e d t i l e f l o o r i n g , w h i c h was a d d r e s s e d a bove, 

a c c r u e d i n A p r i l 2006. S p e c i f i c a l l y , t h e p o r t i o n s o f t h e 

d e p o s i t i o n s a t t a c h e d t o t h e summary-judgment m o t i o n s t a t e o n l y 

t h a t B e l l a ' s p r i n c i p a l s were aware o f t h e c r a c k e d t i l e 

f l o o r i n g i n A p r i l 2006. M o r e o v e r , t h e "punch l i s t s " and 

e l e c t r o n i c - m a i l messages a t t a c h e d t o B e l l a ' s o p p o s i t i o n t o t h e 

m o t i o n f o r a summary judgment t e n d t o i n d i c a t e t h a t B e l l a 
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became aware o f t h e o t h e r a l l e g e d d e f e c t s a f t e r A p r i l 2006 and 

w i t h i n two y e a r s o f when B e l l a f i l e d t h i s a c t i o n . T h e r e f o r e , 

we must c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n e n t e r i n g a 

summary j u d g m e n t i n f a v o r o f MFS on t h o s e c l a i m s b e c a u s e MFS 

f a i l e d t o make a p r i m a f a c i e s h o w i n g t h a t t h o s e c l a i m s were 

t i m e - b a r r e d and, t h u s , t h a t i t was e n t i t l e d t o a judgment as 

a m a t t e r o f l a w . 

A c c o r d i n g l y , a f t e r r e v i e w i n g t h e r e c o r d i n t h i s c a s e , we 

c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t 

B e l l a ' s n e g l i g e n t - c o n s t r u c t i o n c l a i m s f o r a l l e g e d d e f e c t s , 

o t h e r t h a n t h e c r a c k e d t i l e f l o o r i n g , were b a r r e d by t h e 

s t a t u t e o f l i m i t a t i o n s p r o v i d e d i n § 6-5-221. Our r e v i e w o f 

t h e e v i d e n c e i n d i c a t e s t h a t t h e e v i d e n c e , v i e w e d i n t h e l i g h t 

most f a v o r a b l e t o B e l l a , e s t a b l i s h e s t h a t t h e r e i s a g e n u i n e 

i s s u e o f m a t e r i a l f a c t as t o when t h e c l a i m s r e g a r d i n g t h e 

b u c k l i n g f l o o r s and w a l l s , i m p r o p e r i n s t a l l a t i o n o f t h e f i b e r 

cement s i d i n g , and i m p r o p e r g r a d i n g o f t h e p r o j e c t s i t e 

a c c r u e d . T h e r e f o r e , t h e t r i a l c o u r t ' s summary j u d g m e n t as t o 

t h o s e c l a i m s i s r e v e r s e d , and t h e c a u s e i s remanded t o t h e 

t r i a l c o u r t f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n on 

t h o s e c l a i m s . 
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B r e a c h - o f - C o n t r a c t C l a i m 

B e l l a a p p e a r s t o a r g u e t h a t t h e t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary j u d g m e n t i n f a v o r o f MFS on i t s b r e a c h - o f -

c o n t r a c t c l a i m . E s s e n t i a l l y , i t a p p e a r s t h a t B e l l a i s 

a t t e m p t i n g t o a r g u e t h a t MFS f a i l e d t o p r e s e n t e v i d e n c e 

s u f f i c i e n t t o e s t a b l i s h a p r i m a f a c i e c a s e t h a t i t was 

e n t i t l e d t o a j u d g m e n t as a m a t t e r o f l a w on t h e b r e a c h - o f -

c o n t r a c t c l a i m b e c a u s e , i t s a y s , MFS d i d n o t p r o d u c e e v i d e n c e 

i n d i c a t i n g t h a t B e l l a f a i l e d t o c o m p l y w i t h t h e c o n d i t i o n 

p r e c e d e n t o r t h a t t h e "AIA G e n e r a l C o n d i t i o n s o f t h e C o n t r a c t 

f o r C o n s t r u c t i o n " were a p p l i c a b l e t o t h e A I A f o r m c o n s t r u c t i o n 

c o n t r a c t a t i s s u e i n t h i s a c t i o n . T h i s a rgument i s m i s g u i d e d 

and w i t h o u t m e r i t . 

I n i t s m o t i o n f o r a summary j u d g m e n t , MFS a r g u e d t h a t i t 

was e n t i t l e d t o j u d g m e n t as a m a t t e r o f l a w on B e l l a ' s b r e a c h -

o f - c o n t r a c t c l a i m b e c a u s e t h e A I A f o r m c o n t r a c t b e t w e e n t h e 

p a r t i e s r e q u i r e d t h a t B e l l a r e f e r c l a i m s r e g a r d i n g t h e 

c o n s t r u c t i o n t o t h e a r c h i t e c t f o r a d e c i s i o n and b e c a u s e , 

p u r s u a n t t o t h e c o n t r a c t , t h e a r c h i t e c t ' s d e c i s i o n was a 

c o n d i t i o n p r e c e d e n t t o i n i t i a t i n g l i t i g a t i o n a nd B e l l a h a d 

f a i l e d t o r e f e r i t s c l a i m s t o t h e a r c h i t e c t . F u r t h e r , MFS 
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a t t a c h e d t h e A I A f o r m c o n t r a c t e n t e r e d i n t o b e t w e e n t h e 

p a r t i e s a nd t h e "AIA G e n e r a l C o n d i t i o n s o f t h e C o n t r a c t f o r 

C o n s t r u c t i o n " as e x h i b i t s t o i t s m o t i o n f o r a summary 

j u d g m e n t . 

I n i t s o r d e r g r a n t i n g MFS's m o t i o n f o r a summary 

j u d g m e n t , t h e t r i a l c o u r t s t a t e d : 

" A l t h o u g h t h e s t a t u t e o f l i m i t a t i o n s s e t f o r t h 
i n A l a . Code § 6-5-221 i s a p p l i c a b l e t o ' a l l c i v i l 
a c t i o n s i n t o r t , c o n t r a c t o r o t h e r w i s e , ' t h e C o u r t 
w i l l s p e c i f i c a l l y a d d r e s s P l a i n t i f f ' s b r e a c h o f 
c o n t r a c t c l a i m s . 

" P l a i n t i f f a nd MFS e n t e r e d i n t o an c o n t r a c t f o r 
c o n s t r u c t i o n on June 3, 2005. (See D e f ' s Mot. Summ. 
J Ex. A.) The c o n t r a c t b e t w e e n P l a i n t i f f a nd MFS was 
a s t a n d a r d A I A A l 0 1 - 1 9 9 7 f o r m c o n t r a c t w h i c h a d o p t e d 
t h e A I A Document A201-1997, G e n e r a l C o n d i t i o n s o f 
t h e C o n t r a c t f o r C o n s t r u c t i o n . (See D e f ' s Mot. Summ. 
J Ex. A.) The G e n e r a l C o n d i t i o n s s p e c i f i c a l l y s t a t e 
t h a t s u b m i s s i o n o f a C l a i m t o t h e a r c h i t e c t i s a 
c o n d i t i o n p r e c e d e n t t o l i t i g a t i o n . The G e n e r a l 
C o n d i t i o n s d e f i n e a ' c l a i m ' as a ' d i s p u t e ... 
be t w e e n t h e Owner and C o n t r a c t o r a r i s i n g o u t o f o r 
r e l a t i n g t o t h e C o n t r a c t . ' ( D e f . ' s Mot. Summ. J Ex. 
G § 4.3.1.) S e c t i o n 4.3.1 c o n t i n u e s , ' c l a i m s must be 
i n i t i a t e d b y w r i t t e n n o t i c e . ' I d . 

" S e c t i o n 4.4 o f t h e G e n e r a l C o n d i t i o n s s t a t e s : 

" ' C l a i m s ... s h a l l be r e f e r r e d i n i t i a l l y t o 
t h e A r c h i t e c t f o r d e c i s i o n . An i n i t i a l 
d e c i s i o n b y t h e A r c h i t e c t s h a l l be r e q u i r e d 
as a c o n d i t i o n p r e c e d e n t t o m e d i a t i o n , 
a r b i t r a t i o n o r l i t i g a t i o n o f a l l C l a i m s 
b e t w e e n t h e C o n t r a c t o r a nd Owner a r i s i n g 
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p r i o r t o t h e d a t e f i n a l payment i s due 
I 

" ( D e f ' s Mot. Summ. J Ex. G §4.4.1.) 

i n 
" F i n a l payment was due f o r t h e [ h o t e l ] p r o j e c t 

December 2007. ( D e f ' s Mot. Summ, J Ex. E a t 5 5 ) . 
P l a i n t i f f , h o w e v e r , has f a i l e d t o p r o d u c e  
s u b s t a n t i a l e v i d e n c e t h a t , p r i o r t o f i n a l payment  
b e i n g due, i t s u b m i t t e d a w r i t t e n c l a i m t o t h e  
a r c h i t e c t i n a c c o r d a n c e w i t h t h e p r o v i s i o n s o f t h e  
G e n e r a l C o n d i t i o n s . T h i s C o u r t f i n d s t h a t 
P l a i n t i f f ' s f a i l u r e t o meet t h i s c o n d i t i o n p r e c e d e n t 
e n t i t l e s MFS t o summary j u d g m e n t on P l a i n t i f f ' s 
b r e a c h o f c o n t r a c t c l a i m s . " 

( E m p h a s i s added.) 

We a g r e e w i t h t h e t r i a l c o u r t ' s summary judgment i n f a v o r 

o f MFS on B e l l a ' s b r e a c h - o f - c o n t r a c t c l a i m . MFS p r e s e n t e d 

p r i m a f a c i e e v i d e n c e i n d i c a t i n g t h a t i t was e n t i t l e d t o a 

judg m e n t as a m a t t e r o f l a w on t h e b r e a c h - o f - c o n t r a c t c l a i m , 

t h u s s h i f t i n g t h e b u r d e n t o B e l l a t o p r e s e n t s u b s t a n t i a l 

e v i d e n c e o f a g e n u i n e i s s u e o f m a t e r i a l f a c t r e g a r d i n g t h e 

b r e a c h - o f - c o n t r a c t c l a i m . See L e e , 592 So. 2d a t 1038. 

However, B e l l a f a i l e d t o p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t 

i t h a d e i t h e r f i l e d a c l a i m w i t h t h e a r c h i t e c t o r t h a t t h e 

p r o v i s i o n s o f t h e g e n e r a l c o n d i t i o n s were i n a p p l i c a b l e t o t h e 

AI A f o r m c o n s t r u c t i o n c o n t r a c t e n t e r e d i n t o b e t w e e n t h e 

p a r t i e s ; i n s t e a d , i t m e r e l y a r g u e d b e f o r e t h e t r i a l c o u r t , a nd 
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a r g u e s on a p p e a l , t h a t MFS s h o u l d have p r o v i d e d t h a t e v i d e n c e . 

B e l l a ' s a rgument i s i n h e r e n t l y f l a w e d b e c a u s e i t was t h e p a r t y 

r e s p o n s i b l e f o r p r o d u c i n g s u c h e v i d e n c e , i f s u c h e v i d e n c e 

e x i s t e d . T h e r e f o r e , we a f f i r m t h e t r i a l c o u r t ' s summary 

ju d g m e n t i n f a v o r o f MFS on B e l l a ' s b r e a c h - o f - c o n t r a c t c l a i m . 

S u p p r e s s i o n C l a i m 

N e x t , we a d d r e s s B e l l a ' s argument t h a t t h e t r i a l c o u r t 

e r r e d i n e n t e r i n g a summary j u d g m e n t i n f a v o r o f MFS on i t s 

s u p p r e s s i o n c l a i m b e c a u s e , i t s a y s , i t s u b m i t t e d e v i d e n c e 

i n d i c a t i n g t h a t MFS was aware o f t h e i m p r o p e r c o n c r e t e 

s u b f l o o r i n g , w h i c h c a u s e d t h e w i d e s p r e a d c r a c k i n g o f t h e 

t i l e s . 

"The e l e m e n t s o f a c a u s e o f a c t i o n f o r f r a u d u l e n t 

s u p p r e s s i o n a r e : (1) a d u t y on t h e p a r t o f t h e d e f e n d a n t t o 

d i s c l o s e f a c t s ; (2) c o n c e a l m e n t o r n o n d i s c l o s u r e o f m a t e r i a l 

f a c t s b y t h e d e f e n d a n t ; (3) i n d u c e m e n t o f t h e p l a i n t i f f t o 

a c t ; (4) a c t i o n b y t h e p l a i n t i f f t o h i s o r h e r i n j u r y . " 

L a m b e r t v. M a i l H a n d l e r s B e n e f i t P l a n , 682 So. 2d 61, 63 ( A l a . 

1 9 9 6 ) . The c o m p l a i n t a l l e g e d t h a t MFS h a d c o n t i n u a l l y 

m i s r e p r e s e n t e d t h a t i t w o u l d c o r r e c t t h e c r a c k e d t i l e f l o o r i n g 

and o t h e r "punch l i s t " i t e m s and s u p p r e s s e d t h e t r u e f a c t s 
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r e g a r d i n g t h e d e f i c i e n c i e s i n t h e c o n s t r u c t i o n o f t h e h o t e l . 

B e l l a f u r t h e r a l l e g e d t h a t i t h a d been i n d u c e d t o i t s 

d e t r i m e n t , by t h e m i s r e p r e s e n t a t i o n s and t h e s u p p r e s s i o n o f 

f a c t s r e g a r d i n g t h e d e f i c i e n c i e s , t o d e l a y f i l i n g s u i t i n 

o r d e r t o a l l o w MFS o p p o r t u n i t i e s t o c o r r e c t t h e p r o b l e m s . 

The t r i a l c o u r t c o n c l u d e d t h a t B e l l a ' s s u p p r e s s i o n c l a i m 

was a l s o t i m e - b a r r e d p u r s u a n t t o § 6-5-221(a) and t h a t B e l l a 

h a d " n o t o f f e r e d any e v i d e n c e t h a t i t s a l l e g e d damages were 

t h e r e s u l t o f any s u p p r e s s i o n o r f r a u d by MFS." We d i s a g r e e . 

I n t h i s c a s e , B e l l a p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t 

MFS was aware o f d e f i c i e n c i e s i n t h e c o n c r e t e s l a b upon w h i c h 

t h e t i l e s were l a i d and t h a t t h o s e d e f i c i e n c i e s h a d t h e 

p o t e n t i a l t o c a u s e p r o b l e m s i n t h e f u t u r e . F u r t h e r , B e l l a 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t h a d i t b e e n aware o f t h e 

i s s u e s i t w o u l d have t i m e l y f i l e d s u i t . S p e c i f i c a l l y , B e l l a 

p r e s e n t e d t h e a f f i d a v i t o f S u r e s h Parmar, one o f B e l l a ' s 

p r i n c i p a l s , w h i c h s t a t e d t h a t " t h a t i f [MFS] w o u l d have b e e n 

t r u t h f u l r e g a r d i n g i t s a b i l i t y t o r e p a i r a l l t h e p u n c h l i s t 

i t e m s , i n c l u d i n g t h e t i l e f l o o r s and t h e f i n d i n g s o f i t s 

i n s p e c t i o n , I w o u l d have i m m e d i a t e l y i n i t i a t e d l i t i g a t i o n . " 

A d d i t i o n a l l y , H a w k i n s ' s v e r i f i e d a n swer i n d i c a t e s t h a t he h a d 
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n o t i f i e d MFS's p r o j e c t manager t h a t t h e i m p r o p e r u s a g e o f 

l i g h t - w e i g h t c o n c r e t e i n t h e g u e s t b a t h r o o m s was c a u s i n g 

c r a c k i n g and w o u l d c a u s e f u r t h e r i s s u e s once t h e t i l e was l a i d 

a nd t h a t t h e r e were w i d e s p r e a d c r a c k s t h r o u g h o u t t h e c o n c r e t e 

s l a b i n t h e l o b b y and b r e a k - r o o m a r e a s . T h e r e f o r e , b e c a u s e 

we c o n c l u d e t h a t t h e r e a r e g e n u i n e i s s u e s o f m a t e r i a l f a c t 

r e g a r d i n g B e l l a ' s s u p p r e s s i o n c l a i m , we r e v e r s e t h e summary 

jud g m e n t i n f a v o r o f MFS on t h i s c l a i m a n d remand t h e c a u s e t o 

t h e t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s o f t h i s c l a i m . 

E s t o p p e l C l a i m 

F i n a l l y , B e l l a a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

f a i l i n g t o f i n d t h a t MFS was e s t o p p e d f r o m a s s e r t i n g t h e 

a f f i r m a t i v e d e f e n s e t h a t B e l l a ' s c l a i m s were b a r r e d b y t h e 

a p p l i c a b l e s t a t u t e o f l i m i t a t i o n s . S p e c i f i c a l l y , B e l l a 

c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n n o t f i n d i n g t h a t MFS 

was e s t o p p e d f r o m a s s e r t i n g t h e s t a t u e o f l i m i t a t i o n s b e c a u s e , 

i t s a y s , MFS c o n c e a l e d c o n s t r u c t i o n d e f e c t s and had a g r e e d t o 

c o r r e c t a l l t h e d e f e c t s , s u c h as t h e c r a c k e d t i l e f l o o r i n g , 

l i s t e d on t h e "punch l i s t , " w h i c h h a d i n d u c e d B e l l a n o t t o 

f i l e a l a w s u i t . 
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I n i t s o r d e r d e n y i n g B e l l a ' s p o s t j u d g m e n t m o t i o n , t h e 

t r i a l c o u r t e x p l i c i t l y r e j e c t e d B e l l a ' s a r g ument t h a t 

e q u i t a b l e e s t o p p e l a p p l i e d , s t a t i n g : 

" F u r t h e r m o r e , e s t o p p e l p r i n c i p l e s do n o t a p p l y . 
See C i t y o f B i r m i n g h a m v. C o c h r a n e R o o f i n g & M e t a l  
Co., I n c . , 547 So. 2d 1159, 1167 ( A l a . 1 9 8 9 ) . I t i s 
c e r t a i n l y t r u e i n t h i s s t a t e t h a t ' i f a d e f e n d a n t 
r e p r e s e n t s t h a t a l a w s u i t i s u n n e c e s s a r y b e c a u s e he 
i n t e n d s t o t a k e c a r e o f t h e p r o b l e m he i s l i k e w i s e 
e s t o p p e d f r o m r a i s i n g t h e s t a t u t e o f l i m i t a t i o n s as 
a d e f e n s e . ' I d . However, t h e r e i s no e v i d e n c e t h a t 
t h e a c t i o n s o f MFS i n t h i s c a s e c o u l d be c o n s t r u e d 
as a p r o m i s e t o make r e p a i r s i n r e t u r n f o r a p r o m i s e 
by B e l l a n o t t o s u e . I d . " 

We a g r e e w i t h t h e t r i a l c o u r t t h a t t h e r e c o r d does n o t 

i n d i c a t e t h a t e s t o p p e l p r i n c i p l e s were a p p l i c a b l e t o t h i s 

a c t i o n . B e l l a a s s e r t s t h a t b e c a u s e t h e e v i d e n c e c o n t a i n e d i n 

t h e r e c o r d i n d i c a t e s t h a t MFS h a d bee n w o r k i n g w i t h B e l l a t o 

c o r r e c t t h e i t e m s l i s t e d on t h e "punch l i s t " f o r a t l e a s t a 

y e a r a f t e r t h e h o t e l h a d been i s s u e d i t s c e r t i f i c a t e o f 

o c c u p a n c y 3 and b e c a u s e t h e f l o o r i n g s u b c o n t r a c t o r , H a w k i n s , 

had n o t i f i e d MFS t h a t t h e r e were d e f e c t s i n t h e c o n c r e t e upon 

3 S p e c i f i c a l l y , B e l l a r e p e a t e d l y n o t e s t h a t an e l e c t r o n i c -
m a i l message f r o m MFS's p r i n c i p a l s e n t on A p r i l 27, 2007, 
w h i c h was s u b m i t t e d as an e x h i b i t i n o p p o s i t i o n t o MFS's 
summary-judgment m o t i o n , s t a t e d t h a t MFS's " i n t e n t i o n s have 
a l w a y s b e e n , and s t i l l a r e t o h o n o r [ i t s ] o b l i g a t i o n s and 
remedy e a c h and e v e r y w a r r a n t y i t e m on y o u r h o t e l . " 

26 



2110120 

w h i c h t h e t i l e was l a i d , MFS s h o u l d be e s t o p p e d f r o m b e i n g 

a b l e t o a s s e r t a s t a t u t e - o f - l i m i t a t i o n s d e f e n s e . I n a s s e r t i n g 

i t s a rgument on a p p e a l , B e l l a r e l i e s on Mason v. C o u n t y o f 

M o b i l e , 410 So. 2d 19 ( A l a . 1 9 8 2 ) , Ex P a r t e Y o u n g b l o o d , 413 

So. 2d 1146 ( A l a . 1 9 8 1 ) , A r k e l L a n d Co. v. C a g l e , 445 So. 2d 

858 ( A l a . 1 9 8 3 ) , and P a r k e r v. Ward, 224 A l a . 80, 139 So. 215 

(1932) . However, i n C i t y o f B i r m i n g h a m v. C o c h r a n e R o o f i n g & 

M e t a l Co., 547 So. 2d 1159 ( A l a . 1 9 8 9 ) , w h i c h t h e t r i a l c o u r t 

n o t e d i n i t s o r d e r , o u r supreme c o u r t l i m i t e d t h e p r i n c i p l e s 

o f e q u i t a b l e e s t o p p e l s e t f o r t h i n t h e c a s e s B e l l a c i t e s i n a 

f a c t u a l s i t u a t i o n s t r i k i n g l y s i m i l a r t o t h e c u r r e n t c a s e . 

I n C o c h r a n e , o u r supreme c o u r t r e j e c t e d t h e p l a i n t i f f ' s 

a r gument t h a t t h e d e f e n d a n t s s h o u l d have been e s t o p p e d f r o m 

a s s e r t i n g t h e s t a t u t e - o f - l i m i t a t i o n s d e f e n s e b e c a u s e t h e 

d e f e n d a n t s , b y c o o p e r a t i n g i n a t t e m p t i n g t o r e p a i r t h e r o o f , 

i n d u c e d t h e p l a i n t i f f s n o t t o f i l e a l a w s u i t . I d . a t 1167-68. 

I n r e a c h i n g i t s c o n c l u s i o n l i m i t i n g t h e e q u i t a b l e - e s t o p p e l 

p r i n c i p l e s , o u r supreme c o u r t s t a t e d : 

" F i n a l l y , i f t h e s e e q u i t a b l e p r i n c i p l e s were 
t a k e n t o t h e i r l i m i t s t h e y c o u l d y i e l d r i d i c u l o u s 
r e s u l t s t h a t w o u l d , i n e f f e c t , n e g a t e t h e s t a t u t e o f 
l i m i t a t i o n s . F o r i n s t a n c e , i n t h e c o n s t r u c t i o n 
i n d u s t r y i t i s c o n c e i v a b l e t h a t an owner and an 
a r c h i t e c t c o u l d c o n t i n u e some f o r m o f w o r k i n g 
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r e l a t i o n s h i p f o r t e n o r more y e a r s a f t e r a b u i l d i n g 
was c e r t i f i e d t o be c o m p l e t e . I f e s t o p p e l p r e v e n t e d 
t h e a s s e r t i o n o f t h e s t a t u t e o f l i m i t a t i o n s as a 
d e f e n s e , t h e n t h e owner c o u l d f i l e s u i t many y e a r s 
a f t e r t h e c o n t r a c t was c o m p l e t e d , c l a i m i n g t h a t he 
was u n s a t i s f i e d w i t h t h e i n i t i a l d e s i g n o r 
c o n s t r u c t i o n , b u t t h a t he had been ' i n d u c e d ' n o t t o 
f i l e s u i t d u r i n g t h e y e a r s t h a t t h e a r c h i t e c t was 
e i t h e r c o n s u l t i n g w i t h h i m o r m a k i n g r e p a i r s . 
C l e a r l y , e s t o p p e l was n o t meant t o d e f e a t t h e 
s t a t u t e o f l i m i t a t i o n s d e f e n s e i n e v e r y c a s e where 
a d e f e n d a n t a t t e m p t s t o remedy p r o b l e m s t h a t m i g h t 
o t h e r w i s e l e a d t o a l a w s u i t . " 

I d . 

L i k e i n C o c h r a n e , i t i s u n d i s p u t e d t h a t B e l l a was aware 

o f t h e c r a c k e d t i l e f l o o r i n g f r o m t h e t i m e t h e h o t e l was 

i s s u e d i t s c e r t i f i c a t e o f o c c u p a n c y on A p r i l 5, 2006. 

F u r t h e r , B e l l a was w e l l aware o f i t s r i g h t t o sue MFS, and t h e 

p a r t i e s a g r e e t h a t a t w o - y e a r s t a t u t e o f l i m i t a t i o n s , p u r s u a n t 

t o § 6-5-221, a p p l i e s t o B e l l a ' s c l a i m s . Thus, B e l l a was 

aware o f t h e t i l e - f l o o r i n g d e f e c t s f r o m A p r i l 2006, and, 

a l t h o u g h MFS h a d a t t e m p t e d t o r e p a i r t h e d e f e c t s f o r an e n t i r e 

y e a r a f t e r t h e y h a d been d i s c o v e r e d w i t h o u t r e m e d y i n g t h e 

i s s u e , B e l l a c o n t i n u e d t o w a i t a t o t a l o f two y e a r s and f o u r 

months f r o m t h e d a t e i t was aware o f t h e d e f e c t s t o f i l e a 

l a w s u i t . We c o n c l u d e t h a t B e l l a c o u l d n o t have r e a s o n a b l y 

r e l i e d upon MFS's c o n t i n u o u s r e p a i r work, w h i c h n e v e r 

28 



2110120 

c o r r e c t e d , e v e n t e m p o r a r i l y , t h e d e f e c t s , as a r e a s o n f o r 

f a i l i n g t o f i l e s u i t w i t h i n t h e a p p l i c a b l e l i m i t a t i o n s p e r i o d ; 

t h e r e f o r e , we c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t e r r i n 

d e t e r m i n i n g t h a t t h e d o c t r i n e o f e q u i t a b l e e s t o p p e l was 

i n a p p l i c a b l e t o B e l l a ' s c l a i m r e g a r d i n g t h e c r a c k e d t i l e 

f l o o r i n g . 

C o n c l u s i o n 

A c c o r d i n g l y , we a f f i r m t h e t r i a l c o u r t ' s summary ju d g m e n t 

i n f a v o r o f MFS on B e l l a ' s w a n t o n n e s s c l a i m , t h i r d - p a r t y -

b e n e f i c i a r y c l a i m , n e g l i g e n t - h i r i n g , - s u p e r v i s i o n , a n d -

t r a i n i n g c l a i m , b r e a c h - o f - c o n t r a c t c l a i m , and n e g l i g e n t -

c o n s t r u c t i o n c l a i m r e g a r d i n g t h e w i d e s p r e a d c r a c k i n g o f t i l e 

f l o o r i n g . We r e v e r s e t h e t r i a l c o u r t ' s summary ju d g m e n t i n 

f a v o r o f MFS on B e l l a ' s s u p p r e s s i o n c l a i m and i t s n e g l i g e n t -

c o n s t r u c t i o n c l a i m r e g a r d i n g t h e d e f e c t s o t h e r t h a n t h e c l a i m 

c o n c e r n i n g t h e c r a c k e d t i l e f l o o r i n g , a nd we remand t h e c a u s e 

t o t h e t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , and P i t t m a n and Moore, J J . , c o n c u r . 

B r y a n , J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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