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BRYAN, Judge. 

M.W.H. ("the mother") appeals from a judgment e n t e r e d by 

the DeKalb J u v e n i l e Court ("the j u v e n i l e c o u r t " ) t h a t d e n i e d 

her p e t i t i o n t o modify c u s t o d y of her son, C.J.W. ("the 

c h i l d " ) , i n f a v o r of R.W. ("the m a t e r n a l g r a n d f a t h e r " ) and 
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L.W. ("the m a t e r n a l stepgrandmother") ( h e r e i n a f t e r r e f e r r e d t o 

c o l l e c t i v e l y as "the m a t e r n a l g r a n d p a r e n t s " ) . We a f f i r m . 

P r o c e d u r a l H i s t o r y 

The r e c o r d i n d i c a t e s t h a t , on J u l y 19, 2006, the m a t e r n a l 

g r a n d p a r e n t s , i n case no. JU-06-283.01, f i l e d a dependency 

p e t i t i o n i n the j u v e n i l e c o u r t . I n t h e i r p e t i t i o n , the 

ma t e r n a l g r a n d p a r e n t s a l l e g e d t h a t the c h i l d was dependent 

because the c h i l d ' s f a t h e r was unknown, the mother was manic 

d e p r e s s i v e , and the mother was not a b l e t o p r o v i d e a f i t and 

pr o p e r home f o r the c h i l d . They f u r t h e r a l l e g e d t h a t the 

mother was l i v i n g i n the m a t e r n a l g r a n d p a r e n t s ' home w i t h the 

c h i l d a t the time the p e t i t i o n was f i l e d , t h a t the mother was 

p l a n n i n g t o take the c h i l d t o I l l i n o i s , t h a t the home t h a t the 

mother was g o i n g t o take the c h i l d t o i n I l l i n o i s was not a 

f i t and p r o p e r p l a c e f o r the c h i l d , and t h a t t o remove the 

c h i l d from the home of the m a t e r n a l g r a n d p a r e n t s would mean 

t h a t the c h i l d would be abandoned. The m a t e r n a l g r a n d p a r e n t s 

sought temporary and permanent custody of the c h i l d . I n 

August 2006, the j u v e n i l e c o u r t e n t e r e d a d e f a u l t judgment 

awarding c u s t o d y of the c h i l d t o the m a t e r n a l g r a n d p a r e n t s . 

The mother s u b s e q u e n t l y f i l e d a motion t o s e t a s i d e the 
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d e f a u l t judgment. The r e c o r d i n d i c a t e s t h a t the p a r t i e s 

appeared b e f o r e the j u v e n i l e c o u r t f o r a h e a r i n g on September 

19, 2006. On or about September 26, 2006, the j u v e n i l e c o u r t 

e n t e r e d a judgment t h a t s e t a s i d e the d e f a u l t judgment and 

awarded the m a t e r n a l g r a n d p a r e n t s custody of the c h i l d " a f t e r 

c o l l o q u y w i t h the p a r t i e s . " The mother was awarded 

" r e a s o n a b l e v i s i t a t i o n " w i t h the c h i l d t h a t was t o be 

" g e n e r a l l y s u p e r v i s e d " by the m a t e r n a l g r a n d p a r e n t s . There i s 

no i n d i c a t i o n i n the judgment t h a t i t was i n t e n d e d t o be a 

temporary o r d e r t h a t would a l l o w the mother time t o 

r e h a b i l i t a t e h e r s e l f . No appe a l was taken from t h a t judgment. 

Almost one year l a t e r , on August 16, 2007, i n case no. 

JU-06-283.02, the m a t e r n a l g r a n d p a r e n t s f i l e d a p e t i t i o n i n 

the j u v e n i l e c o u r t t o modify the mother's v i s i t a t i o n r i g h t s 

w i t h the c h i l d . They a l l e g e d t h a t the mother was i n an 

a b u s i v e r e l a t i o n s h i p and t h a t her v i s i t a t i o n r i g h t s were due 

to be t e r m i n a t e d . The m a t e r n a l g r a n d p a r e n t s a l s o r e q u e s t e d an 

award of c h i l d s u pport from the mother. On August 22, 2007, 

the mother f i l e d an answer t o the m a t e r n a l g r a n d p a r e n t s ' 

p e t i t i o n and a c o u n t e r c l a i m r e q u e s t i n g s o l e l e g a l and p h y s i c a l 

c u s t o d y of the c h i l d . She a l l e g e d t h a t t h e r e had been a 
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m a t e r i a l change i n c i r c u m s t a n c e s s i n c e the m a t e r n a l 

g r a n d p a r e n t s were awarded c u s t o d y of the c h i l d and t h a t the 

c h i l d ' s b e s t s i n t e r e s t s would be promoted by the change so as 

to overcome the i n h e r e n t d i s r u p t i v e e f f e c t caused by the 

change i n custody. 

On June 23, 2008, the j u v e n i l e c o u r t e n t e r e d a pendente 

l i t e o r d e r based on an agreement of the p a r t i e s . Pursuant t o 

t h a t o r d e r , the m a t e r n a l g r a n d p a r e n t s m a i n t a i n e d custody of 

the c h i l d , the mother was o r d e r e d t o pay $150 a month i n c h i l d 

s u p p o r t , the mother was awarded s p e c i f i c v i s i t a t i o n r i g h t s 

w i t h the c h i l d , the mother was o r d e r e d t o see a p s y c h i a t r i s t , 

and the mother and the m a t e r n a l g r a n d f a t h e r were o r d e r e d t o 

a t t e n d f a m i l y c o u n s e l i n g . 1 

The j u v e n i l e c o u r t s e t the f i n a l h e a r i n g on the pending 

r e q u e s t s f o r r e l i e f f o r September 8, 2008. On September 9, 

2008, the j u v e n i l e c o u r t e n t e r e d an o r d e r t h a t s t a t e d t h a t the 

case had been c a l l e d f o r t r i a l but was not ready t o be heard. 

1The o r d e r a l s o s t a t e d t h a t " t h e ex p a r t e p r o t e c t i o n o r d e r 
e x e c u t e d on August 16, 2007, and a l l addendums t h e r e t o i n case 
number DR-2007-414 are hereby revoked and h e l d f o r naught." 
A p p a r e n t l y , case no. DR-2007-414 i s a r e l a t e d a c t i o n i n v o l v i n g 
the same p a r t i e s . No i s s u e s r e l a t i n g t o a judgment or o r d e r i n 
case no. DR-2007-414 have been r a i s e d by the p a r t i e s i n t h i s 
a p p e a l . 
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The j u v e n i l e c o u r t r e s c h e d u l e d the f i n a l h e a r i n g f o r November 

6, 2008, o r d e r e d the mother t o schedu l e and complete a 

p s y c h i a t r i c e v a l u a t i o n b e f o r e the f i n a l h e a r i n g , and l e f t the 

mother's v i s i t a t i o n i n p l a c e . On November 6, 2008, an or d e r 

n e a r l y i d e n t i c a l t o the September 9, 2008, o r d e r was e n t e r e d 

and the j u v e n i l e c o u r t s t a t e d t h a t " t h i s m a t t er s h a l l come f o r 

h e a r i n g on motion of any p a r t y . " 

N o t h i n g f u r t h e r happened i n the case u n t i l the mother's 

a t t o r n e y f i l e d a motion t o withdraw on F e b r u a r y 9, 2010, 

s t a t i n g t h a t the case had been dormant s i n c e November 2008 and 

t h a t he had had no c o n t a c t w i t h the mother s i n c e t h a t t i m e . 

On A p r i l 28, 2010, the mother f i l e d a motion t o s e t a f i n a l 

h e a r i n g and a renewed motion f o r cust o d y of the c h i l d . She 

a l l e g e d t h a t she had undergone t r e a t m e n t s i n c e the l a s t 

h e a r i n g , t h a t she had a s t a b l e home, t h a t she had c o n s i s t e n t l y 

p a i d c h i l d s u p p o r t t o the m a t e r n a l g r a n d p a r e n t s , and t h a t 

t h e r e was no reason why she s h o u l d not have custody of the 

c h i l d . 

The j u v e n i l e c o u r t conducted an ore tenus h e a r i n g on 

A p r i l 19, 2011. On June 9, 2011, the j u v e n i l e c o u r t i s s u e d a 

judgment s t a t i n g t h a t the c u s t o d y - m o d i f i c a t i o n s t a n d a r d t o be 
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a p p l i e d t o the mother's r e q u e s t f o r c u s t o d y of the c h i l d was 

the c u s t o d y - m o d i f i c a t i o n s t a n d a r d s e t f o r t h i n Ex p a r t e  

McLendon, 455 So. 2d 863 ( A l a . 1984) . Without making any 

s p e c i f i c f i n d i n g s of f a c t , the j u v e n i l e c o u r t n e v e r t h e l e s s 

found t h a t the c h i l d was dependent and awarded " p r i m a r y c a r e , 

custody, and c o n t r o l " of the c h i l d t o the m a t e r n a l 

g r a n d p a r e n t s . The j u v e n i l e c o u r t awarded the mother s p e c i f i c 

v i s i t a t i o n w i t h the c h i l d and o r d e r e d the mother t o c o n t i n u e 

p a y i n g c h i l d s u p p o r t t o the m a t e r n a l g r a n d p a r e n t s . 

N e i t h e r the mother nor the m a t e r n a l g r a n d p a r e n t s f i l e d a 

postjudgment motion c h a l l e n g i n g any p a r t of the j u v e n i l e 

c o u r t ' s judgment. On June 17, 2011, the mother f i l e d a n o t i c e 

of a p p e a l i n case no. JU-06-283.02 t o the DeKalb C i r c u i t 

C o u r t . The j u v e n i l e c o u r t s u b s e q u e n t l y c e r t i f i e d the r e c o r d 

as adequate f o r a p p e a l , and the DeKalb C i r c u i t Court 

t r a n s f e r r e d the mother's appe a l t o t h i s c o u r t . 2 

I s s u e s 

On a p p e a l , the mother contends t h a t the j u v e n i l e c o u r t 

d i d not have s u b j e c t - m a t t e r j u r i s d i c t i o n t o d e c i d e her 

2 A p p a r e n t l y , the a p p e a l t o the DeKalb C i r c u i t C ourt was 
a s s i g n e d case no. CV-11-92. 
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c u s t o d y - m o d i f i c a t i o n p e t i t i o n and t h a t , i f the j u v e n i l e c o u r t 

d i d have s u b j e c t - m a t t e r j u r i s d i c t i o n , the j u v e n i l e c o u r t e r r e d 

by a p p l y i n g the McLendon s t a n d a r d t o her r e q u e s t f o r cus t o d y 

of the c h i l d . 

D i s c u s s i o n 

I n i t i a l l y , we note t h a t the i s s u e s p r e s e n t e d on appea l by 

the mother are q u e s t i o n s of law. " A c c o r d i n g l y , t h i s c o u r t 

w i l l r e v i e w the j u v e n i l e c o u r t ' s judgment de novo, w i t h o u t 

g i v i n g any presumption of c o r r e c t n e s s t o the j u v e n i l e c o u r t ' s 

l e g a l c o n c l u s i o n s . " J.W. v. C.B., 68 So. 3d 878, 879 ( A l a . 

C i v . App. 2011). 

The mother f i r s t argues t h a t the j u v e n i l e c o u r t d i d not 

have s u b j e c t - m a t t e r j u r i s d i c t i o n over her r e q u e s t f o r cus t o d y 

of the c h i l d i n case no. JU-06-283.02 because, she s a y s , the 

j u v e n i l e c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over the 

dependency a c t i o n i n i t i a t e d by the m a t e r n a l g r a n d p a r e n t s i n 

2006, i . e . , case no. JU-06-283.01. She argues t h a t (1) the 

m a t e r n a l g r a n d p a r e n t s ' o r i g i n a l dependency p e t i t i o n was not 

f i l e d w i t h a j u v e n i l e i n t a k e o f f i c e r , see former § 12-15-50, 

A l a . Code 1975; (2) t h a t the a l l e g a t i o n s of dependency i n the 

i n i t i a l dependency p e t i t i o n were i n s u f f i c i e n t t o in v o k e the 
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j u r i s d i c t i o n of the j u v e n i l e c o u r t ; and (3) t h a t the j u v e n i l e 

d i d not f i n d the c h i l d dependent or the mother u n f i t i n the 

September 2006 judgment awarding c u s t o d y of the c h i l d t o the 

m a t e r n a l g r a n d p a r e n t s . 3 

I t i s c l e a r from our r e v i e w of the September 2006 

judgment t h a t i t was e n t e r e d a f t e r an agreement of the p a r t i e s 

because the award of cu s t o d y t o the m a t e r n a l g r a n d p a r e n t s was 

made a f t e r o n l y a c o l l o q u y w i t h the p a r t i e s . Moreover, t h e r e 

i s n o t h i n g i n the September 2006 judgment t o i n d i c a t e t h a t the 

judgment was not f i n a l — t h e r e was no f u r t h e r r e v i e w 

s c h e d u l e d and no c l a i m s l e f t u n a d j u d i c a t e d . As we noted 

above, t h e r e was no appe a l taken from t h a t judgment. A l t h o u g h 

t h i s c o u r t does not u s u a l l y e n t e r t a i n c o l l a t e r a l a t t a c k s on 

judgments t h a t are f i n a l and have not been appealed, see  

Morgan v. L a u d e r d a l e Cnty. Dep't of Pensions & Sec., 494 So. 

2d 649, 651 ( A l a . C i v . App. 1986), we w i l l c o n s i d e r the 

mother's arguments because they i m p l i c a t e the j u v e n i l e c o u r t ' s 

c o n t i n u i n g s u b j e c t - m a t t e r j u r i s d i c t i o n t o determine the 

3We note t h a t the mother's c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g 
was i n i t i a t e d i n the j u v e n i l e c o u r t b e f o r e January 1, 2009. 
A c c o r d i n g l y , the Alabama J u v e n i l e J u s t i c e A c t , as i t e x i s t e d 
b e f o r e January 1, 2009, a p p l i e s i n t h i s case. See former § 
12-15-1 e t seq., A l a . Code 1975. 
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mother's r e q u e s t f o r cu s t o d y of the c h i l d . See former § 12-15¬

32, A l a . Code 1975 ( s e t t i n g f o r t h the j u v e n i l e c o u r t ' s 

c o n t i n u i n g j u r i s d i c t i o n b e f o r e January 1, 2009). 

R e g a r d i n g the f i r s t p a r t of her argument, even i f we 

assume t h a t the m a t e r n a l g r a n d p a r e n t s ' dependency p e t i t i o n was 

not f i l e d by a j u v e n i l e i n t a k e o f f i c e r , we cannot conclude 

t h a t the j u v e n i l e c o u r t d i d not o b t a i n j u r i s d i c t i o n t o 

c o n s i d e r the dependency p e t i t i o n on t h a t b a s i s . The r e c o r d 

r e v e a l s t h a t the m a t e r n a l g r a n d p a r e n t s f i l e d a v e r i f i e d 

dependency p e t i t i o n t h a t i n c l u d e d a f f i d a v i t s from the m a t e r n a l 

g r a n d f a t h e r and the m a t e r n a l stepgrandmother. In W.T.H. v.  

M.M.M., 915 So. 2d 64, 71-72 ( A l a . C i v . App. 2005), i n which 

i t was u n d i s p u t e d t h a t the dependency p e t i t i o n i n t h a t case 

had not been s i g n e d or f i l e d by a j u v e n i l e i n t a k e o f f i c e r , 

t h i s c o u r t h e l d t h a t t h e r e was "no p r o c e d u r a l i r r e g u l a r i t y " 

and t h a t the j u v e n i l e c o u r t ' s dependency judgment was not v o i d 

or o t h e r w i s e due t o be r e v e r s e d because the dependency 

p e t i t i o n had been v e r i f i e d by the p e t i t i o n i n g p a r t y and the 

dependency p e t i t i o n had been d e l i v e r e d t o and f i l e d w i t h the 

c l e r k of the j u v e n i l e c o u r t . A c c o r d i n g l y , we f i n d no m e r i t i n 

the f i r s t p a r t of the mother's argument. 
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We a l s o d i s a g r e e w i t h the mother's c o n t e n t i o n t h a t the 

a l l e g a t i o n s i n the i n i t i a l dependency p e t i t i o n were 

i n s u f f i c i e n t t o i n v o k e the dependency j u r i s d i c t i o n of the 

j u v e n i l e c o u r t . The m a t e r n a l g r a n d p a r e n t s ' J u l y 2006 

dependency p e t i t i o n s p e c i f i c a l l y a l l e g e d t h a t the c h i l d was 

dependent, and i t a l s o a l l e g e d s p e c i f i c f a c t s t h a t , i f proven 

t o be t r u e , c o u l d show t h a t the c h i l d was dependent. See J.W.  

v. N.K.M., 999 So. 2d 526, 532-33 ( A l a . C i v . App. 2008) 

( c o n c l u d i n g t h a t the f a c t u a l a l l e g a t i o n s i n the dependency 

p e t i t i o n , c o u p l e d w i t h the s p e c i f i c a l l e g a t i o n s t h a t the c h i l d 

was dependent and t h a t the c h i l d ' s b e s t i n t e r e s t s would be 

s e r v e d by awarding the p e t i t i o n e r c u s t o d y of the c h i l d , were 

s u f f i c i e n t t o i n v o k e the j u r i s d i c t i o n of the j u v e n i l e c o u r t ) . 

F urthermore, i n Ex p a r t e L.E.O., 61 So. 3d 1042, 1047 ( A l a . 

2010), our supreme c o u r t h e l d t h a t , when d e t e r m i n i n g whether 

a c h i l d i s i n need of care or s u p e r v i s i o n p u r s u a n t t o the 

d e f i n i t i o n of dependency, a j u v e n i l e c o u r t "must c o n s i d e r 

whether the c h i l d i s r e c e i v i n g adequate care and s u p e r v i s i o n 

from those persons l e g a l l y o b l i g a t e d t o care f o r and/or  

s u p e r v i s e the c h i l d . " The r e c o r d i n d i c a t e s t h a t , a l t h o u g h the 

m a t e r n a l g r a n d p a r e n t s had been p r o v i d i n g care f o r the c h i l d 
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w h i l e the c h i l d l i v e d i n t h e i r home, the m a t e r n a l g r a n d p a r e n t s 

were not l e g a l l y o b l i g a t e d t o do so. A c c o r d i n g l y , we conclude 

t h a t the dependency p e t i t i o n f i l e d by the m a t e r n a l 

g r a n d p a r e n t s i n v o k e d the dependency j u r i s d i c t i o n of the 

j u v e n i l e c o u r t . 

The mother a l s o argues t h a t the j u v e n i l e c o u r t d i d not 

have j u r i s d i c t i o n because i t d i d not e x p r e s s l y f i n d t h a t the 

c h i l d was dependent i n the September 2006 judgment t h a t 

awarded c u s t o d y of the c h i l d t o the m a t e r n a l g r a n d p a r e n t s . 

" [ T ] h i s c o u r t has h e l d t h a t when the e v i d e n c e i n the r e c o r d 

s u p p o r t s a f i n d i n g of dependency and when the t r i a l c o u r t has 

made a d i s p o s i t i o n c o n s i s t e n t w i t h a f i n d i n g of dependency, i n 

the i n t e r e s t of j u d i c i a l economy t h i s c o u r t may h o l d t h a t a 

f i n d i n g of dependency i s i m p l i c i t i n the t r i a l c o u r t ' s 

judgment." J.P. v. S.S., 989 So. 2d 591, 598 ( A l a . C i v . App. 

2008). As we s t a t e d above, i t i s e v i d e n t t h a t the September 

2006 judgment was e n t e r e d based on an agreement of the 

p a r t i e s . Because the mother agreed t o a l l o w the m a t e r n a l 

g r a n d p a r e n t s t o have cu s t o d y of the c h i l d i n response t o the 

m a t e r n a l g r a n d p a r e n t s ' pending dependency p e t i t i o n , we 

conclude t h a t the mother agreed t h a t she was unable t o p r o v i d e 
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p r o p e r care and sup p o r t f o r the c h i l d , i . e . , t h a t the c h i l d 

was dependent. 4 See former § 12-15-1(10), A l a . Code 1975 

( d e f i n i n g a dependent c h i l d ) . A c c o r d i n g l y , we conclude t h a t 

the j u v e n i l e c o u r t i m p l i c i t l y found t h a t the c h i l d was 

dependent i n the September 2006 judgment and, p u r s u a n t t o t h a t 

i m p l i c i t f i n d i n g , awarded cus t o d y of the c h i l d t o the m a t e r n a l 

g r a n d p a r e n t s . A c c o r d i n g l y , we conclude t h a t the j u v e n i l e 

c o u r t had c o n t i n u i n g s u b j e c t - m a t t e r j u r i s d i c t i o n t o c o n s i d e r 

the mother's c u s t o d y - m o d i f i c a t i o n p e t i t i o n i n i t i a l l y f i l e d i n 

August 2007. See former § 12-15-32(a) ("For purposes of t h i s 

c h a p t e r , j u r i s d i c t i o n o b t a i n e d by the j u v e n i l e c o u r t i n any 

case of a c h i l d s h a l l be r e t a i n e d by i t u n t i l the c h i l d 

becomes 21 years of age u n l e s s t e r m i n a t e d p r i o r t h e r e t o by 

4 T h i s c o n c l u s i o n s h o u l d not be rea d as h o l d i n g t h a t a 
p a r e n t s t i p u l a t e s t h a t t h e i r c h i l d i s dependent anytime the 
p a r e n t agrees t o a l l o w a nonparent t o have temporary cus t o d y 
of t h e i r c h i l d . T h i s c o n c l u s i o n i s l i m i t e d t o cases such as 
t h i s one, i . e . , cases i n which t h e r e i s a pending dependency 
p e t i t i o n f i l e d by a nonparent t h a t a l l e g e s t h a t the c h i l d i n 
q u e s t i o n does not have a p a r e n t a b l e or w i l l i n g t o p r o v i d e 
care or sup p o r t f o r the c h i l d . In such a case, a j u v e n i l e 
c o u r t would have j u r i s d i c t i o n t o make a c u s t o d i a l d i s p o s i t i o n 
of the c h i l d o n l y i f the c h i l d was dependent. See K.C.G. v.  
S.J.R., 46 So. 3d 499, 501-02 ( A l a . C i v . App. 2010) (a 
j u v e n i l e c o u r t has j u r i s d i c t i o n t o make a c u s t o d i a l 
d i s p o s i t i o n of a c h i l d i n a dependency p r o c e e d i n g o n l y i f the 
j u v e n i l e c o u r t determines t h a t the c h i l d i s dependent). 
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o r d e r of the judge of the j u v e n i l e c o u r t " ) . 

To the e x t e n t t h a t the mother, i n her b r i e f on a p p e a l , 

c h a l l e n g e s the s u f f i c i e n c y of the evi d e n c e t o sup p o r t an 

i m p l i c i t f i n d i n g of dependency i n the j u v e n i l e c o u r t ' s 

September 2006 judgment, we w i l l not c o n s i d e r t h a t argument 

because the time f o r making such an argument has l o n g passed. 

See Morgan, 494 So. 2d a t 651. 

At the s t a r t of the ore tenus h e a r i n g , the mother argued 

t h a t the j u v e n i l e c o u r t c o u l d make a cust o d y d e t e r m i n a t i o n 

r e g a r d i n g the c h i l d o n l y i f t h e r e was a f i n d i n g t h a t the c h i l d 

was dependent. T h e r e f o r e , she argued, the e n t i r e case s h o u l d 

be d i s m i s s e d and cust o d y of the c h i l d r e t u r n e d t o the mother 

because t h e r e was no i n d i c a t i o n t h a t the c h i l d had ever been 

d e c l a r e d dependent by the j u v e n i l e c o u r t . The a t t o r n e y f o r 

the m a t e r n a l g r a n d p a r e n t s responded by a r g u i n g t h a t an 

i m p l i c i t f i n d i n g of dependency had been made i n the September 

2006 judgment based on the p l e a d i n g s b e f o r e the c o u r t and the 

c o l l o q u y t h a t l e d t o the September 200 6 judgment. In the June 

2011 judgment, a f t e r i t h e l d t h a t the McLendon s t a n d a r d 

a p p l i e d t o the mother's p e t i t i o n f o r custody of the c h i l d , the 

j u v e n i l e c o u r t found the c h i l d dependent. At f i r s t g l a n c e , 
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those two f i n d i n g s appear t o render the j u v e n i l e c o u r t ' s 

judgment i n t e r n a l l y i n c o n s i s t e n t because the McLendon s t a n d a r d 

does not a p p l y i n the d i s p o s i t i o n a l phase of a dependency 

p r o c e e d i n g . See T.B. v. T.H., 30 So. 3d 429, 432 ( A l a . C i v . 

App. 2009) (a f i n d i n g t h a t the McLendon s t a n d a r d had been met 

i s i n c o n s i s t e n t w i t h a d i s p o s i t i o n under the dependency 

s t a t u t e , which i s governed by the "best i n t e r e s t s " s t a n d a r d ) . 

However, the McLendon s t a n d a r d does a p p l y t o a p e t i t i o n t o 

modify an award of "permanent" cus t o d y t h a t was made pu r s u a n t 

t o a f i n d i n g t h a t the c h i l d was dependent. See P.A. v. L.S., 

78 So. 3d 979, 981 ( A l a . C i v . App. 2011) ("When a j u v e n i l e 

c o u r t has e n t e r e d a judgment awarding c u s t o d y of a dependent 

c h i l d t o a r e l a t i v e , a p a r e n t s e e k i n g t o modify t h a t c u s t o d y 

must meet the McLendon s t a n d a r d i n o r d e r t o r e g a i n c u s t o d y of 

the c h i l d . " ) . 

T h i s c o u r t must c o n s t r u e the j u v e n i l e c o u r t ' s judgment, 

i f p o s s i b l e , i n a manner t h a t would u p h o l d the v a l i d i t y of the 

judgment. See Ex p a r t e S n i d e r , 929 So. 2d 447, 457 ( A l a . 2005) 

( q u o t i n g C l a r k v. Board of D e n t a l Exam'rs of G e o r g i a , 240 Ga. 

289, 294, 240 S.E.2d 250, 254 (1977), q u o t i n g i n t u r n B y r d v.  

Goodman, 195 Ga. 621, 621, 25 S.E.2d 34, 35 (1943) ( S y l l a b u s 
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by the C o u r t ) ) ("'"When a judgment i s s u s c e p t i b l e of two 

meanings, one of which would render i t i l l e g a l and the o t h e r 

p r o p e r , t h a t c o n s t r u c t i o n w i l l , i f r e a s o n a b l y p o s s i b l e , be 

g i v e n i t t h a t would render i t l e g a l . " ' " ) . C o n s i d e r i n g the 

arguments p r e s e n t e d t o the j u v e n i l e c o u r t a t the s t a r t of the 

ore tenus h e a r i n g , and c o n s i d e r i n g t h a t the same j u v e n i l e -

c o u r t judge p r e s i d e d over the o r i g i n a l dependency p r o c e e d i n g 

and the mother's c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g , we c o n s t r u e 

the j u v e n i l e c o u r t ' s judgment as h o l d i n g t h a t the c h i l d had 

been found dependent i n the September 2006 judgment, t h a t the 

McLendon s t a n d a r d a p p l i e d t o the mother's c u s t o d y - m o d i f i c a t i o n 

p e t i t i o n , and t h a t the mother f a i l e d t o meet her burden of 

p r o o f . 

We agree w i t h the mother's c o n t e n t i o n i n her b r i e f on 

ap p e a l t h a t the u n d e r l y i n g a c t i o n was h a n d l e d as a cus t o d y 

case, not a dependency case. Thus, we r e j e c t any i m p l i c a t i o n 

i n the j u v e n i l e c o u r t ' s June 2011 judgment t h a t the c h i l d was 

dependent a t the time t h a t t h a t judgment was e n t e r e d . The 

o n l y p e t i t i o n s pending b e f o r e the j u v e n i l e c o u r t a t the time 

of t r i a l were the mother's r e q u e s t f o r cus t o d y of the c h i l d 

and the m a t e r n a l g r a n d p a r e n t s ' r e q u e s t s f o r an award of c h i l d 
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supp o r t and f o r t e r m i n a t i o n of the mother's v i s i t a t i o n w i t h 

the c h i l d . 5 

F i n a l l y , the mother argues t h a t the j u v e n i l e c o u r t e r r e d 

by c o n c l u d i n g t h a t the McLendon s t a n d a r d a p p l i e d t o her 

r e q u e s t f o r c u s t o d y of the c h i l d because t h e r e had not been a 

f i n a l judgment d e c l a r i n g the c h i l d dependent or f i n d i n g her 

u n f i t . However, we have a l r e a d y c o n c l u d e d t h a t the September 

2006 judgment c o n t a i n e d an i m p l i c i t f i n d i n g of dependency and 

t h a t i t was a f i n a l judgment. We agree w i t h the mother's 

c o n t e n t i o n t h a t t h e r e were s e v e r a l pendente l i t e o r d e r s 

e n t e r e d i n 2007 and 2008 r e l a t e d t o the mother's r e q u e s t f o r 

c u s t o d y and t h a t those pendente l i t e o r d e r s d i d not a l t e r the 

a p p l i c a b l e c u s t o d y - m o d i f i c a t i o n s t a n d a r d . See Sims v. Sims, 

515 So. 2d 1, 2-3 ( A l a . C i v . App. 1987). However, she f u r t h e r 

argues t h a t the p a r e n t a l p r e sumption s e t f o r t h i n Ex p a r t e 

T e r r y , 494 So. 2d 628 ( A l a . 1986), s h o u l d have been a p p l i e d . 

T h i s c o u r t has, many t i m e s , r e j e c t e d such an argument. 

"Ex p a r t e T e r r y c o n f i r m s l o n g - s t a n d i n g Alabama 
law t h a t a f i t n a t u r a l p a r e n t has a p r e s u m p t i v e 
r i g h t t o the custody of h i s or her c h i l d as a g a i n s t 

5The r e c o r d i n d i c a t e s t h a t the m a t e r n a l g r a n d p a r e n t s ' 
r e q u e s t s f o r r e l i e f were r e s o l v e d by an agreement of the 
p a r t i e s . 
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a nonparent. 494 So. 2d a t 632. A c c o r d i n g t o Ex  
p a r t e McLendon, s u p r a , t h a t r i g h t p e r s i s t s u n t i l 
e i t h e r the p a r e n t v o l u n t a r i l y f o r f e i t s c ustody of  
the c h i l d or a judgment awards cus t o d y of the c h i l d  
t o a nonparent. 455 So. 2d a t 865. In such c a s e s , a 
p a r e n t cannot r e g a i n c u s t o d y merely by p r o v i n g h i s 
or her b i o l o g i c a l c o n n e c t i o n t o , and f i t n e s s t o 
r a i s e , the c h i l d , but a l s o must show t h a t the change 
i n c u s t o d y would so m a t e r i a l l y promote the b e s t 
i n t e r e s t s of the c h i l d t h a t the p o s i t i v e good 
brought about from the change of c u s t o d y would more 
than o f f s e t the d i s r u p t i v e e f f e c t s caused by 
u p r o o t i n g the c h i l d . I d . a t 865-66." 

R.W. v. D.S., [Ms. 2100536, October 21, 2011] So. 3d , 

( A l a . C i v . App. 2011) (emphasis added). See a l s o P.A. v. 

L.S., 78 So. 3d a t 981 ( a f t e r the c h i l d was found dependent 

and c u s t o d y of the c h i l d was awarded t o a r e l a t i v e , t h i s c o u r t 

h e l d t h a t the McLendon s t a n d a r d a p p l i e d t o a subsequent 

c u s t o d y - m o d i f i c a t i o n a c t i o n f i l e d by a p a r e n t ) ; J.W. v. C.B., 

56 So. 3d 693, 699 ( A l a . C i v . App. 2010) (same); and M.B. v. 

S.B., 12 So. 3d 1217, 1218-20 ( A l a . C i v . App. 2009) (when the 

dependency of the mother's c h i l d r e n was a d j u d i c a t e d a f t e r a 

s t i p u l a t i o n by the p a r t i e s , the McLendon s t a n d a r d a p p l i e d t o 

the mother's subsequent r e q u e s t f o r c u s t o d y of the c h i l d r e n ) . 

A c c o r d i n g l y , we c o n c l u d e t h a t the j u v e n i l e c o u r t p r o p e r l y 

a p p l i e d the McLendon s t a n d a r d t o the mother's c u s t o d y -

m o d i f i c a t i o n p e t i t i o n . 
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The mother does not c h a l l e n g e the s u f f i c i e n c y of the 

evi d e n c e t o s u p p o r t the j u v e n i l e c o u r t ' s judgment denying her 

r e q u e s t f o r cus t o d y of the c h i l d based on the a p p l i c a t i o n of 

the McLendon s t a n d a r d ; t h u s , t h a t i s s u e i s waived. See Ex  

p a r t e R i l e y , 464 So. 2d 92, 94 ( A l a . 1985). 

Based on the arguments p r e s e n t e d by the mother on a p p e a l , 

the judgment of the j u v e n i l e c o u r t i s a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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