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THOMPSON, P r e s i d i n g Judge. 

J a c q u e l i n e E. A u s t i n ("Jacqueline") appeals from a 

judgment awarding a t t o r n e y f e e s i n two a c t i o n s i n v o l v i n g the 

p a r t i t i o n of r e a l p r o p e r t y o r , i n the a l t e r n a t i v e , the s a l e by 

d i v i s i o n of r e a l p r o p e r t y t h a t had been owned by Edna E r l e 
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A u s t i n ("the mother"), who d i e d i n Feb r u a r y 2005. The p a r t i e s 

i n b o t h cases are J a c q u e l i n e and her s i b l i n g s , James Maxwell 

A u s t i n , J r . ("James"), and Dana A u s t i n - L a F r a n c e ("Dana"). The 

f i r s t case, no. CV-05-363 ("the 2005 a c t i o n " ) , f i l e d by James 

and Dana i n the Elmore C i r c u i t C o u r t ("the t r i a l c o u r t " ) , 

i n v o l v e d s e v e r a l p a r c e l s of p r o p e r t y t h a t were i n c l u d e d i n the 

mother's e s t a t e . The r e a l p r o p e r t y a t i s s u e i n the 2005 

a c t i o n i n c l u d e d 172 a c r e s n o r t h of Highway 14 i n Elmore County 

and a p p r o x i m a t e l y 600 a c r e s south of Highway 14 i n Elmore 

County. I n t h e i r c o m p l a i n t , James and Dana r e q u e s t e d an award 

of a t t o r n e y f e e s . 

J a c q u e l i n e f i l e d the second case, no. CV-08-900088 ("the 

2008 a c t i o n " ) , i n the t r i a l c o u r t t o r e s o l v e a d i s p u t e over 

r e a l p r o p e r t y t h a t had not been i n c l u d e d i n the 2005 a c t i o n . 

The 2008 a c t i o n i n v o l v e d r e a l p r o p e r t y t h a t had been "deeded 

out" of the mother's e s t a t e t o her h e i r s , J a c q u e l i n e , James, 

and Dana. J a c q u e l i n e r e q u e s t e d an a t t o r n e y fee i n the 2008 

a c t i o n . The t r i a l c o u r t c o n s o l i d a t e d the a c t i o n s on J u l y 8, 

2008. 

On A p r i l 29, 2011, the day the t r i a l was s c h e d u l e d i n the 

c o n s o l i d a t e d cases, the p a r t i e s r e a c h e d a s e t t l e m e n t t h a t 

2 



2110151 

r e s o l v e d the d i s p u t e i n the 2008 a c t i o n but ad d r e s s e d o n l y 172 

a c r e s of the p r o p e r t y a t i s s u e i n the 2005 a c t i o n ; t h a t i s , 

the 172 a c r e s n o r t h of Highway 14 was i n c l u d e d i n the 

s e t t l e m e n t agreement. The d i s p o s i t i o n of a p p r o x i m a t e l y 600 

a c r e s south of Highway 14, which was a t i s s u e i n the 2005 

a c t i o n , has y e t t o be determined. The s e t t l e m e n t agreement 

was r e a d i n t o the r e c o r d , and the p a r t i e s asked the t r i a l 

c o u r t t o r e s e r v e the i s s u e of a t t o r n e y f e e s t h a t had been 

r e q u e s t e d i n t h e i r r e s p e c t i v e c o m p l a i n t s . J a c q u e l i n e d i d not 

o b j e c t t o the r e s e r v a t i o n . 

The t r i a l c o u r t a l l o w e d the p a r t i e s t o submit b r i e f s and 

e v i d e n c e i n s u p p o r t of t h e i r a t t o r n e y - f e e r e q u e s t s . 

J a c q u e l i n e r e q u e s t e d an a t t o r n e y - f e e award of $54,774.31; 

James and Dana r e q u e s t e d an a t t o r n e y - f e e award of $30,408.89. 

On September 13, 2011, the t r i a l c o u r t h e l d a h e a r i n g t o 

determine whether an a t t o r n e y f ee s h o u l d be awarded i n one or 

bo t h of the a c t i o n s and, i f so, the a p p r o p r i a t e amount of fees 

t o be awarded. J a c q u e l i n e o b j e c t e d t o an award of an a t t o r n e y 

fee on the ground t h a t the d i v i s i o n of the p r o p e r t y had come 

about as the r e s u l t of a s e t t l e m e n t agreement and not a c o u r t -

o r d e r e d p a r t i t i o n or s a l e f o r d i v i s i o n . She a l s o argued t h a t 
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the s e t t l e m e n t p r o b a b l y would not have been reached i f 

a t t o r n e y f e e s had been an i s s u e . 

On September 27, 2011, the t r i a l c o u r t e n t e r e d an amended 

f i n a l judgment f i n d i n g t h a t the l e g a l s e r v i c e s of each s e t of 

a t t o r n e y s r e p r e s e n t i n g the p l a i n t i f f s i n b o t h a c t i o n s had been 

performed f o r the common b e n e f i t of the p a r t i e s ; t h e r e f o r e , 

the p a r t i e s were e n t i t l e d t o an award of a t t o r n e y f e e s i n 

t h e i r r e s p e c t i v e a c t i o n s . For t h e i r work i n the 2008 a c t i o n , 

J a c q u e l i n e ' s a t t o r n e y s were awarded a t o t a l fee of $8,100.09. 

The t r i a l c o u r t o r d e r e d each of the t h r e e s i b l i n g s - ¬

J a c q u e l i n e , James, and Dana--to pay a t h i r d of the t o t a l f e e , 

or $2, 700.03, w i t h i n 30 days of the date of the judgment. 

L i k e w i s e , f o r t h e i r work t o date i n the 2005 a c t i o n , the 

a t t o r n e y s f o r James and Dana were awarded a t o t a l fee of 

$24,708. The t r i a l c o u r t o r d e r e d each of the s i b l i n g s t o pay 

o n e - t h i r d of the t o t a l f e e , or $8,236, w i t h i n 30 days of the 

date of the judgment. 

In the judgment, the t r i a l c o u r t acknowledged t h a t the 

2005 a c t i o n had not d i s p o s e d of a l l the r e a l p r o p e r t y a t i s s u e 

i n t h a t case. T h e r e f o r e , the t r i a l c o u r t s t a t e d , i t r e t a i n e d 

j u r i s d i c t i o n over the 2005 a c t i o n , adding: "The award of an 
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a t t o r n e y fee i n c o n n e c t i o n w i t h the i n s t a n t p a r t i t i o n p o r t i o n 

of [the 2005 a c t i o n ] does not p r e c l u d e the c o u r t from awarding 

a f u t u r e a t t o r n e y fee f o r l e g a l work done or t o be done i n 

c o n n e c t i o n w i t h the r e m a i n i n g l a n d s i n [the 2005 a c t i o n ] . " 

The t r i a l c o u r t s t a t e d t h a t the s e t t l e m e n t agreement and 

award of an a t t o r n e y fee c o n s t i t u t e d an a d j u d i c a t i o n of a l l 

the i s s u e s r a i s e d i n the 2008 a c t i o n and e x p r e s s l y d e termined 

t h a t t h e r e was no j u s t reason f o r d e l a y i n e n t e r i n g a f i n a l 

judgment i n t h a t a c t i o n ; t h e r e f o r e , the t r i a l c o u r t s t a t e d , i t 

e n t e r e d a f i n a l judgment i n the 2008 a c t i o n p u r s u a n t t o Rule 

5 4 ( b ) , A l a . R. C i v . P. The t r i a l c o u r t a l s o s t a t e d t h a t a l l 

the i s s u e s p e r t a i n i n g t o the 172 a c r e s n o r t h of Highway 14--

p r o p e r t y i n c l u d e d i n 2005 a c t i o n - - a l s o had been r e s o l v e d . 

T h e r e f o r e , the t r i a l c o u r t s a i d , i t was a l s o e n t e r i n g a f i n a l 

judgment p u r s u a n t t o Rule 54(b) as t o the d i s p o s i t i o n of the 

172-acre p a r c e l of l a n d and the a t t o r n e y fee awarded i n 

c o n n e c t i o n w i t h t h a t d i s p o s i t i o n . J a c q u e l i n e a p p e a l e d t o the 

Alabama Supreme C o u r t , which t r a n s f e r r e d the appe a l t o t h i s 

c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

T h i s i s the t h i r d time t h e s e p a r t i e s have been b e f o r e 

t h i s c o u r t . In the f i r s t a p p e a l , t h i s c o u r t a f f i r m e d , w i t h o u t 

5 



2110151 

an o p i n i o n , the judgment of the Elmore C i r c u i t C ourt 

p a r t i t i o n i n g c e r t a i n r e a l p r o p e r t y among the s i b l i n g s . A u s t i n  

v. A u s t i n (No. 2080177, Aug. 28, 20090), 58 So. 3d 856 ( A l a . 

C i v . App. 2009) ( t a b l e ) . In the second a p p e a l , t h i s c o u r t 

a f f i r m e d , w i t h o u t an o p i n i o n , the judgment of the Elmore 

C i r c u i t Court d i v i d i n g a s e p a r a t e p a r c e l of p r o p e r t y t h a t was 

p a r t of the mother's e s t a t e . A u s t i n v. A u s t i n (No. 2080976, 

Feb. 5, 2010), 75 So. 3d 707 ( A l a . C i v . App. 2010) ( t a b l e ) . 

In t h i s a p p e a l , J a c q u e l i n e argues t h a t the t r i a l c o u r t ' s 

award of a t t o r n e y f e e s i s due t o be r e v e r s e d because one of 

the c o n s o l i d a t e d c a s e s , the 2005 a c t i o n , i s s t i l l b e i n g 

l i t i g a t e d and a d d i t i o n a l a t t o r n e y f e e s may be r e q u e s t e d and 

awarded. A l t h o u g h t h i s argument does not d i r e c t l y r a i s e the 

q u e s t i o n whether t h i s c o u r t has j u r i s d i c t i o n over t h i s a p p e a l , 

"we may t a k e n o t i c e of a l a c k of j u r i s d i c t i o n ex mero motu." 

Laney v. Garmon, 25 So. 3d 478, 480 ( A l a . C i v . App. 2009) . 

G e n e r a l l y , t h i s c o u r t ' s a p p e l l a t e j u r i s d i c t i o n extends 

o n l y t o f i n a l judgments. § 12-22-2, A l a . Code 1975. 

"A judgment i s g e n e r a l l y not f i n a l u n l e s s a l l 
c l a i m s , or the r i g h t s or l i a b i l i t i e s of a l l p a r t i e s , 
have been d e c i d e d . Ex p a r t e H a r r i s , 506 So. 2d 
1003, 1004 ( A l a . C i v . App. 1987). The o n l y 
e x c e p t i o n t o t h i s r u l e of f i n a l i t y i s when the t r i a l 
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c o u r t d i r e c t s the e n t r y of a f i n a l judgment p u r s u a n t 
t o Rule 5 4 ( b ) , A l a . R. C i v . P." 

Laney v. Garmon, 25 So. 3d a t 480. 

In Hanner v. Metro Bank & P r o t e c t i v e L i f e I nsurance Co., 

952 So. 2d 1056 ( A l a . 2006), the t r i a l c o u r t e n t e r e d a 

judgment d i s p o s i n g of a l l the c l a i m s pending between the 

p a r t i e s i n a d e c l a r a t o r y - j u d g m e n t a c t i o n ; however, because a 

s e p a r a t e a c t i o n i n a r e l a t e d case t h a t had been c o n s o l i d a t e d 

w i t h the d e c l a r a t o r y - j u d g m e n t a c t i o n was s t i l l p ending, our 

supreme c o u r t c o n c l u d e d t h a t , because no judgment had been 

e n t e r e d i n the r e l a t e d a c t i o n , the o r d e r i n the 

d e c l a r a t o r y - j u d g m e n t a c t i o n was n o n f i n a l . Hanner, 952 So. 2d 

a t 1060. In so h o l d i n g , the c o u r t e x p l a i n e d : 

" ' A c c o r d i n g t o Wright and M i l l e r : 

" ' " A l t h o u g h f e d e r a l c o u r t s 
u s u a l l y have s a i d t h a t 
c o n s o l i d a t e d a c t i o n s do not l o s e 
t h e i r s e p a r a t e i d e n t i t y , some 
c o u r t s have reasoned p e r s u a s i v e l y 
t h a t t h e y s h o u l d be t r e a t e d as a 
s i n g l e a c t i o n f o r purposes of 
r e v i e w by way of Rule 5 4 ( b ) , and 
t h a t a judgment i n the 
c o n s o l i d a t e d case t h a t does not 
d i s p o s e of a l l c l a i m s and a l l 
p a r t i e s i s a p p e a l a b l e o n l y i f 
c e r t i f i e d as t h a t r u l e r e q u i r e s . " 
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"'9 C h a r l e s A l a n Wright & A r t h u r R. M i l l e r , 
F e d e r a l P r a c t i c e and Procedure § 2386 (2d 
ed. 1995) ( f o o t n o t e o m i t t e d ) . The U n i t e d 
S t a t e s Court of Appeals f o r the N i n t h 
C i r c u i t has s a i d : 

" ' " I n our view, the b e s t 
approach i s t o p e r m i t the a p p e a l 
o n l y when t h e r e i s a f i n a l 
judgment t h a t r e s o l v e s a l l of the 
c o n s o l i d a t e d a c t i o n s u n l e s s a 
54(b) c e r t i f i c a t i o n i s e n t e r e d by 
the d i s t r i c t c o u r t . T h i s l e a v e s 
the d i s c r e t i o n w i t h the c o u r t 
which i s b e s t a b l e t o e v a l u a t e 
the [ e ] f f e c t of an i n t e r i m a p p e a l 
on the p a r t i e s and on the 
e x p e d i t i o u s r e s o l u t i o n of the 
e n t i r e a c t i o n . " 

"'Huene v. U n i t e d S t a t e s , 743 F.2d 703, 705 
(9th C i r . 1984) . See, a l s o , T r i n i t y Broad.  
Corp. v. E l l e r , 827 F.2d 673, 675 (10th 
C i r . 1987) ("To o b t a i n r e v i e w of one p a r t 
of a c o n s o l i d a t e d a c t i o n , a p p e l l a n t must 
o b t a i n c e r t i f i c a t i o n under Fed. R. C i v . P. 
5 4 ( b ) . " ) ; and S p r a y t e x , I n c . v. DJS & T, 96 
F.3d 1377, 1382 (Fed. C i r . 1996) ("We now 
e x t e n d t h i s approach t o j o i n the N i n t h and 
Tenth C i r c u i t s i n a d o p t i n g the r u l e t h a t , 
absent Rule 54(b) c e r t i f i c a t i o n , t h e r e may 
be no a p p e a l of a judgment d i s p o s i n g of 
fewer than a l l a s p e c t s of a c o n s o l i d a t e d 
c a s e . " ) . We f i n d p e r s u a s i v e the h o l d i n g s 
of these d e c i s i o n s i n t e r p r e t i n g the F e d e r a l 
R u l e s of C i v i l P rocedure, on which our own 
R u l e s of C i v i l Procedure are based. 
A c c o r d i n g l y , we h o l d t h a t a t r i a l c o u r t  
must c e r t i f y a judgment as f i n a l p u r s u a n t  
t o Rule 5 4 ( b ) , A l a . R. C i v . P., b e f o r e a 
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judgment on fewer than a l l the c l a i m s i n a  
c o n s o l i d a t e d a c t i o n can be appealed."' 

"Hanner, 952 So. 2d a t 1060-61 (emphasis added)." 

Smith v. B u t l e r - A u s t i n , [Ms. 2110342, May 18, 2012] So. 3d 

, ( A l a . C i v . App. 2012). 

In t h i s case, the t r i a l c o u r t d i d c e r t i f y the judgment 

from which J a c q u e l i n e now appeals as f i n a l p u r s u a n t t o Rule 

5 4 ( b ) . However, not e v e r y o r d e r has the r e q u i s i t e element of 

f i n a l i t y t h a t can t r i g g e r the o p e r a t i o n of Rule 5 4 ( b ) . Moss  

v. W i l l i a m s , 747 So. 2d 905 ( A l a . C i v . App. 1999) . T h e r e f o r e , 

we must i n i t i a l l y determine whether the t r i a l c o u r t ' s judgment 

of September 27, 2011, was p r o p e r l y c e r t i f i e d as f i n a l 

p u r s u a n t t o Rule 5 4 ( b ) . 

A t r i a l c o u r t s h o u l d c e r t i f y a n o n f i n a l o r d e r as f i n a l 

p u r s u a n t t o Rule 54(b) o n l y "where the f a i l u r e t o do so might 

have a h a r s h e f f e c t . " Brown v. Whitaker C o n t r a c t i n g Corp., 

681 So. 2d 226, 229 ( A l a . C i v . App. 1996) ( o v e r r u l e d on o t h e r 

grounds, S c h n e i d e r N a t ' l C a r r i e r s , I n c . v. Tinney, 776 So. 2d 

753 ( A l a . 2000)). Rule 54(b) c e r t i f i c a t i o n s are not t o be 

e n t e r e d r o u t i n e l y and s h o u l d be made o n l y i n e x c e p t i o n a l 

c a s e s . P a r r i s h v. B l a z e r F i n . S e r v s . , I n c . , 682 So. 2d 1383 
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( A l a . C i v . App. 1996). " ' A p p e l l a t e r e v i e w i n a p i e c e m e a l  

f a s h i o n i s not f a v o r e d . ' " Harper S a l e s Co. v. Brown, Stagner,  

R i c h a r d s o n , I n c . , 742 So. 2d 190, 192 ( A l a . C i v . App. 1999) 

( q u o t i n g Brown v. Whitaker C o n t r a c t i n g Corp., 681 So. 2d a t 

229). In Tanner v. Alabama Power Co., 617 So. 2d 656, 656-57 

( A l a . 1993), our supreme c o u r t s a i d of Rule 5 4 ( b ) : 

"The r u l e c o n f e r s a p p e l l a t e j u r i s d i c t i o n over an 
o r d e r of judgment o n l y where the t r i a l c o u r t 'has 
c o m p l e t e l y d i s p o s e d of one of a number of c l a i m s , or 
one of m u l t i p l e p a r t i e s . ' Rule 5 4 ( b ) , committee 
comments (emphasis added). In o t h e r words, the 
' t r i a l c o u r t cannot c o n f e r a p p e l l a t e j u r i s d i c t i o n 
upon t h i s c o u r t through d i r e c t i n g e n t r y of judgment 
under Rule 54(b) i f the judgment i s not o t h e r w i s e 
" f i n a l . " ' Robinson v. Computer S e r v i c e n t e r s , I n c . , 
360 So. 2d 299 ( A l a . 1978). " 

I t has been noted t h a t a "Rule 54(b) c e r t i f i c a t i o n does not 

a u t h o r i z e the e n t r y of a f i n a l judgment on p a r t of a s i n g l e 

c l a i m ; t h u s , a judgment t h a t awards some damages but a l s o 

a l l o w s the judgment h o l d e r t o r e t u r n t o c o u r t t o prove more 

damages i s not a f i n a l judgment." F u l l i l o v e v. Home F i n . Co., 

678 So. 2d 151, 154 ( A l a . C i v . App. 1996) ( c i t i n g P r e c i s i o n 

American Corp. v. L e a s i n g Serv. Corp., 505 So. 2d 380 ( A l a . 

1987))(emphasis added). Moreover, our supreme c o u r t has n oted 

t h a t " ' [ o ] n l y a f u l l y a d j u d i c a t e d whole c l a i m a g a i n s t a p a r t y 

10 



2110151 

may be c e r t i f i e d under Rule 54 (b) . See L i b e r t y M u tual I n s .  

Co. v. W e t z e l , 424 U.S. 737, 742-44, 96 S. Ct. 1202, 1206, 47 

L. Ed. 2d 435 (1976).'" James v. Alabama C o a l i t i o n f o r  

E q u i t y , I n c . , 713 So. 2d 937, 942 ( A l a . 1997) ( q u o t i n g S i d a g  

A k t i e n g e s e l l s c h a f t v. Smoked Foods Prods. Co., 813 F.2d 81, 84 

(5th C i r . 1987)) (some emphasis o m i t t e d ) . 

In t h i s a p p e a l , J a c q u e l i n e asks t h i s c o u r t t o r e v i e w the 

p r o p r i e t y of the a t t o r n e y f e e s awarded t o date i n t h i s 

c o n s o l i d a t e d a c t i o n ; however, she a l s o argues t h a t , because 

"the a c t i o n i s s t i l l open," the award of a t t o r n e y f e e s s h o u l d 

be r e v e r s e d . I t i s u n d i s p u t e d t h a t the s e t t l e m e n t agreement 

r e s o l v e d o n l y p a r t of the c l a i m made i n the 2005 a c t i o n t o 

p a r t i t i o n or s e l l c e r t a i n r e a l p r o p e r t y . The judgment makes 

c l e a r t h a t the t r i a l c o u r t may c o n s i d e r awarding "a f u t u r e 

a t t o r n e y fee f o r l e g a l work done or t o be done i n c o n n e c t i o n 

w i t h the r e m a i n i n g " r e a l p r o p e r t y a t i s s u e . 

The p i e c e m e a l c h a r a c t e r of t h i s a p p e a l i s e v i d e n t , and, 

as s t a t e d e a r l i e r , the c o u r t s of t h i s s t a t e do not f a v o r 

p i e c e m e a l l i t i g a t i o n . See Harper S a l e s Co. v. Brown, Stagner,  

R i c h a r d s o n , I n c . , s u p r a . T h i s c o u r t d e c l i n e s t o acc e p t 

J a c q u e l i n e ' s i n v i t a t i o n t o c o n s i d e r the p r o p r i e t y of a t t o r n e y 
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f e e s awarded i n the m i d s t of t h i s l i t i g a t i o n . To do so now 

would be t o open the door t o a r e v i e w of any a t t o r n e y fee t h a t 

may or may not be awarded as r e s o l u t i o n s are reached as t o 

o t h e r d i s c r e t e p o r t i o n s of the p r o p e r t y a t i s s u e . A r e v i e w of 

awards of a t t o r n e y f e e s i n p i e c e m e a l f a s h i o n would not promote 

j u d i c i a l economy. 

In e n t e r i n g the judgment awarding a t t o r n e y f e e s , the 

t r i a l c o u r t c l e a r l y c ontemplated awarding a d d i t i o n a l a t t o r n e y 

f e e s i n t h i s a c t i o n . The p r o p r i e t y of those awards, or the 

l a c k t h e r e o f , i s l i k e l y t o be the s u b j e c t of an a d d i t i o n a l 

a p p e a l . T h e r e f o r e , we conclude t h a t a Rule 54(b) 

c e r t i f i c a t i o n was not p r o p e r i n t h i s case and i s due t o be s e t 

a s i d e . A c c o r d i n g l y , we must d i s m i s s the a p p e a l as h a v i n g been 

taken from a n o n f i n a l judgment. See Stephens v. F i n e s  

R e c y c l i n g , I n c . , 84 So. 3d 867, 868, 878-79 ( A l a . 2011). 

APPEAL DISMISSED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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