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PER CURIAM. 

CVS/Caremark C o r p o r a t i o n ("CVS") appeals from a judgment 

awarding G l o r i a Washington p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s 

under the Alabama Workers' Compensation A c t , § 25-5-1 e t seq., 

A l a . Code 1975 ("the A c t " ) . We a f f i r m . 
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Washington was employed as a p acker and s h i p p e r i n CVS's 

mail-order-pharmacy warehouse from 2002 t o 2010. In F e b r u a r y 

2008, Washington i n j u r e d her r i g h t s h o u l d e r when she f e l l over 

a p a l l e t j a c k i n the CVS warehouse. F o l l o w i n g s h o u l d e r 

s u r g e r y and a p e r i o d of r e h a b i l i t a t i o n , Washington r e t u r n e d t o 

work i n September 2008 w i t h l i g h t - d u t y r e s t r i c t i o n s and 

accommodations. She c o n t i n u e d t o e x p e r i e n c e p a i n i n her 

s h o u l d e r and neck, however; t y p i c a l l y , she e i t h e r l e f t work 

e a r l y or m i s s e d work a l t o g e t h e r two or t h r e e days each week. 

In August 2009, Washington f i l e d a c o m p l a i n t s e e k i n g b e n e f i t s 

under the A c t f o r a permanent t o t a l d i s a b i l i t y . 

In A p r i l 2010, Washington's p h y s i c i a n changed her work 

r e s t r i c t i o n s from l i g h t duty t o " s e d e n t a r y work o n l y , w i t h no 

p u s h i n g or p u l l i n g over z e r o pounds w i t h the r i g h t arm, no 

r e a c h i n g above the s h o u l d e r l e v e l on the r i g h t s i d e , and no 

r e p e t i t i v e motion w i t h the r i g h t arm." In J u l y 2010, 

Washington i n f o r m e d her s u p e r v i s o r t h a t she was g o i n g t o have 

t o q u i t work because she c o u l d not l i f t a n y t h i n g and she was 

i n c o n s t a n t p a i n . Washington's s u p e r v i s o r i n f o r m e d her t h a t 

the warehouse was s c h e d u l e d t o c l o s e i n October 2010 and 

encouraged her t o s t a y u n t i l t h a t time so t h a t she c o u l d 
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r e c e i v e severance pay. Washington worked u n t i l October 29, 

2010, when the CVS mail-order-pharmacy warehouse c l o s e d . 

The case was t r i e d i n J u l y 2011, based p r i m a r i l y on the 

p a r t i e s ' s t i p u l a t i o n s , Washington's m e d i c a l r e c o r d s , and the 

d e p o s i t i o n t e s t i m o n y of v o c a t i o n a l e x p e r t s f o r bot h p a r t i e s . 

Washington was the s o l e l i v e w i t n e s s . Her v o c a t i o n a l e x p e r t , 

John M. Long, J r . , s t a t e d t h a t , i f Washington's p a i n were 

c o n t r o l l e d so t h a t she c o u l d work a c c o r d i n g t o her f u n c t i o n a l 

c a p a c i t y e v a l u a t i o n ("FCE"), she would have a v o c a t i o n a l 

d i s a b i l i t y of 55 t o 60 p e r c e n t . However, w i t h p a i n a t the 

l e v e l Washington r e p o r t e d , Long o p i n e d t h a t Washington was 

c o m p l e t e l y unable t o work. Russ G u r l e y , the v o c a t i o n a l e x p e r t 

r e t a i n e d by CVS, s t a t e d : "Based on the a b i l i t y t o work f u l l ¬

time a t the l e v e l s recommended by the FCE and by [ h e r t r e a t i n g 

p h y s i c i a n s ] , c o n s i d e r i n g Ms. Washington's demonstrated a b i l i t y 

t o p e r f o r m l i g h t duty work f o r two years a f t e r her s h o u l d e r 

s u r g e r y , and c o n s i d e r i n g l o s s of access t o job s and wage l o s s , 

Ms. Washington has a v o c a t i o n a l d i s a b i l i t y r a t i n g of 40 t o 50 

p e r c e n t . " 

At the time a t t r i a l , Washington was 54 years o l d . She 

has an 11th-grade e d u c a t i o n but does not have a g e n e r a l 
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e q u i v a l e n c y d i ploma. She t e s t i f i e d t h a t she had been employed 

by Healt h T e x , a manufacturer of c h i l d r e n ' s c l o t h i n g , f o r 25 

y e a r s . A f t e r the H e a l t h T e x p l a n t c l o s e d i n 2001, Washington 

drew unemployment-compensation b e n e f i t s f o r a year and then 

went t o work f o r CVS. A f t e r the CVS warehouse c l o s e d i n 2010, 

Washington n e i t h e r worked nor sought work because, she s a i d , 

the p a i n i n her neck and s h o u l d e r p r e v e n t e d her from w o r k i n g . 

She s t a t e d t h a t the p a i n a l s o p r e v e n t e d her from d o i n g her 

ho u s e h o l d chores and t h a t she " s i t [ s ] a t home, w a t c h i n g TV 

m o s t l y . " 

Washington acknowledged t h a t she had a p p l i e d f o r and had 

been r e c e i v i n g unemployment-compensation b e n e f i t s of $238 per 

week s i n c e October 2010, when the CVS warehouse c l o s e d , and 

t h a t she had a l s o a p p l i e d f o r S o c i a l S e c u r i t y d i s a b i l i t y 

b e n e f i t s . Counsel f o r CVS, w i t h o u t o b j e c t i o n , cross-examined 

Washington a t l e n g t h about the i n c o n s i s t e n c y between her 

a p p l i c a t i o n f o r and r e c e i p t of unemployment-compensation 

b e n e f i t s and her c l a i m t h a t she was permanently and t o t a l l y 

d i s a b l e d . Washington s t a t e d t h a t , i n o r d e r t o c o n t i n u e t o 

r e c e i v e unemployment-compensation b e n e f i t s , she completes a 

weekly o n - l i n e r e c e r t i f i c a t i o n of her e l i g i b i l i t y f o r the 
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b e n e f i t s by answering q u e s t i o n s on a computer form p r o v i d e d by 

the Department of I n d u s t r i a l R e l a t i o n s ("DIR"). 1 I n i t i a l l y , 

Washington t e s t i f i e d t h a t she had responded t o the DIR 

q u e s t i o n s r e g a r d i n g whether she was " m e n t a l l y and p h y s i c a l l y 

a b l e t o work" and " a v a i l a b l e f o r and s e e k i n g work i n Alabama" 

by answering "no," because, she s a i d , she was n e i t h e r a b l e t o 

work, nor a v a i l a b l e f o r work, nor s e e k i n g work. 2 She 

1On October 1, 2012, the Alabama Department of I n d u s t r i a l 
R e l a t i o n s merged w i t h the Alabama Department of Labor. The 
combined departments are now known as the Alabama Department 
of Labor. 

2 S e c t i o n 25-4-77, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 
p a r t : 

"(a) An unemployed i n d i v i d u a l s h a l l be e l i g i b l e 
t o r e c e i v e [unemployment-compensation] b e n e f i t s w i t h 
r e s p e c t t o any week i n a b e n e f i t year which b e g i n s 
on or a f t e r J a n u a r y 1, 1989, o n l y i f the d i r e c t o r 
f i n d s t h a t : 

"  

"(3) He i s p h y s i c a l l y and m e n t a l l y  
a b l e t o p e r f o r m work of a c h a r a c t e r which  
he i s q u a l i f i e d t o p e r f o r m by p a s t  
e x p e r i e n c e or t r a i n i n g , and he i s a v a i l a b l e  
f o r such work .... 

"  

"(5) He has made a r e a s o n a b l e and 
a c t i v e e f f o r t t o secure work " 
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m a i n t a i n e d t h a t , d e s p i t e such answers, she had " c o n t i n u e d t o 

r e c e i v e b e n e f i t s anyway." D u r i n g f u r t h e r c r o s s - e x a m i n a t i o n , 

however, the f o l l o w i n g o c c u r r e d : 

"Q. [By c o u n s e l f o r C V S ] : In o r d e r t o r e c e i v e 
unemployment-compensation b e n e f i t s , you must be a b l e 
t o work. Are you a b l e t o work? 

"A. [By W a s h i n g t o n ] : No. 

"Q. Have you t o l d the S t a t e of Alabama you're not 
a b l e t o work? 

"A. No. 

"Q. As f a r as they know, you are a b l e t o work? 

"A. Yes." 

Washington a l s o t e s t i f i e d t h a t she had a p p l i e d f o r S o c i a l 

S e c u r i t y d i s a b i l i t y b e n e f i t s and t h a t her a p p l i c a t i o n was 

pending. Counsel f o r CVS q u e s t i o n e d her f u r t h e r : 

"Q. And when you a p p l i e d f o r S o c i a l S e c u r i t y 
d i s a b i l i t y b e n e f i t s , are you c l a i m i n g t h a t you are 
unable t o work? 

"A. Yes, s i r , I'm un a b l e . 

"Q. So you u n d e r s t a n d you're t e l l i n g the S t a t e of 
Alabama t h a t you're a b l e t o work, and you're t e l l i n g 
the f e d e r a l government you're unable t o work. I s 
t h a t your u n d e r s t a n d i n g ? 

"A. Yes. 

(Emphasis added.) 
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"Q. And you're g o i n g t o c o n t i n u e t o make a c l a i m 
f o r S o c i a l S e c u r i t y d i s a b i l i t y a f t e r t o d a y ? 

"A. I'm not — I can't work. 

"Q. Okay. And you're g o i n g t o c o n t i n u e t o r e c e i v e 
unemployment compensation from the S t a t e of Alabama 
as l o n g as you can? 

"A. Yes." 

In a su p p l e m e n t a l p o s t t r i a l b r i e f , CVS argued t h a t 

Washington's a p p l i c a t i o n f o r and r e c e i p t of unemployment-

compensation b e n e f i t s was i n c o n s i s t e n t w i t h her permanent-

t o t a l - d i s a b i l i t y c l a i m and t h a t her p e r m a n e n t - t o t a l - d i s a b i l i t y 

c l a i m was, t h e r e f o r e , b a r r e d by the d o c t r i n e of j u d i c i a l 

e s t o p p e l . 3 On August 19, 2011, the t r i a l c o u r t r e n d e r e d and 

e n t e r e d a judgment c o n t a i n i n g the f o l l o w i n g c o n c l u s i o n s of 

law: 

"The c o u r t f i n d s t h a t [Washington] i s permanently 
and t o t a l l y d i s a b l e d from g a i n f u l employment as a 
r e s u l t of the s u b j e c t o n - t h e - j o b - i n j u r y . The c o u r t 
notes t h a t [Washington] a p p l i e d f o r and r e c e i v e d 
unemployment b e n e f i t s f o l l o w i n g her employment w i t h 
CVS. While the c o u r t c e r t a i n l y does not condone her 
a c t i o n s i n t h a t r e g a r d , the Court f i n d s t h a t 
Washington's c l a i m f o r permanent and t o t a l 

3 I n White T i g e r G r a p h i c s , I n c . v. Clemons, 88 So. 3d 908, 
911 ( A l a . C i v . App. 2012), t h i s c o u r t n oted t h a t " [ j ] u d i c i a l 
e s t o p p e l may a p p l y t o statements p r e v i o u s l y made i n bot h 
j u d i c i a l p r o c e e d i n g s and q u a s i - j u d i c i a l p r o c e e d i n g s " such as 
c o n t e s t e d a d m i n i s t r a t i v e c a s es. 
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d i s a b i l i t y i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . 
The c o u r t f u r t h e r notes t h a t t h e r e i s no p r o v i s i o n 
under Alabama's Workers' Compensation A c t t h a t 
p r o h i b i t s a p l a i n t i f f from p u r s u i n g workers' 
compensation b e n e f i t s i f [she has] a p p l i e d f o r and 
r e c e i v e d unemployment compensation. F l o r e n c e  
Enameling Co. v. Jones, 361 So. 2d 564 ( A l a . C i v . 
App. 1978)." 

CVS f i l e d a t i m e l y postjudgment motion, (a) a s s e r t i n g j u d i c i a l 

e s t o p p e l as an a f f i r m a t i v e defense (which defense, CVS 

i n s i s t e d , had been p r e s e n t e d and l i t i g a t e d a t t r i a l ) , (b) 

c o m p l a i n i n g t h a t the t r i a l c o u r t had made no f i n d i n g s or 

c o n c l u s i o n s r e s p o n s i v e t o the j u d i c i a l - e s t o p p e l i s s u e , and (c) 

a t t e m p t i n g t o d i s t i n g u i s h F l o r e n c e Enameling Co. v. Jones, 361 

So. 2d 564 ( A l a . C i v . App. 1978), the d e c i s i o n upon which the 

t r i a l c o u r t had r e l i e d i n h o l d i n g t h a t Washington's r e c e i p t of 

unemployment-compensation b e n e f i t s d i d not p r o h i b i t her from 

b e i n g awarded p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s under the 

A c t . 

Washington moved t o s t r i k e the j u d i c i a l - e s t o p p e l defense, 

a r g u i n g t h a t CVS had waived t h a t defense by f a i l i n g t o a s s e r t 

i t i n i t s answer or o t h e r r e s p o n s i v e p l e a d i n g . F o l l o w i n g a 

h e a r i n g a t which the p a r t i e s ' c o u n s e l p r e s e n t e d o r a l argument, 

the t r i a l c o u r t r e n d e r e d and e n t e r e d an o r d e r d e n y i n g CVS's 

postjudgment motion and g r a n t i n g Washington's motion t o s t r i k e 
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the a f f i r m a t i v e defense of j u d i c i a l e s t o p p e l . The t r i a l c o u r t 

a d d r e s s e d the j u d i c i a l - e s t o p p e l i s s u e as f o l l o w s : 

"The c o u r t s p e c i f i c a l l y a d d r e s s e d the e v i d e n c e 
r e g a r d i n g the unemployment b e n e f i t s r e c e i v e d by 
[Washington] i n i t s o r d e r , n o t i n g t h a t w h i l e the 
c o u r t d i d not condone [Washington's] conduct i n t h a t 
r e g a r d , such e v i d e n c e was o n l y one p i e c e of e v i d e n c e 
c o n s i d e r i n g [Washington's] c l a i m f o r d i s a b i l i t y . 
The c o u r t n oted f u r t h e r t h a t t h e r e was o t h e r 
competent and s u b s t a n t i a l e v i d e n c e s u p p o r t i n g 
[Washington's] c l a i m of permanent and t o t a l 
d i s a b i l i t y , most of which was u n d i s p u t e d . 

"From a j u d i c i a l - e s t o p p e l p e r s p e c t i v e , w h i l e i t 
i s t r u e t h a t [Washington] r e p r e s e n t e d t o the s t a t e 
f o r a p e r i o d of time t h a t she was, i n e f f e c t , 
w i l l i n g and a b l e t o do some type of work i n o r d e r t o 
r e c e i v e those [unemployment-compensation] b e n e f i t s , 
the c o u r t a g a i n notes t h a t t h e r e was o t h e r 
s u b s t a n t i a l , competent, and m o s t l y u n d i s p u t e d 
e v i d e n c e t h a t s u p p o r t s her c l a i m f o r permanent and 
t o t a l d i s a b i l i t y when a l l the e v i d e n c e i s viewed and 
weighed i n i t s t o t a l i t y . 

"The c o u r t a l s o c o n s i d e r e d [Washington's] 
o b j e c t i o n / m o t i o n t o s t r i k e a f f i r m a t i v e defense of 
j u d i c i a l e s t o p p e l . A f f i r m a t i v e defenses are 
r e q u i r e d t o be s p e c i a l l y [pleaded] i n an answer or 
o t h e r r e s p o n s i v e p l e a d i n g . Rule 8 ( c ) , A l a . R. C i v . 
P. However, Rule 1 5 ( b ) , A l a . R. C i v . P., a l l o w s f o r 
such amendments t o conform w i t h the p l e a d i n g s . In 
t h i s case, defense c o u n s e l c l a i m s t h a t they d i d not 
p l e a d the a f f i r m a t i v e defense of j u d i c i a l e s t o p p e l 
i n t h e i r answer or a r e s p o n s i v e p l e a d i n g because 
they were unaware t h a t [Washington] had a p p l i e d f o r 
and r e c e i v e d unemployment b e n e f i t s f o r a p e r i o d of 
time f o l l o w i n g her j o b e n d i n g w i t h [CVS], u n t i l she 
t e s t i f i e d i n t h a t r e g a r d a t t r i a l . The c o u r t t a k e s 
j u d i c i a l n o t i c e of the f a c t t h a t when an employee 
makes a c l a i m f o r such b e n e f i t s , the employer i s 
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i m m e d i a t e l y n o t i f i e d of the c l a i m by the s t a t e i n 
o r d e r f o r the employer t o o b j e c t t o the c l a i m . 
T h e r e f o r e , [CVS] s h o u l d have had p r i o r knowledge of 
the c l a i m l o n g b e f o r e t r i a l t h a t would have 
t r i g g e r e d a duty t o amend the answer t o p l e a d t h i s 
a f f i r m a t i v e defense. 

" [ C ] o u n s e l [ f o r CVS] f u r t h e r argues t h a t they 
made a r e q u e s t f o r s u p p l e m e n t a t i o n of [Washington's] 
d i s c o v e r y i n Feb r u a r y 2011, which s h o u l d have caused 
[Washington], through c o u n s e l , t o i n f o r m [CVS] of 
the unemployment c l a i m . However, a r e v i e w of the 
r e q u e s t r e v e a l s t h a t [CVS] was r e q u e s t i n g documents  
i n [Washington's] p o s s e s s i o n e v i d e n c i n g a p p l i c a t i o n 
and s u p p o r t i n g documents and m a t e r i a l s s u b m i t t e d t o 
or r e c e i v e d from the Alabama [ D i r e c t o r of I n d u s t r i a l 
R e l a t i o n s ] s u p p o r t i n g f i n a l d e t e r m i n a t i o n s of 
b e n e f i t s t o [Washington], t o which she responded: 
'[Washington] i s not i n p o s s e s s i o n of any such 
documents.' There i s no reason not t o b e l i e v e t h a t 
t h i s was an a c c u r a t e and t r u t h f u l response as 
[Washington] t e s t i f i e d t h a t she d i d a l l 
a p p l i c a t i o n s , e t c . ' o n - l i n e . ' 

"For the reasons a d d r e s s e d above c o n c e r n i n g the 
evi d e n c e of a p p l i c a t i o n f o r and r e c e i p t of 
unemployment b e n e f i t s , the c o u r t p r o p e r l y c o n s i d e r e d 
the e v i d e n c e i n the l i g h t i t s h o u l d have been — one 
p i e c e of the t o t a l i t y of the ev i d e n c e c o n c e r n i n g 
[Washington's] c l a i m f o r permanent and t o t a l 
d i s a b i l i t y . 

"Having c o n s i d e r e d the o r a l and w r i t t e n 
arguments of c o u n s e l , i t i s hereby o r d e r e d , 
adjudged, and decreed t h a t [CVS's] motion t o a l t e r , 
amend, or v a c a t e i s hereby d e n i e d . [Washington's] 
o b j e c t i o n / m o t i o n t o s t r i k e a f f i r m a t i v e defense of 
j u d i c i a l e s t o p p e l i s hereby s u s t a i n e d / g r a n t e d . " 

CVS t i m e l y appealed, a r g u i n g t h a t the t r i a l c o u r t e r r e d 

i n s t r i k i n g i t s j u d i c i a l - e s t o p p e l defense and i n s i s t i n g t h a t 
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Washington's c l a i m f o r p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s was 

b a r r e d by the d o c t r i n e of j u d i c i a l e s t o p p e l and, i n the 

a l t e r n a t i v e , a r g u i n g t h a t the t r i a l c o u r t ' s p e r m a n e n t - t o t a l -

d i s a b i l i t y d e t e r m i n a t i o n i s not s u p p o r t e d by s u b s t a n t i a l 

e v i d e n c e . 

S t a n d a r d of Review 

Our r e v i e w of t h i s case i s governed by the A c t , which 

s t a t e s , i n p e r t i n e n t p a r t : " I n r e v i e w i n g the s t a n d a r d of p r o o f 

... and o t h e r l e g a l i s s u e s , r e v i e w by the Court of C i v i l 

A p peals s h a l l be w i t h o u t a presumption of c o r r e c t n e s s . " A l a . 

Code 1975, § 25-5-81(e) (1). See a l s o Ex p a r t e T r i n i t y Indus.,  

I n c . , 680 So. 2d 262, 268 ( A l a . 1996) . "In r e v i e w i n g pure 

f i n d i n g s of f a c t , the f i n d i n g of the c i r c u i t c o u r t s h a l l not 

be r e v e r s e d i f t h a t f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l 

e v i d e n c e . " A l a . Code 1975, § 2 5 - 5 - 8 1 ( e ) ( 2 ) . S u b s t a n t i a l 

e v i d e n c e i s "'evidence of such weight and q u a l i t y t h a t 

f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l judgment can 

r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought t o be 

proved . ' " Ex p a r t e T r i n i t y Indus., 680 So. 2d a t 268 ( q u o t i n g 

West v. Founders L i f e Assurance Co. of F l o r i d a , 547 So. 2d 
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870, 871 ( A l a . 1989), and c i t i n g § 12-21-12(d), A l a . Code 

1975). 

D i s c u s s i o n  

J u d i c i a l E s t o p p e l 

"'The d o c t r i n e of j u d i c i a l e s t o p p e l " a p p l i e s t o p r e c l u d e 

a p a r t y from assuming a p o s i t i o n i n a l e g a l p r o c e e d i n g 

i n c o n s i s t e n t w i t h one p r e v i o u s l y a s s e r t e d . " ' " Ex p a r t e F i r s t  

Alabama Bank, 883 So. 2d 1236, 1241 ( A l a . 2003) ( q u o t i n g 

J i n r i g h t v. P a u l k , 758 So. 2d 553, 555 ( A l a . 2000), q u o t i n g i n 

t u r n Selma Foundry & Supply Co. v. Peoples Bank & T r u s t Co., 

598 So. 2d 844, 846 ( A l a . 1992), q u o t i n g i n t u r n Oneida Motor  

F r e i g h t , I n c . v. U n i t e d J e r s e y Bank, 848 F.2d 414, 419 (3d 

C i r . 1988)). 

In White T i g e r G r a p h i c s , I n c . v. Clemons, 88 So. 3d 908, 

911 ( A l a . C i v . App. 2012), a m a j o r i t y of t h i s c o u r t i n d i c a t e d 

i t s w i l l i n g n e s s t o a p p l y the d o c t r i n e of j u d i c i a l e s t o p p e l i n 

an a p p r o p r i a t e workers' compensation case. We noted, however, 

t h a t one who r e c e i v e s unemployment-compensation b e n e f i t s and 

l a t e r c l a i m s t o be permanently and t o t a l l y d i s a b l e d f o r the 

same p e r i o d has not n e c e s s a r i l y a s s e r t e d i n c o n s i s t e n t 

p o s i t i o n s . C i t i n g P r o f e s s o r L arson's t r e a t i s e , we e x p l a i n e d : 
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" P r o f e s s o r s A r t h u r L a r s o n and Lex K. La r s o n have 
d i s c u s s e d whether a c l a i m t h a t one i s w i l l i n g and 
a b l e t o work i s t o t a l l y i n c o n s i s t e n t w i t h a 
subsequent c l a i m t h a t one i s permanently and t o t a l l y 
d i s a b l e d f o r the same p e r i o d : 

" ' S e v e r a l cases have appeared i n which 
workers have a p p l i e d f o r and r e c e i v e d 
unemployment b e n e f i t s on the s t r e n g t h of 
t h e i r r e p r e s e n t a t i o n t h a t they were 
p h y s i c a l l y a v a i l a b l e f o r work, and l a t e r 
have a p p l i e d f o r worker's compensation 
b e n e f i t s on the t h e o r y t h a t t h e y were 
t o t a l l y d i s a b l e d d u r i n g the same p e r i o d . At 
f i r s t g l a n c e the two p o s i t i o n s may appear 
m u t u a l l y e x c l u s i v e ; but the i n c o n s i s t e n c y 
d i s a p p e a r s when the s p e c i a l meaning of 
d i s a b i l i t y i n worker's compensation i s 
remembered, i n v o l v i n g ... the p o s s i b i l i t y 
of some p h y s i c a l c a p a c i t y f o r work which i s 
t h w a r t e d by the i n a b i l i t y t o get a job f o r 
p h y s i c a l r e a s o n s . 

II I Thus, the i n j u r e d c l a i m a n t may 
h o n e s t l y r e p r e s e n t t o t h e 
[unemployment-benefits] o f f i c e t h a t he or 
she i s a b l e t o do some work, and w i t h e q u a l 
h onesty t e l l the [ t r i a l c o u r t i n a workers' 
compensation case] l a t e r t h a t he or she was 
t o t a l l y d i s a b l e d d u r i n g the same p e r i o d 
s i n c e , d e s p i t e b e i n g c apable of d o i n g some 
k i n d s of work, no one would o f f e r a job 
because of the c l a i m a n t ' s p h y s i c a l 
h a n d i c a p s . Whether such a double r e c o v e r y 
of b e n e f i t s s h o u l d be t o l e r a t e d i n view of 
the d e s i r a b i l i t y of t r e a t i n g a l l segments 
of the s o c i a l i n s u r a n c e p a t t e r n as a 
c o o r d i n a t e d whole i s another q u e s t i o n ; the 
p o i n t here i s t h a t the c o u r t s do not f e e l 
i t t o be t h e i r duty t o r u l e out an 
o t h e r w i s e p r o v ed case of d i s a b i l i t y because 
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of t h i s type of r e p r e s e n t a t i o n i n an 
unemployment i n s u r a n c e a p p l i c a t i o n . ' 

"4 A r t h u r L a r s o n and Lex K. L a r s o n , L arson's  
Workers' Compensation Law § 84.05 (2006) ( f o o t n o t e 
o m i t t e d ) . " 

88 So. 3d a t 912. In Clemons, t h i s c o u r t h e l d t h a t the 

c l a i m a n t was not p r e c l u d e d by the d o c t r i n e of j u d i c i a l 

e s t o p p e l from s e e k i n g b e n e f i t s under the A c t f o r a permanent 

t o t a l d i s a b i l i t y a f t e r h a v i n g a s s e r t e d t o DIR t h a t he was a b l e 

t o work d u r i n g the same p e r i o d . We reached t h a t c o n c l u s i o n 

because the c l a i m a n t , Clemons, 

" t e s t i f i e d t h a t he ' f e l t l i k e [he] was a b l e t o work' 
at the time he r e c e i v e d unemployment-compensation 
b e n e f i t s . Clemons t e s t i f i e d t h a t he has t r i e d t o 
f i n d work but has been unable t o f i n d any work t h a t 
he can do. Clemons f u r t h e r t e s t i f i e d t h a t , i f he 
c o u l d f i n d a j o b , he would g i v e i t h i s 'best s h o t . ' " 

88 So. 3d a t 912. 

In c o n t r a s t t o Clemons, Washington t e s t i f i e d t h a t she was 

not a b l e t o work, t h a t she was not a v a i l a b l e f o r work, and 

t h a t she had not sought work a f t e r the CVS warehouse c l o s e d . 

The t r i a l c o u r t ' s c o n t r a r y f i n d i n g — t h a t Washington had 

r e p r e s e n t e d t o DIR " t h a t she was, i n e f f e c t , w i l l i n g and a b l e 

t o do some type of work i n o r d e r t o r e c e i v e [unemployment-

compensation] b e n e f i t s " — has no s u p p o r t i n the e v i d e n c e . 
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Washington a d m i t t e d a t t r i a l t h a t she had m i s r e p r e s e n t e d t o 

DIR her a b i l i t y t o work, her a v a i l a b i l i t y f o r work, and her 

h a v i n g sought work. Thus, the r a t i o n a l e i n Clemons would 

appear t o mandate the c o n c l u s i o n t h a t Washington i s j u d i c i a l l y 

estopped, by her r e p r e s e n t a t i o n s t o DIR, from r e c e i v i n g 

p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s under the A c t . We do not 

r e a c h t h a t c o n c l u s i o n , however, because we are c o n v i n c e d t h a t 

CVS waived the j u d i c i a l - e s t o p p e l defense by f a i l i n g t o a s s e r t 

i t i n i t s answer or another r e s p o n s i v e p l e a d i n g . 

J u d i c i a l e s t o p p e l i s an a f f i r m a t i v e d efense, M i d d l e t o n v. 

C a t e r p i l l a r Indus., I n c . , 979 So. 2d 53, 57 ( A l a . 2007), and 

" f a i l u r e t o p l e a d the defense t y p i c a l l y c o n s t i t u t e s a w a i v e r , " 

White T i g e r G r a p h i c s , I n c . v. Clemons, 88 So. 3d a t 910. CVS 

argues t h a t i t d i d not waive the a f f i r m a t i v e defense of 

j u d i c i a l e s t o p p e l because the i s s u e was t r i e d by the consent 

of the p a r t i e s . Rule 1 5 ( b ) , A l a . R. C i v . P., p r o v i d e s : "When 

i s s u e s not r a i s e d by the p l e a d i n g s are t r i e d by e x p r e s s or 

i m p l i e d consent of the p a r t i e s , t h e y s h a l l be t r e a t e d i n a l l 

r e s p e c t s as i f they had been r a i s e d i n the p l e a d i n g s . " 

"The d e c i s i o n whether the i s s u e has been t r i e d 
by e x p r e s s or i m p l i e d consent i s a m a t t e r w i t h i n the 
t r i a l c o u r t ' s d i s c r e t i o n and w i l l not be r e v e r s e d 
e x c e p t upon a showing [ t h a t the t r i a l c o u r t a c t e d 
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6A C h a r l e s A l a n W r i g h t , A r t h u r R. M i l l e r & Mary Kay Kane, 

F e d e r a l P r a c t i c e and Procedure: C i v i l § 1493 a t 46-47 (2010). 4 

" [ I ] m p l i e d consent of the p a r t i e s can be i n f e r r e d from an 

opposing p a r t y ' s f a i l u r e t o o b j e c t t o i n t r o d u c t i o n of e v i d e n c e 

r a i s i n g the d i s p u t e d i s s u e i n i t i a l l y . " I n t e r n a t i o n a l Rehab.  

A s s o c s . , I n c . v. Adams, 613 So. 2d 1207, 1213 ( A l a . 1992) 

(emphasis added). An opposing p a r t y ' s f a i l u r e t o o b j e c t t o 

the i n t r o d u c t i o n of e v i d e n c e r a i s i n g an unpleaded c l a i m or 

defense p e r m i t s , but does not r e q u i r e , the i n f e r e n c e t h a t the 

opposing p a r t y has i m p l i e d l y consented t o l i t i g a t e the 

d i s p u t e d i s s u e . That i s so because ev i d e n c e t h a t s u p p o r t s an 

unpleaded c l a i m or defense o f t e n o v e r l a p s w i t h e v i d e n c e t h a t 

s u p p o r t s a p l e a d e d c l a i m or defense, see, e.g., U n i t e d S t a t e s  

ex r e l . Modern E l e c . , I n c . v. I d e a l E l e c . Sec. Co., 81 F.3d 

240, (D.C. C i r . 1996) (evidence r e l a t e d t o unpleaded c l a i m of 

q u a s i - c o n t r a c t u a l u n j u s t enrichment was a l s o r e l e v a n t t o 

4We note t h a t Rule 1 5 ( b ) , A l a . R. C i v . P., i s s i m i l a r i n 

15(b) u s e f u l i n our a n a l y s i s of t h i s i s s u e . 

Thus, we f i n d 
t t o our Rule 
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p l e a d e d c l a i m of quantum m e r u i t based on c o n t r a c t i m p l i e d i n 

f a c t ) . 5 T h e r e f o r e , consent s h o u l d not be i n f e r r e d from the 

f a i l u r e t o o b j e c t "absent a c l e a r i n d i c a t i o n t h a t the p a r t y 

who i n t r o d u c e d the e v i d e n c e was a t t e m p t i n g t o r a i s e a new 

i s s u e , " I n t e r n a t i o n a l H a r v e s t e r C r e d i t Corp. v. E a s t Coast  

Truck and R.V. S a l e s , I n c . , 547 F.2d 888, 890 (5th C i r . 1977), 

and t h a t the r e l e v a n c e of the e v i d e n c e t o the new i s s u e was 

r e a s o n a b l y apparent t o the opposing p a r t y whose f a i l u r e t o 

o b j e c t can be deemed t o i n d i c a t e an i n t e n t t o l i t i g a t e the new 

i s s u e , see N i c h o l l s v. T u f e n k i a n Import/Export V e n t u r e s , I n c . , 

367 F. Supp. 2d 514 (S.D.N.Y. 1999) ( a l t h o u g h defendant i n 

c o p y r i g h t - i n f r i n g e m e n t a c t i o n d i d not a s s e r t the a f f i r m a t i v e 

defense of independent c r e a t i o n i n h i s r e s p o n s i v e p l e a d i n g , 

the i s s u e was t r i e d by the consent of the p a r t i e s because 

5McCollum v. Reeves, 521 So. 2d 13, 17 ( A l a . 1987), i s 
o f t e n c i t e d i n t h i s c o n t e x t . See I n t e r n a t i o n a l Rehab.  
A s s o c s . , I n c . v. Adams, 613 So. 2d a t 1214; Watkins v. C e n t r a l  
C o n t r a c t i n g , I n c . , 603 So. 2d 899, 901 ( A l a . 1992) . In 
McCollum, however, the p l a i n t i f f o b j e c t e d t o the defendant's 
attempt t o e l i c i t e v i d e n c e c o n c e r n i n g an unpleaded c l a i m 
s e e k i n g an easement f o r i n g r e s s and e g r e s s , s t a t i n g : "'We're 
not r e a l l y g e t t i n g i n t o a c cess Not from the p l e a d i n g s 
[ s e e k i n g a j u d i c i a l d e t e r m i n a t i o n of a boundary l i n e ] . ' " 521 
So. 2d a t 17. For t h a t reason a l o n e , and i r r e s p e c t i v e of any 
o v e r l a p i n the e v i d e n c e c o n c e r n i n g the p l e a d e d and unpleaded 
c l a i m s , t h e r e was no t r i a l of the unpleaded c l a i m by 
See Wright e t a l . , § 1493 a t 33-34. 

consent. 
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evi d e n c e was i n t r o d u c e d a t t r i a l w i t h o u t o b j e c t i o n and bo t h 

p a r t i e s u n d e r s t o o d t h a t the defense was a t i s s u e ) . The r u l e 

i n such cases has been e x p l a i n e d as f o l l o w s : 

"[W]hen the e v i d e n c e t h a t i s c l a i m e d t o show t h a t an 
i s s u e was t r i e d by consent i s r e l e v a n t t o an i s s u e 
a l r e a d y i n the case, as w e l l as t o the one t h a t i s 
the s u b j e c t m a t t e r of the amendment, and t h e r e was  
no i n d i c a t i o n a t t r i a l t h a t the p a r t y who i n t r o d u c e d  
the e v i d e n c e was s e e k i n g t o r a i s e a new i s s u e , the 
p l e a d i n g s w i l l not be deemed amended under Rule 
1 5 ( b ) ( 2 ) [ , Fed. R. C i v . P.6] The r e a s o n i n g b e h i n d 
t h i s view i s sound s i n c e i f ev i d e n c e i s i n t r o d u c e d  
t o s upport b a s i c i s s u e s t h a t a l r e a d y have been  
p l e a d e d , the opposing p a r t y may not be c o n s c i o u s of  
i t s r e l e v a n c e t o i s s u e s not r a i s e d by the p l e a d i n g s  
u n l e s s t h a t f a c t i s made c l e a r . " 

W right e t a l . , § 1493 a t 34-40 (emphasis added; f o o t n o t e s 

o m i t t e d ) . In the p r e s e n t case, e v i d e n c e c o n c e r n i n g the 

unpleaded defense of j u d i c i a l e s t o p p e l was a l s o r e l e v a n t t o 

CVS's answer g e n e r a l l y d e n y ing Washington's c l a i m . CVS d i d 

not mention j u d i c i a l e s t o p p e l a t t r i a l , and i t s c r o s s -

e x a m i n a t i o n of Washington d i d not c l e a r l y s i g n a l an i n t e n t t o 

r a i s e the unpleaded defense. More i m p o r t a n t l y , the p r e s e n t 

case was t r i e d i n 2011, b e f o r e t h i s c o u r t ' s d e c i s i o n i n 

Clemons i n d i c a t e d t h a t a m a j o r i t y of the c o u r t was w i l l i n g t o 

a p p l y the d o c t r i n e of j u d i c i a l e s t o p p e l , i n an a p p r o p r i a t e 

6See note 4, sup r a . 
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case, t o p r e c l u d e a wo r k e r s ' compensation c l a i m a n t from 

r e c e i v i n g p e r m a n e n t - t o t a l - d i s a b i l i t y b e n e f i t s because he or 

she had r e c e i v e d unemployment-compensation b e n e f i t s f o r the 

same p e r i o d . When the p r e s e n t case was t r i e d , the a p p l i c a b l e 

law — F l o r e n c e Enameling Co. v. Jones, 361 So. 2d 564, 567 

( A l a . C i v . App. 1978) ( s t a t i n g t h a t " t h e r e i s no p r o v i s i o n i n 

the workmen's compensation law ... d i s q u a l i f y i n g an employee 

from r e c e i v i n g workmen's compensation b e n e f i t s i f he i s a l s o 

r e c e i v i n g unemployment compensation"); and R i c h a r d s o n Homes  

Corp. v. S h e l t o n , 336 So. 2d 1367, 1370 ( A l a . C i v . App. 1976) 

( s t a t i n g t h a t the r e c e i p t of unemployment-compensation 

b e n e f i t s "does not p r e c l u d e an award of workmen's compensation 

[ b e n e f i t s ] " ) , o v e r r u l e d on o t h e r grounds by Ex p a r t e Drummond  

Co., 837 So. 2d 831 ( A l a . 2001) — would not l i k e l y have 

a l e r t e d Washington t o the f a c t t h a t the new ev i d e n c e was 

r e l e v a n t t o the unpleaded defense of j u d i c i a l e s t o p p e l . 

The t r i a l c o u r t s t r u c k the a f f i r m a t i v e defense of 

j u d i c i a l e s t o p p e l , c o n c l u d i n g t h a t i t had been waived, and, 

th e r e b y , i m p l i c i t l y f i n d i n g t h a t i t had not been t r i e d by the 

consent of the p a r t i e s . D e s p i t e the f a c t t h a t the t r i a l c o u r t 

d i d not employ the a n a l y t i c a l framework we have used t o d e c i d e 
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the w a i v e r i s s u e , i t s u l t i m a t e c o n c l u s i o n was c o r r e c t . "[An 

a p p e l l a t e c o u r t ] can a f f i r m a t r i a l c o u r t ' s judgment f o r any 

reason, even one not contemplated by the t r i a l c o u r t . See  

Turner v. Westhampton Co u r t , L.L.C., 903 So. 2d 82, 88 ( A l a . 

2004) ('This Court can a f f i r m a t r i a l c o u r t ' s judgment f o r any 

reason, but o n l y i f the r e c o r d on ap p e a l e v i d e n c e s the f a c t 

t h a t i s the b a s i s f o r the a f f i r m a n c e . ' ( c i t i n g Ex p a r t e R y a l s , 

773 So. 2d 1011, 1013 ( A l a . 2 0 0 0 ) ) ) . " C a r r o l l v. W.L. P e t r e y  

Wholesale Co., 941 So. 2d 234, 240 n.6 ( A l a . 2006). 

The D i s a b i l i t y D e t e r m i n a t i o n 

"Permanent t o t a l d i s a b i l i t y " i s d e f i n e d t o i n c l u d e "any 

p h y s i c a l i n j u r y ... r e s u l t i n g from an a c c i d e n t , which i n j u r y 

... permanently and t o t a l l y i n c a p a c i t a t e s the employee from 

w o r k i n g a t and b e i n g r e t r a i n e d f o r g a i n f u l employment." A l a . 

Code 1975, § 2 5 - 5 - 5 7 ( a ) ( 4 ) d . " T o t a l d i s a b i l i t y does not mean 

a b s o l u t e h e l p l e s s n e s s ; r a t h e r , i t means t h a t the employee i s 

not a b l e t o p e r f o r m h i s or her t r a d e and i s unable t o o b t a i n 

o t h e r r e a s o n a b l y g a i n f u l employment." Dolgencorp, I n c . v.  

Hudson, 924 So. 2d 727, 734 ( A l a . C i v . App. 2005). 

At the time of t r i a l , Washington was 54 years o l d and had 

worked f o r 33 y e a r s . She completed the 11th grade and does 
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not have a g e n e r a l e q u i v a l e n c y diploma. CVS's v o c a t i o n a l 

e x p e r t t e s t i f i e d t h a t , based upon her FCE a l o n e , Washington's 

v o c a t i o n a l d i s a b i l i t y i s i n the range of 40 t o 50 p e r c e n t ; 

Washington's v o c a t i o n a l e x p e r t t e s t i f i e d t h a t , based upon her 

FCE a l o n e , Washington's v o c a t i o n a l d i s a b i l i t y i s i n the range 

of 55 t o 60 p e r c e n t . Washington t e s t i f i e d t h a t , because of 

the p a i n i n her neck and s h o u l d e r , she c o u l d not p e r f o r m any 

type of work, and her v o c a t i o n a l e x p e r t o p i n e d t h a t , 

c o n s i d e r i n g Washington's r e p o r t e d l e v e l of p a i n , she was 

c o m p l e t e l y unable t o work. 

The t r i a l c o u r t , n o t i n g t h a t i t had had "the o p p o r t u n i t y 

to observe the demeanor, tone, f a c i a l e x p r e s s i o n s , and 

movements of Washington i n c o u r t , " found Washington's 

t e s t i m o n y t o be " c r e d i b l e w i t h r e g a r d t o her i n j u r y , " and i t 

c o n c l u d e d t h a t she was permanently and t o t a l l y d i s a b l e d from 

g a i n f u l employment as a r e s u l t of her w o r k - r e l a t e d i n j u r y . 

"'[O]ur r e v i e w i s r e s t r i c t e d t o a d e t e r m i n a t i o n of 
whether the t r i a l c o u r t ' s f a c t u a l f i n d i n g s are 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . A l a . Code 1975, 
§ 2 5 - 5 - 8 1 ( e ) ( 2 ) . T h i s s t a t u t o r i l y mandated scope of 
r e v i e w does not p e r m i t t h i s c o u r t t o r e v e r s e the 
t r i a l c o u r t ' s judgment based on a p a r t i c u l a r f a c t u a l 
f i n d i n g on the ground t h a t s u b s t a n t i a l e v i d e n c e 
s u p p o r t s a c o n t r a r y f a c t u a l f i n d i n g ; r a t h e r , i t 
p e r m i t s t h i s c o u r t t o r e v e r s e the t r i a l c o u r t ' s 
judgment o n l y i f i t s f a c t u a l f i n d i n g i s not 
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s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . See Ex p a r t e M  
& D Mech. C o n t r a c t o r s , I n c . , 725 So. 2d 292 ( A l a . 
1998). A t r i a l c o u r t ' s f i n d i n g s of f a c t on 
c o n f l i c t i n g e v i d e n c e are c o n c l u s i v e i f they are 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . Edwards v. Jesse  
S t u t t s , I n c . , 655 So. 2d 1012 ( A l a . C i v . App. 
1995) .'" 

White T i g e r G r a p h i c s , I n c . v. Clemons, 88 So. 3d a t 913 

( q u o t i n g Landers v. Lowe's Home C t r s . , I n c . , 14 So. 3d 144, 

151 ( A l a . C i v . App. 2007) ( o p i n i o n on o r i g i n a l s u b m i s s i o n ) ) . 

The t r i a l c o u r t ' s f i n d i n g of permanent t o t a l d i s a b i l i t y 

i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , and i t s judgment i s due 

to be a f f i r m e d . 

AFFIRMED. 

P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r a t i o n a l e i n p a r t and concurs 

i n the r e s u l t , w i t h w r i t i n g , which Donaldson, J . , j o i n s . 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n the r a t i o n a l i n p a r t and 
c o n c u r r i n g i n the r e s u l t . 

I agree w i t h the main o p i n i o n t h a t the evi d e n c e s u p p o r t s 

a f i n d i n g t h a t G l o r i a Washington ("the employee") i s 

permanently and t o t a l l y d i s a b l e d f o r workers' compensation 

purposes. I a l s o agree t h a t the defense of j u d i c i a l e s t o p p e l 

does not a p p l y , but f o r reasons d i f f e r e n t from those s t a t e d i n 

the main o p i n i o n . 

I f i n d no need t o d e c i d e whether CVS/Caremark C o r p o r a t i o n 

("the employer") p r o p e r l y r a i s e d the a f f i r m a t i v e defense of 

j u d i c i a l e s t o p p e l because I b e l i e v e t h a t defense does not 

a p p l y i n the p r e s e n t c o n t e x t . As I s t a t e d i n my s p e c i a l 

w r i t i n g i n White T i g e r G r a p h i c s , I n c . v. Clemons, 88 So. 3d 

908, 915-16 ( A l a . C i v . App. 2012) (Moore, J . , c o n c u r r i n g i n 

the r a t i o n a l e i n p a r t and c o n c u r r i n g i n the r e s u l t ) , t h i s 

c o u r t d e c i d e d over 35 years ago i n R i c h a r d s o n Homes Corp. v.  

S h e l t o n , 336 So. 2d 1367, 1370 ( A l a . C i v . App. 1976), 

o v e r r u l e d on o t h e r grounds by Ex p a r t e Drummond Co., 837 So. 

2d 831 ( A l a . 2002), and i n F l o r e n c e Enameling Co. v. Jones, 

361 So. 2d 564 ( A l a . C i v . App. 1978), " t h a t the r e c e i p t of 

unemployment compensation does not p r o h i b i t the r e c e i p t of 

workmen's compensation b e n e f i t s . " 361 So. 2d a t 567. The 
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c o u r t reasoned t h a t , a l t h o u g h the l e g i s l a t u r e had i n c l u d e d a 

p r o v i s i o n i n the Unemployment Compensation A c t , § 25-4-1 e t 

seq., A l a . Code 1975, 7 r e g a r d i n g the e f f e c t of a workers' 

compensation c l a i m on an unemployment-compensation c l a i m , the 

l e g i s l a t u r e had not i n c l u d e d any " p r o v i s i o n i n the workmen's 

compensation law ... d i s q u a l i f y i n g an employee from r e c e i v i n g 

workmen's compensation b e n e f i t s i f he i s a l s o r e c e i v i n g 

unemployment compensation." I d . In o t h e r words, t h i s c o u r t 

d e t e rmined t h a t the r e c e i p t of unemployment-compensation 

b e n e f i t s would not p r e c l u d e the r e c e i p t of workers' 

compensation b e n e f i t s u n l e s s the l e g i s l a t u r e e x p l i c i t l y 

p r o v i d e d f o r such a defense. 

S i n c e those d e c i s i o n s were i s s u e d , the l e g i s l a t u r e , the 

body who c r e a t e d the w orkers' compensation remedy, has not 

7 S e c t i o n 25-4-78(9), A l a . Code 1975, w i t h c e r t a i n 
p r o v i s o s , c u r r e n t l y p r e c l u d e s an employee from r e c o v e r i n g 
unemployment-compensation b e n e f i t s f o r "any week w i t h r e s p e c t 
t o which, or a p a r t of which, he [or she] has r e c e i v e d or i s 
s e e k i n g compensation f o r temporary d i s a b i l i t y under any 
workers' compensation law." That s t a t u t e was i n e f f e c t when 
t h i s c o u r t d e c i d e d S h e l t o n and was e x p r e s s l y d e s c r i b e d i n 
Jones as "a p r o v i s i o n i n the unemployment compensation law 
d i s q u a l i f y i n g a p e r s o n from r e c e i v i n g unemployment 
compensation i f he i s r e c e i v i n g workmen's compensation 
b e n e f i t s . " 361 So. 2d a t 567. 
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amended Alabama's workers' compensation laws t o supersede 

those d e c i s i o n s , even i n the 1990's when i t c o m p l e t e l y r e v i s e d 

the Alabama Workers' Compensation A c t , § 25-5-1 e t seq., A l a . 

Code 1975, g e n e r a l l y t o add and s t r e n g t h e n defenses f o r 

employers, see, e.g., A c t No. 92-537, A l a . A c t s 1992. 

" O v e r r u l i n g [ R i c h a r d s o n Homes Corp. v. S h e l t o n , 
336 So. 2d 1367, 1370 ( A l a . C i v . App. 1976), and 
F l o r e n c e Enameling Co. v. Jones, 361 So. 2d 564 
( A l a . C i v . App. 1978),] i n the f a c e of t h i s 
l e g i s l a t i v e h i s t o r y would v i o l a t e the r u l e t h a t 
' [ t ] h e L e g i s l a t u r e , when i t e n a c t s l e g i s l a t i o n , i s 
presumed t o have knowledge of e x i s t i n g law and of 
the j u d i c i a l c o n s t r u c t i o n of e x i s t i n g s t a t u t e s . ' 
M o b i l e I n f i r m a r y Med. C t r . v. Hodgen, 884 So. 2d 
801, 814 ( A l a . 2003). See a l s o Ex p a r t e Drummond  
Co., 837 So. 2d 831, 835 n.9 ( A l a . 2002) ('In 1968, 
t h i s Court adopted the B e l l [ v. D r i s k i l l , 282 A l a . 
640, 213 So. 2d 806 (1968),] t e s t . The L e g i s l a t u r e 
has had more than 30 years t o o v e r r u l e or modify 
t h a t d e c i s i o n ; i t has chosen not t o do so. Moreover, 
i n those 30 y e a r s , the L e g i s l a t u r e has amended the 
Workers' Compensation A c t . "'[W]hen the l e g i s l a t u r e 
r e adopts a code s e c t i o n , or i n c o r p o r a t e s i t i n t o a 
subsequent Code, p r i o r d e c i s i o n s of t h i s c o u r t 
permeate the s t a t u t e , and i t i s presumed t h a t the 
l e g i s l a t u r e d e l i b e r a t e l y adopted the s t a t u t e w i t h 
knowledge of t h i s c o u r t ' s i n t e r p r e t a t i o n t h e r e o f . ' " ' 
( q u o t i n g Jones v. C o n r a d i , 673 So. 2d 389, 392 ( A l a . 
1995), q u o t i n g i n t u r n E d g e h i l l Corp. v. Hutchens, 
282 A l a . 492, 495-96, 213 So. 2d 225, 227-28 
( 1 9 6 8 ) ) ) ; Ex p a r t e H e a l t h S o u t h Corp., 851 So. 2d 33, 
41-42 ( A l a . 2002) ('Presumably, when the L e g i s l a t u r e 
r e e n a c t s or amends a s t a t u t e w i t h o u t a l t e r i n g 
language t h a t has been j u d i c i a l l y i n t e r p r e t e d , i t 
adopts a p a r t i c u l a r j u d i c i a l c o n s t r u c t i o n . ' ) . Had 
the L e g i s l a t u r e d i s a g r e e d w i t h the i n t e r p r e t a t i o n of 
[the A c t ] g i v e n by t h i s C ourt i n [ S h e l t o n and Jones] 
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i t c o u l d have e a s i l y amended [the A c t ] i n 1992, 
1993, 1995, or 1996 when i t changed, added, or 
r e p e a l e d no l e s s than 90 o t h e r s e c t i o n s of the 
Workers' Compensation A c t . The L e g i s l a t u r e has 
a c q u i e s c e d i n the h o l d i n g of [ S h e l t o n and Jones] and 
t o o v e r r u l e t h [ o s e ] c a s e [ s ] now would be t o 
d i s r e g a r d the d o c t r i n e of s t a r e d e c i s i s . " 

H e x c e l Decatur, I n c . v. V i c k e r s , 908 So. 2d 237, 240-41 ( A l a . 

2005). 

I do not condone the employee's b e h a v i o r i n 

m i s r e p r e s e n t i n g t o the s t a t e her a b i l i t y t o work, which 

b e h a v i o r may w e l l have been c r i m i n a l i n n a t u r e . See § 25-4-

1 4 5 ( a ) ( 1 ) , A l a . Code 1975 (making i t a crime t o " w i l l f u l l y 

make[] a f a l s e statement or r e p r e s e n t a t i o n or ... w i l l f u l l y 

f a i l [ ] t o d i s c l o s e a m a t e r i a l f a c t t o o b t a i n or i n c r e a s e any 

b e n e f i t or payment under t h i s c h a p t e r " ) . However, I b e l i e v e 

t h a t the law as s t a t e d i n Jones and S h e l t o n a u t h o r i z e d the 

J e f f e r s o n C i r c u i t C ourt ("the t r i a l c o u r t " ) t o r e a c h i t s 

d e t e r m i n a t i o n t h a t the employee s h o u l d r e c e i v e permanent-

t o t a l - d i s a b i l i t y b e n e f i t s d e s p i t e the f a c t t h a t she had 

m i s r e p r e s e n t e d t o the s t a t e t h a t she c o u l d work s o l e l y i n 

o r d e r t o o b t a i n unemployment-compensation b e n e f i t s . Any 

o f f e n s e committed a g a i n s t the s t a t e ' s j u d i c i a l or 

a d m i n i s t r a t i v e systems by t h i s r e s u l t s h o u l d not be r e d r e s s e d 
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through the w i t h h o l d i n g of workers' compensation b e n e f i t s 

p u r s u a n t t o the d o c t r i n e of j u d i c i a l e s t o p p e l , a t l e a s t u n t i l 

our l e g i s l a t u r e d e c i d e s o t h e r w i s e , b ut, r a t h e r , through the 

mechanisms t h a t are a l r e a d y i n p l a c e , which our l e g i s l a t u r e 

has e x p r e s s l y endorsed. See S h e l t o n , 336 So. 2d a t 1370 

( h o l d i n g t h a t any i n j u s t i c e o c c u r r i n g due t o employee's 

r e c e i p t of unemployment-compensation b e n e f i t s s h o u l d be 

c o r r e c t e d by Alabama Department of I n d u s t r i a l R e l a t i o n s , not 

c o u r t awarding workers' compensation b e n e f i t s ) ; see a l s o  

Clemons, 88 So. 3d a t 916 (Moore, J . , c o n c u r r i n g i n the 

r a t i o n a l e i n p a r t and c o n c u r r i n g i n the r e s u l t ) ("Unless and 

u n t i l the l e g i s l a t u r e a c t s , t h i s c o u r t i s p o w e r l e s s t o c r e a t e 

or r e l y on a j u d i c i a l or e q u i t a b l e remedy on the s u b j e c t . " ) . 

That s a i d , even i f j u d i c i a l e s t o p p e l was a v i a b l e 

defense, i t i s apparent t h a t the t r i a l c o u r t d i d not exceed 

i t s d i s c r e t i o n i n c o n c l u d i n g t h a t the defense had not been 

t r i e d by the i m p l i e d consent of the p a r t i e s such t h a t the 

p l e a d i n g s s h o u l d be amended t o i n c l u d e the defense under Rule 

1 5 ( b ) , A l a . R. C i v . P. 

When an a l l e g e d l y i n j u r e d worker s t a t e s i n an a p p l i c a t i o n 

f o r unemployment-compensation b e n e f i t s t h a t he or she i s 
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p h y s i c a l l y a b l e t o work, t h a t a d m i s s i o n may be used a g a i n s t 

the worker as p r o o f t h a t no d i s a b l i n g i n j u r y has o c c u r r e d . 

See G u s t e r v. Goodyear T i r e & Rubber Co., 611 So. 2d 370, 371 

(A l a . C i v . App. 1992) (evidence t h a t worker i n d i c a t e d i n 

a p p l i c a t i o n f o r unemployment-compensation b e n e f i t s t h a t he was 

ready, w i l l i n g , and a b l e t o ac c e p t employment i f i t was 

o f f e r e d t o him, among o t h e r e v i d e n c e , s u p p o r t e d f i n d i n g t h a t 

worker had not s u s t a i n e d a compensable i n j u r y ) . Such an 

ad m i s s i o n c o n s t i t u t e s a statement i n c o n s i s t e n t w i t h a c l a i m of 

d i s a b i l i t y t h a t may be used by a t r i a l c o u r t as e v i d e n c e 

undermining the c r e d i b i l i t y of the worker. See P a t t e r s o n v.  

L i z C l a i b o r n e , I n c . , 872 So. 2d 181, 187 ( A l a . C i v . App. 2003) 

(Per Thompson, J . , w i t h one judge c o n c u r r i n g s p e c i a l l y and one 

judge c o n c u r r i n g i n the r e s u l t ) (where t r i a l c o u r t found 

" i m p l a u s i b l e " the worker's e x p l a n a t i o n f o r i n c o n s i s t e n t 

statements made i n a p p l i c a t i o n f o r unemployment-compensation 

b e n e f i t s , t r i a l c o u r t was a u t h o r i z e d t o r e j e c t worker's 

t e s t i m o n y i n i t s e n t i r e t y as t o cause of her back i n j u r y ) . A 

statement made by a worker i n an a p p l i c a t i o n f o r unemployment-

compensation b e n e f i t s i s an e x t r a j u d i c i a l a d m i s s i o n , which, as 

e x p l a i n e d by our supreme c o u r t i n L i b e r t y N a t i o n a l L i f e 
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Insuranc e Co. v. Daugherty, 840 So. 2d 152, 161 ( A l a . 2002) 

( q u o t i n g 9 John Henry Wigmore, Evidence i n T r i a l s a t Common  

Law § 2588 a t 821-22 (Chadbourn r e v . ed. 1981)), " ' i s merely 

an i t e m of e v i d e n c e , a v a i l a b l e a g a i n s t the p a r t y on the same 

t h e o r y on which a s e l f - c o n t r a d i c t i o n i s a v a i l a b l e a g a i n s t a 

w i t n e s s [T]he [ q u a s i - a d m i s s i o n ] i s not c o n c l u s i v e '" 

That statement " i s i n the na t u r e of an a d m i s s i o n on the p a r t 

of the p l a i n t i f f which bore h e a v i l y a g a i n s t him i n w e i g h i n g 

the c o n f l i c t i n the e v i d e n c e , " B e l l v. Tennessee C o a l , I r o n &  

R.R. Co., 247 A l a . 394, 396, 24 So. 2d 443, 444 (1946) 

( d i s c u s s i n g the e f f e c t of statements made by an i n j u r e d worker 

i n a c l a i m f o r n o n o c c u p a t i o n a l i n j u r y and s i c k n e s s i n s u r a n c e 

b e n e f i t s ) , but which does not have the e f f e c t of e s t o p p i n g the 

worker from a s s e r t i n g h i s or her c l a i m f o r workers' 

compensation b e n e f i t s . I d . 

Du r i n g the t r i a l , the employer i n t r o d u c e d e v i d e n c e 

r e g a r d i n g statements the employee had made t o the Alabama 

Department of I n d u s t r i a l R e l a t i o n s i n her a p p l i c a t i o n f o r 

unemployment-compensation b e n e f i t s t o the e f f e c t t h a t she was 

a b l e t o work. The t r i a l c o u r t e x p r e s s l y t r e a t e d the 

adm i s s i o n s made by the employee t h a t she was a b l e t o work as 
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e x t r a j u d i c i a l a d m i s s i o n s t o be weighed a l o n g w i t h the o t h e r 

e v i d e n c e i n d e t e r m i n i n g the e x t e n t of the employee's 

d i s a b i l i t y and c r e d i b i l i t y and not as ev i d e n c e of j u d i c i a l 

e s t o p p e l , a defense t h a t had not been e x p r e s s l y p l e a d e d by the 

employer b e f o r e the t r i a l . 

R ule 1 5 ( b ) , A l a . R. C i v . P., r e q u i r e s a t r i a l c o u r t t o 

amend the p l e a d i n g s t o conform t o the e v i d e n c e i f the p a r t i e s 

e x p r e s s l y or i m p l i e d l y consented t o such an amendment by 

l i t i g a t i n g an unpleaded c l a i m or defense. See Aman v. G i l l e y , 

55 So. 3d 248, 251 ( A l a . C i v . App. 2010). However, "a 

d e t e r m i n a t i o n 'as t o whether [an] i s s u e has been t r i e d by 

ex p r e s s or i m p l i e d consent under Rule 1 5 ( b ) [ , A l a . R. C i v . 

P.,] i s a matter f o r the t r i a l c o u r t ' s sound d i s c r e t i o n , which 

w i l l not be a l t e r e d on a p p e a l absent an abuse [of t h a t 

d i s c r e t i o n ] . ' " I n t e r n a t i o n a l Rehab. A s s o c s . , I n c . v. Adams, 

613 So. 2d 1207, 1214 ( A l a . 1992) ( q u o t i n g McCollum v. Reeves, 

521 So. 2d 13, 16 ( A l a . 1987)). I f ev i d e n c e s u p p o r t s a 

p l e a d e d defense, a t r i a l c o u r t can determine t h a t the 

i n t r o d u c t i o n of t h a t e v i d e n c e does not i n j e c t any new, 

unpleaded i s s u e s i n t o the case f o r the purposes of Rule 1 5 ( b ) . 

See McCollum v. Reeves, 521 So. 2d a t 17; and Foy v. Foy, 447 
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So. 2d 158, 162-63 ( A l a . 1984). In t h i s case, the t r i a l c o u r t 

r e a s o n a b l y c o u l d have found t h a t the employee, by answering 

q u e s t i o n s t h a t were h i g h l y r e l e v a n t t o the employer's answer 

g e n e r a l l y d e n y ing her c l a i m t h a t she was unable t o work, d i d 

not i m p l i e d l y consent t o t r y the unpleaded defense of j u d i c i a l 

e s t o p p e l of which she had had no p r i o r n o t i c e . 

Donaldson, J . , c o n c u r s . 
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