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T h i s c o u r t ' s o p i n i o n of November 2, 2012, i s withdrawn, 

and the f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

On A p r i l 25, 2011, the s u p e r i n t e n d e n t f o r the H u n t s v i l l e 

C i t y Board of E d u c a t i o n ("the B o a r d " ) , Dr. Ann Roy Moore ("the 

s u p e r i n t e n d e n t " ) , n o t i f i e d James Stranahan and Dwight Holmes, 

among o t h e r s , of her i n t e n t i o n t o seek the t e r m i n a t i o n o f 

t h e i r employment w i t h the Board. Stranahan and Holmes were 

employed as mechanics f o r the Board. As the b a s i s f o r the 

t e r m i n a t i o n s , the s u p e r i n t e n d e n t s t a t e d i n the n o t i c e s t h a t , 

because of adverse f i n a n c i a l c o n d i t i o n s , the Board was 

r e q u i r e d t o t e r m i n a t e t he employment of some of i t s employees 

and t h a t the Board had implemented a R e d u c t i o n i n F o r c e 

("RIF") p o l i c y t o a c c o m p l i s h t h a t t a s k . Stranahan and Holmes 

each c o n t e s t e d t he proposed t e r m i n a t i o n of h i s employment 

p u r s u a n t t o the RIF p o l i c y . We note t h a t t h e s e a c t i o n s are 

governed by the former F a i r D i s m i s s a l A c t ("the former FDA"), 

§ 36-26-100 e t seq., A l a . Code 1975, which has been r e p e a l e d 

and r e p l a c e d by the Students F i r s t A c t ("the SFA"), § 16-24C-1 

e t seq., A l a . Code 1975, e f f e c t i v e J u l y 1, 2011. See a l s o  

Board of Sch. Comm'rs of M o b i l e Cnty. v. C h r i s t o p h e r , 97 So. 

3d 163, 171 ( A l a . C i v . App. 2012) ( h o l d i n g t h a t p o r t i o n s of 
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the SFA t h a t p r o v i d e t h a t t he SFA i s e f f e c t i v e upon i t s 

passage were s u b s t a n t i v e i n n a t u r e and, t h e r e f o r e , t h a t the 

SFA c o u l d not have r e t r o s p e c t i v e a p p l i c a t i o n ) . I t i s 

u n d i s p u t e d t h a t Stranahan and Holmes were n o n p r o b a t i o n a r y 

employees under the former FDA. 

On May 17, 2011, the Board approved the t e r m i n a t i o n of 

the employment of Stranahan and Holmes, among o t h e r s , and 

Stranahan and Holmes each sought r e v i e w of t h a t d e c i s i o n 

p u r s u a n t t o former § 36-26-105, A l a . Code 1975. On September 

14, 2011, a h e a r i n g o f f i c e r r e c e i v e d ore tenus e v i d e n c e i n 

Stranahan's a c t i o n , and on November 19, 2011, the h e a r i n g 

o f f i c e r e n t e r e d a d e c i s i o n r e v e r s i n g the d e c i s i o n of the 

Board. On October 7, 2011, a h e a r i n g o f f i c e r conducted a 

h e a r i n g i n Holmes's a c t i o n , and on December 1, 2011, the 

h e a r i n g o f f i c e r e n t e r e d a d e c i s i o n r e v e r s i n g the d e c i s i o n of 

the Board. 

The Board f i l e d t i m e l y r e q u e s t s f o r an a p p e a l i n b o t h 

a c t i o n s . See former § 36-26-104(b), A l a . Code 1975. T h i s 

c o u r t a c c e p t e d the a p p e a l s . Stranahan's a p p e a l was a s s i g n e d 

a p p e a l number 2110252, and Holmes's a p p e a l was a s s i g n e d a p p e a l 
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number 2110286. T h i s c o u r t o r d e r e d , ex mero motu, t h a t the 

two a p peals be c o n s o l i d a t e d . 1 

On a p p e a l , the Board f i r s t argues t h a t the h e a r i n g 

o f f i c e r s each e r r e d i n d e t e r m i n i n g t h a t the Board d i d not 

p r o v i d e Stranahan and Holmes p r o p e r n o t i c e of the i n t e n d e d 

t e r m i n a t i o n of t h e i r employment. We note t h a t the f a c t s 

p e r t a i n i n g t o t h i s i s s u e are u n d i s p u t e d , and, t h e r e f o r e , the 

argument i n v o l v e s whether the h e a r i n g o f f i c e r s p r o p e r l y 

a p p l i e d the law t o the u n d i s p u t e d f a c t s . A c c o r d i n g l y , t h i s 

c o u r t r e v i e w s t h i s i s s u e de novo. Ex p a r t e S o l e y n , 33 So. 3d 

584, 587 ( A l a . 2009). 

The former FDA p r o v i d e d t h a t a n o t i c e of t e r m i n a t i o n t o 

a n o n p r o b a t i o n a r y employee " s h a l l s t a t e the reasons f o r the 

proposed t e r m i n a t i o n , s h a l l c o n t a i n a s h o r t and p l a i n 

statement of the f a c t s showing t h a t the t e r m i n a t i o n i s t aken 

f o r one or more of the reasons l i s t e d i n S e c t i o n 36-26-102, 

and s h a l l s t a t e the time and p l a c e f o r the board's meeting on 

the proposed t e r m i n a t i o n " Former § 36-26-103(a). The 

1The p a r t i e s t o t h e s e appeals were i n v i t e d t o submit 
b r i e f s as a m i c i c u r i a e on a j u r i s d i c t i o n a l i s s u e t o be 
a d d r e s s e d i n Board of S c h o o l Commissioners of M o b i l e County v.  
C h r i s t o p h e r , s u p r a . B r i e f i n g i n these appeals was s t a y e d 
pending the d e c i s i o n i n t h a t case. 
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former FDA p r o v i d e d t h a t the employment of n o n p r o b a t i o n a r y 

employees such as Stranahan and Holmes may be t e r m i n a t e d " f o r 

f a i l u r e t o p e r f o r m h i s or her d u t i e s i n a s a t i s f a c t o r y manner, 

incompetency, n e g l e c t of duty, i n s u b o r d i n a t i o n , i m m o r a l i t y , 

j u s t i f i a b l e d e c rease i n j o b s i n the system, or o t h e r good and 

j u s t causes." Former § 36-26-102, A l a . Code 1975. 

The t e r m i n a t i o n n o t i c e s s e n t by the s u p e r i n t e n d e n t t o 

Stranahan and Holmes s t a t e d , i n p e r t i n e n t p a r t : 

"You are hereby g i v e n n o t i c e of my i n t e n t i o n t o 
recommend t e r m i n a t i o n of the employment of [ y o u r 
employment a s ] a Mechanic f o r H u n t s v i l l e C i t y Board 
of E d u c a t i o n as p r o v i d e d i n § 36-26-102, A l a . Code 
1975. The reason f o r the proposed t e r m i n a t i o n i s as 
f o l l o w s : j u s t i f i a b l e d ecrease i n j o b s i n the system 
or o t h e r good and j u s t causes. 

"The f a c t s showing t h a t the t e r m i n a t i o n i s taken 
f o r one or more of the reasons l i s t e d i n § 36-26¬
102, A l a . Code 1975, are as f o l l o w s : 

"1) Due t o f i n a n c i a l c i r c u m s t a n c e s , 
the Board must reduce the number of i t s 
employees. To a c c o m p l i s h t h i s , the Board 
had adopted a R e d u c t i o n i n F o r c e p l a n . The 
s e l e c t i o n of the employees t o be t e r m i n a t e d 
i s based upon the j o b c l a s s i f i c a t i o n s 
a f f e c t e d by the R e d u c t i o n i n F o r c e p l a n and 
years of s e r v i c e w i t h i n the H u n t s v i l l e 
S c h o o l System (those w i t h fewer years of 
s e r v i c e i n each s p e c i f i c a l l y i d e n t i f i e d 
a r ea are t o be t e r m i n a t e d b e f o r e those w i t h 
g r e a t e r s e n i o r i t y ) . " 
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The h e a r i n g o f f i c e r r e v i e w i n g Stranahan's a c t i o n found 

t h a t the n o t i c e quoted above was " v e r y vague and [ d i d ] not 

p r o v i d e s u f f i c i e n t i n f o r m a t i o n t o an employee t o mount a 

de f e n s e . " The h e a r i n g o f f i c e r i n Holmes's a c t i o n found the 

n o t i c e vague and ambiguous and s t a t e d t h a t i t " p r o v i d e [ d ] no 

f a c t u a l r a t i o n a l e r e l a t i v e t o the Board's d e c i s i o n t o 

t e r m i n a t e . " I n r e a c h i n g t h e i r d e c i s i o n s , b o t h h e a r i n g 

o f f i c e r s c o n c l u d e d t h a t the n o t i c e s d i d not s u f f i c i e n t l y 

a p p r i s e Stranahan and Holmes t h a t the reason f o r the 

t e r m i n a t i o n of t h e i r employment, or t h a t the t e r m i n a t i o n of 

employment of o t h e r mechanics, was a c o s t - s a v i n g s measure. 

The Board contends t h a t i t s statement of the b a s i s f o r 

the proposed t e r m i n a t i o n s of Stranahan's and Holmes's 

employment was a s u f f i c i e n t " s h o r t and p l a i n statement of the 

f a c t s " under former § 36-26-103(a). The Board argues t h a t the 

former FDA d i d not r e q u i r e t h a t i t i n c l u d e i n i t s " s h o r t and 

p l a i n statement of the f a c t s " a d e t a i l e d e x p l a n a t i o n of 

p r o r a t i o n of s t a t e f u n d i n g , the f u n d i n g of s c h o o l boards, and 

the F i s c a l A c c o u n t a b i l i t y A c t , § 16-13A-1 e t seq., A l a . Code 

1975. 
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In B i s h o p S t a t e Community C o l l e g e v. A r c h i b l e , 33 So. 3d 

588 ( A l a . C i v . App. 2009) ( " A r c h i b l e " ) , t h i s c o u r t a d d r e s s e d 

whether a n o t i c e of t e r m i n a t i o n under the former FDA was 

s u f f i c i e n t under former § 36-26-103. In t h a t case, two 

employees were n o t i f i e d of the i n t e n t t o t e r m i n a t e t h e i r 

employment w i t h B i s h o p S t a t e , a community c o l l e g e s u b j e c t t o 

the former FDA. The n o t i c e s t h a t the employees r e c e i v e d 

s t a t e d an i d e n t i c a l f a c t u a l b a s i s f o r each employee's 

t e r m i n a t i o n , s p e c i f i c a l l y : "'You committed f i n a n c i a l 

i m p r o p r i e t i e s i n r e l a t i o n t o the r e c e i v i n g of f i n a n c i a l a i d 

and s c h o l a r s h i p s . ' " A r c h i b l e , 33 So. 3d a t 590. T h i s c o u r t 

o r i g i n a l l y h e l d t h a t , c o n s i d e r i n g the n o t i c e and the 

s u r r o u n d i n g c i r c u m s t a n c e s , t h a t n o t i c e was s u f f i c i e n t under 

the former FDA. B i s h o p S t a t e Cmty. C o l l . v. A r c h i b l e , 33 So. 

3d 577, 584 ( A l a . C i v . App. 2008). On c e r t i o r a r i r e v i e w , our 

supreme c o u r t h e l d t h a t t h i s c o u r t had e r r e d i n c o n s i d e r i n g 

the " s u r r o u n d i n g c i r c u m s t a n c e s " i n d e t e r m i n i n g whether the 

n o t i c e p r o v i d e d t o the employees by B i s h o p S t a t e was 

s u f f i c i e n t , and i t r e v e r s e d t h i s c o u r t ' s judgment. Ex p a r t e  

S o l e y n , 33 So. 3d a t 587. In so h o l d i n g , our supreme c o u r t 

s t a t e d : 
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" S e c t i o n 36-26-103 p r o v i d e s the e x c l u s i v e means by 
which an employer such as Bish o p S t a t e may t e r m i n a t e 
employees such as A r c h i b l e and S o l e y n . Under § 
36-26-103(a), B i s h o p S t a t e was c l e a r l y o b l i g a t e d t o 
p r o v i d e each employee w i t h a n o t i c e of i n t e n t t o 
t e r m i n a t e h i s employment t h a t ' s t a t e [ d ] the reasons 
f o r the proposed t e r m i n a t i o n ' and t h a t ' c o n t a i n [ e d ] 
a s h o r t and p l a i n statement of the f a c t s showing 
t h a t the t e r m i n a t i o n [was] taken f o r one or more of 
the reasons l i s t e d i n S e c t i o n 36-26-102.'" 

Ex p a r t e S o l e y n , 33 So. 3d a t 588. 

In A r c h i b l e , s u p r a , on remand from the supreme c o u r t ' s 

d e c i s i o n i n Ex p a r t e S o l e y n , s u p r a , t h i s c o u r t s t a t e d : 

" T h i s c o u r t has h e l d t h a t , i n o r d e r t o a f f o r d 
m i n i m a l due p r o c e s s t o an employee under the [ F a i r 
D i s m i s s a l ] A c t , the n o t i c e of proposed t e r m i n a t i o n 
must a d v i s e the employee '"of the cause or causes 
f o r h i s [or her] t e r m i n a t i o n i n s u f f i c i e n t d e t a i l t o 
f a i r l y enable him [or her] t o show any e r r o r t h a t 
may e x i s t . " ' S t a t e Tenure Comm'n v. Page, 777 So. 
2d 126, 131 ( A l a . C i v . App. 2000) ( q u o t i n g James v.  
Board of Scho o l Comm'rs of M o b i l e County, 484 F. 
Supp. 705, 715 (S.D. A l a . 1979), q u o t i n g i n t u r n 
S t ewart v. B a i l e y , 556 F.2d 281, 285 (5th C i r . 
1977)) ; see a l s o S t a t e Tenure Comm'n v. Jack s o n , 881 
So. 2d 445, 449 ( A l a . C i v . App. 2003) ( s t a t i n g t h a t 
the n o t i c e of proposed t e r m i n a t i o n s h o u l d be 
' s u f f i c i e n t l y d e t a i l e d t o p r o v i d e an adequate 
o p p o r t u n i t y f o r [the employee] t o pr e p a r e a defense 
t o those c h a r g e s ' ) . In the p r e s e n t c a s e s , the 
n o t i c e s of proposed t e r m i n a t i o n do not meet the 
requirement of s e t t i n g f o r t h a ' s h o r t and p l a i n 
statement of the f a c t s . ' N e i t h e r n o t i c e s e t f o r t h 
what ' f i n a n c i a l i m p r o p r i e t i e s ' had been committed so 
as 'to p r o v i d e an adequate o p p o r t u n i t y f o r [the 
employees] t o p r e p a r e a defense t o those charges.' 
J a c k s o n , 881 So. 2d a t 449. The language used i s so 
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vague as t o f a l l below the minimum due p r o c e s s t h a t 
must be a f f o r d e d an employee under the A c t . " 

A r c h i b l e , 33 So. 3d a t 590-91. 

In the p r e s e n t case, the Board c i t e d a " j u s t i f i a b l e 

d e c r ease i n j o b s i n the system" as the reason f o r the proposed 

t e r m i n a t i o n s . See former § 36-26-102, A l a . Code 1975. In the 

n o t i c e s , the Board then e x p l a i n e d t h a t reason by c i t i n g 

f i n a n c i a l c i r c u m s t a n c e s t h a t n e c e s s i t a t e d the i m p o s i t i o n of 

the RIF p o l i c y , and i t e x p l a i n e d the manner i n which the 

employees whose employment was t o be t e r m i n a t e d under the RIF 

p o l i c y would be s e l e c t e d . Thus, the n o t i c e s of t e r m i n a t i o n 

p r o v i d e d by the Board e x p l a i n e d t h a t the Board's c u r r e n t 

f i n a n c i a l c i r c u m s t a n c e s w a r r a n t e d the decrease of j o b s i n the 

system. See Ex p a r t e S o l e y n , 33 So. 3d a t 588. 

Stranahan and Holmes each argue t h a t under A r c h i b l e , 

s u p r a , a more d e t a i l e d e x p l a n a t i o n of the b a s i s of the Board's 

f i n a n c i a l s i t u a t i o n was r e q u i r e d . We d i s a g r e e . As the Board 

p o i n t s out, i n A r c h i b l e , s u p r a , the t e r m i n a t i o n s a t i s s u e were 

proposed because of f i n a n c i a l i m p r o p r i e t i e s , and t h i s c o u r t 

d e t ermined t h a t a more i n f o r m a t i o n was r e q u i r e d . I t seems 

a x i o m a t i c t h a t a more d e t a i l e d statement of a l l e g a t i o n s of 

misconduct would be n e c e s s a r y t o a l l o w an accused employee t o 
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defend a g a i n s t t h o s e a l l e g a t i o n s . In t h i s case, however, 

t h e r e a r e no adverse a l l e g a t i o n s f o r Stranahan or Holmes t o 

defend a g a i n s t . The b a s i s f o r the proposed t e r m i n a t i o n s was 

t h a t the Board was e x p e r i e n c i n g f i n a n c i a l d i f f i c u l t i e s 

n e c e s s i t a t i n g the i m p l e m e n t a t i o n of the RIF p o l i c y . The 

p r i m a r y argument a s s e r t e d by Stranahan and Holmes b e f o r e the 

h e a r i n g o f f i c e r s was t h a t the n o t i c e t h e y r e c e i v e d from the 

s u p e r i n t e n d e n t d i d not a f f o r d them s u f f i c i e n t i n f o r m a t i o n t o 

defend a g a i n s t the s p e c i f i c s e l e c t i o n of them as employees 

whose employment was t o be t e r m i n a t e d . We cannot conclude 

t h a t the former FDA r e q u i r e d , as p a r t of the Board's n o t i c e t o 

each employee t e r m i n a t e d under a RIF p o l i c y , t h a t the Board 

s e t f o r t h the s p e c i f i c f a c t s u n d e r l y i n g i t s f i n a n c i a l 

c o n d i t i o n and the ex p e c t e d b e n e f i t of the i m p l e m e n t a t i o n of 

the RIF p o l i c y , p a r t i c u l a r l y w i t h r e g a r d t o each employee 

t e r m i n a t e d . 

We conclude t h a t the h e a r i n g o f f i c e r s e r r e d i n 

d e t e r m i n i n g t h a t the s u p e r i n t e n d e n t ' s n o t i c e s t o Stranahan and 

Holmes were i n s u f f i c i e n t under former § 36-26-103, A l a . Code 

1975. The h e a r i n g o f f i c e r i n Holmes's a c t i o n c o n c l u d e d t h a t 

the n o t i c e Holmes r e c e i v e d was i n s u f f i c i e n t and p r e t e r m i t t e d 
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c o n s i d e r a t i o n of the o t h e r i s s u e s r a i s e d . A c c o r d i n g l y , we 

r e v e r s e the d e c i s i o n e n t e r e d w i t h r e g a r d t o Holmes, and we 

remand the cause i n a p p e a l number 2110286 t o the h e a r i n g 

o f f i c e r f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

In a p p e a l number 2110252 p e r t a i n i n g t o Stranahan, the 

h e a r i n g o f f i c e r a l s o d e t e r m i n e d t h a t the Board had not met i t s 

burden i n p r e s e n t i n g e v i d e n c e i n su p p o r t of the t e r m i n a t i o n of 

Stranahan's employment. The h e a r i n g o f f i c e r d e t e rmined t h a t 

the Board had not demonstrated a p r o p e r b a s i s f o r d e t e r m i n i n g 

t h a t t e r m i n a t i n g Stranahan's employment would r e s u l t i n a c o s t 

s a v i n g s t o the Board. However, t h i s c o u r t h e l d i n 

C h r i s t o p h e r , s u p r a , t h a t , when i t has been determined t h a t a 

t e a c h e r ' s employment was t e r m i n a t e d because of a " j u s t i f i a b l e 

d e crease i n j o b s i n the system," see former § 36-26-102, the 

h e a r i n g o f f i c e r l a c k s the a u t h o r i t y t o determine whether the 

t e r m i n a t i o n of the employment of a p a r t i c u l a r employee was 

j u s t i f i a b l e . 97 So. 3d a t 176. In t h a t case, the h e a r i n g 

o f f i c e r , a l t h o u g h r e c o g n i z i n g the v a l i d i t y of the 

i m p l e m e n t a t i o n of the RIF p o l i c y , found t h a t C h r i s t o p h e r was 

an e x c e l l e n t employee and an a s s e t t o the s c h o o l system and, 

t h u s , r e v e r s e d the t e r m i n a t i o n d e c i s i o n . T h i s c o u r t r e v e r s e d 

11 
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the d e c i s i o n of the h e a r i n g o f f i c e r , c o n c l u d i n g t h a t 

t e r m i n a t i o n d e c i s i o n s under a RIF p o l i c y were w i t h i n the 

d i s c r e t i o n of the employing board. The c o u r t e x p l a i n e d , i n 

p a r t : 

" I n the case of a t e r m i n a t i o n p u r s u a n t t o a RIF 
p o l i c y , ... the conduct of the employee i s not a t 
i s s u e . The purpose of a t e r m i n a t i o n p u r s u a n t t o a 
RIF p o l i c y i s c o s t s a v i n g s t o the employing board. 
Where a t e r m i n a t i o n of employment i s made because of 
a j u s t i f i a b l e d ecrease i n the j o b s i n the system, 
see former § 36-26-102, the s e l e c t i o n of any o t h e r 
form of d i s c i p l i n e or s a n c t i o n under former § 36-26-
1 0 4 ( a ) [ , A l a . Code 1975,] would not a c h i e v e the 
l o n g - t e r m c o s t - s a v i n g s g o a l of the t e r m i n a t i o n 
p u r s u a n t t o a RIF p o l i c y . " 2 

C h r i s t o p h e r , 97 So. 3d a t 174. 

In t h i s case, the h e a r i n g o f f i c e r i n Stranahan's a c t i o n 

d e t e r m i n e d t h a t the Board had f a i l e d t o meet " i t s burden t o 

prove the reasons f o r t e r m i n a t i o n s t a t e d i n the t e r m i n a t i o n 

l e t t e r , " i . e . , t h a t t h e r e were f i n a n c i a l reasons w a r r a n t i n g 

the i m p o s i t i o n of the RIF p o l i c y . In h i s a n a l y s i s of t h a t 

i s s u e , the h e a r i n g o f f i c e r found t h a t any c o s t s a v i n g s from 

t e r m i n a t i n g Stranahan's employment were m i n i m a l a t b e s t , t h a t 

2Under former § 36-26-104(a), the h e a r i n g o f f i c e r c o u l d 
s e l e c t any of the f o l l o w i n g a c t i o n s t o be taken w i t h r e g a r d t o 
the employee: " T e r m i n a t i o n of the employee, a s u s p e n s i o n of 
the employee, w i t h or w i t h o u t pay, a r e primand, o t h e r 
d i s c i p l i n a r y a c t i o n , or no a c t i o n a g a i n s t the employee." 

12 
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the Board d i d not p r e s e n t e v i d e n c e i n the form of a c o s t 

a n a l y s i s t o demonstrate i t s s a v i n g s i n t e r m i n a t i n g Stranahan's 

employment, and t h a t the Board "used the a r t i f i c e of 

t e r m i n a t i n g employees and s h i f t i n g t o c o n t r a c t o r s " i n o r d e r t o 

attempt t o save money. However, under the h o l d i n g i n 

C h r i s t o p h e r , s u p r a , the m e r i t s of the Board's d e c i s i o n s made 

pu r s u a n t t o a RIF p o l i c y , so l o n g as those d e c i s i o n s are not 

made w i t h an improper motive, are not w i t h i n the scope of 

re v i e w of the h e a r i n g o f f i c e r . 3 A c c o r d i n g l y , "[w]e agree w i t h 

3On a p p l i c a t i o n f o r r e h e a r i n g , Stranahan and Holmes each 
contend t h a t he a l l e g e d t h a t h i s employment was t e r m i n a t e d f o r 
an improper reason. See C h r i s t o p h e r , 97 So. 3d a t 173-74 ("We 
cannot agree w i t h the h e a r i n g o f f i c e r ' s d e t e r m i n a t i o n t h a t 
former § 36-26-104(a) a u t h o r i z e d him t o determine, i n the 
absence of a l l e g a t i o n s of improper motive, whether the 
t e r m i n a t i o n of a p a r t i c u l a r employee's employment was 
j u s t i f i a b l e under a RIF p o l i c y . " ) . In a s s e r t i n g t h a t 
argument, Stranahan and Holmes each c i t e t o p o r t i o n s of the 
r e c o r d i n sup p o r t of t h e i r a l l e g a t i o n t h a t the t e r m i n a t i o n s 
were " a r b i t r a r y . " We note t h a t t h a t a l l e g a t i o n i s i r r e l e v a n t 
t o a d e t e r m i n a t i o n whether n o t i c e of the t e r m i n a t i o n i t s e l f 
was s u f f i c i e n t . F u r t h e r , t o the e x t e n t Stranahan argues t h a t 
the h e a r i n g o f f i c e r c o u l d c o n s i d e r h i s p u r p o r t e d a l l e g a t i o n of 
improper motive t o determine whether the t e r m i n a t i o n of h i s 
employment was v a l i d under the RIF p o l i c y , we conclude he has 
f a i l e d t o demonstrate e r r o r . In the c o n t e x t of the former 
FDA, a t e r m i n a t i o n of employment f o r "improper r e a s o n s " 
r e q u i r e d t h a t the t e r m i n a t i o n be shown t o have o c c u r r e d f o r 
p e r s o n a l or p o l i t i c a l r e a s o n s . See former § 36-26-102, A l a . 
Code 1975 (the t e r m i n a t i o n of a n o n p r o b a t i o n a r y employee's 
employment " s h a l l not be made f o r p o l i t i c a l or p e r s o n a l 
reasons on the p a r t of any p a r t y recommending or v o t i n g t o 
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the Board t h a t t he r e s p o n s i b i l i t y f o r making the d i f f i c u l t 

d e c i s i o n s r e g a r d i n g which p o s i t i o n s t o e l i m i n a t e p u r s u a n t t o 

a j u s t i f i e d i m p l e m e n t a t i o n of a RIF p o l i c y r e s t s w i t h the 

Board and t h a t h e a r i n g o f f i c e r s and the c o u r t s 'are not 

p e r m i t t e d t o usurp the r o l e of the s c h o o l b o a r d . ' " 

C h r i s t o p h e r , 97 So. 3d a t 176 ( q u o t i n g Walker v. Montgomery  

Cnty. Bd. of Educ., 85 So. 3d 1008, 1016 ( A l a . C i v . App. 

2011)). A c c o r d i n g l y , we r e v e r s e t he d e c i s i o n of the h e a r i n g 

o f f i c e r i n Stranahan's a p p e a l , number 2110252, and we remand 

the cause t o the h e a r i n g o f f i c e r f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

2110252—APPLICATION FOR REHEARING GRANTED; OPINION OF 

NOVEMBER 2, 2012, WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND 

REMANDED. 

2110286--APPLICATION FOR REHEARING GRANTED; OPINION OF 

NOVEMBER 2, 2012, WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND 

REMANDED. 

approve s a i d t e r m i n a t i o n " ) ; B i s h o p S t a t e Cmty. C o l l . v.  
Thomas, 13 So. 3d 978, 985 ( A l a . C i v . App. 2008). The 
a l l e g a t i o n by Stranahan or Holmes t h a t the t e r m i n a t i o n of h i s 
employment was " a r b i t r a r y " does not c o n s t i t u t e an argument 
t h a t the t e r m i n a t i o n was made f o r p e r s o n a l or p o l i t i c a l 
r e a s o n s . 
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P i t t m a n and Donaldson, J J . , concur. 

Moore, J . , concurs s p e c i a l l y , which Thomas, J . , j o i n s . 
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MOORE, Judge, c o n c u r r i n g s p e c i a l l y . 

The p r i m a r y i s s u e on a p p e a l i s whether James Stranahan 

and Dwight Holmes r e c e i v e d s u f f i c i e n t n o t i c e of the reasons 

f o r the proposed t e r m i n a t i o n of t h e i r employment, p u r s u a n t t o 

former § 36-26-103(a), A l a . Code 1975, a p a r t of the former 

F a i r D i s m i s s a l A c t ("the former FDA"), former § 36-26-100 e t 

seq., A l a . Code 1975, which p r o v i d e d , i n p e r t i n e n t p a r t , t h a t 

a n o t i c e of t e r m i n a t i o n t o a n o n p r o b a t i o n a r y employee " s h a l l 

s t a t e the reasons f o r the proposed t e r m i n a t i o n [and] s h a l l 

c o n t a i n a s h o r t and p l a i n statement of the f a c t s showing t h a t 

the t e r m i n a t i o n i s taken f o r one or more of the reasons l i s t e d 

i n S e c t i o n 36-26-102[, A l a . Code 1975] " 

The r e c o r d s i n t h e s e c o n s o l i d a t e d a p peals show t h a t Dr. 

Ann Roy Moore, then s u p e r i n t e n d e n t of the H u n t s v i l l e C i t y 

Board of E d u c a t i o n ("the B o a r d " ) , s e n t l e t t e r s t o Stranahan 

and Holmes s t a t i n g t h a t she was recommending t e r m i n a t i o n of 

t h e i r employment because of "a j u s t i f i a b l e d e c rease i n j o b s i n 

the system or o t h e r good and j u s t causes." Both of t h o s e 

grounds are c o n t a i n e d i n former § 36-26-102. Thus, the 

l e t t e r s c l e a r l y i n f o r m e d Stranahan and Holmes of the s t a t u t o r y 

reasons f o r the proposed t e r m i n a t i o n of t h e i r employment. 
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The l e t t e r s f u r t h e r s t a t e d t h a t , "[d]ue t o f i n a n c i a l 

c i r c u m s t a n c e s , the Board must reduce the number of i t s 

employees." The h e a r i n g o f f i c e r s who r e v i e w e d the a c t i o n s of 

the Board i n t e r m i n a t i n g t he employment of Stranahan and 

Holmes c o n c l u d e d t h a t t h i s i n f o r m a t i o n d i d not s a t i s f y the 

requirement i n former § 36-26-103(a) t h a t the Board s u p p l y "a 

s h o r t and p l a i n statement of the f a c t s showing t h a t the 

t e r m i n a t i o n i s ta k e n f o r one or more of the reasons l i s t e d i n 

S e c t i o n 26-26-102." In p a r t i c u l a r , the h e a r i n g o f f i c e r s 

d e t e r m i n e d t h a t the n o t i c e s f a i l e d t o comply w i t h the 

st a n d a r d s e s t a b l i s h e d i n Bi s h o p S t a t e Community C o l l e g e v.  

A r c h i b l e , 33 So. 3d 577 ( A l a . C i v . App. 2008) ( " A r c h i b l e I " ) , 

r e v e r s e d , Ex p a r t e S o l e y n , 33 So. 3d 584 ( A l a . 2009), o p i n i o n 

on remand, 33 So. 3d 588 ( A l a . C i v . App. 2009) ( " A r c h i b l e 

I I " ) . 

In A r c h i b l e I , t h i s c o u r t h e l d t h a t a s c h o o l b o a r d must 

comply w i t h due p r o c e s s by g i v i n g i t s n o n p r o b a t i o n a r y 

employees " n o t i c e of the reasons f o r t h e i r t e r m i n a t i o n s i n 

s u f f i c i e n t d e t a i l t o p r o v i d e them an adequate o p p o r t u n i t y t o 

p r e p a r e a defense t o tho s e c h a r g e s . " 33 So. 3d a t 583. T h i s 

c o u r t agreed t h a t a n o t i c e c o m p l i e s w i t h due p r o c e s s when i t 

17 
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" ' c r e a t e s a m a t e r i a l and c l e a r " [ b ] u r d e n of [ p ] r o o f " f o r the 

[e]mployer and an e q u a l l y c l e a r " [ p ] o s i t i o n of [ d ] e f e n s e " f o r 

the [e]mployee'" because the n o t i c e "must be s u f f i c i e n t t o 

a p p r i s e the employee of the grounds f o r t e r m i n a t i o n the 

employer i n t e n d s t o prove and a g a i n s t which the employee w i l l 

have t o defend." 33 So. 3d a t 583 ( q u o t i n g h e a r i n g o f f i c e r ' s 

d e c i s i o n ) . Under t h a t s t a n d a r d , 

"an employing a u t h o r i t y s u b j e c t t o the [former FDA] 
may not s i m p l y r e c i t e a s t a t u t o r y ground f o r 
t e r m i n a t i o n , but must n o t i f y the employee of the 
f a c t u a l bases u n d e r l y i n g t h a t ground. However, 
the employer need not p r o v i d e a d e t a i l e d statement 
of the e v i d e n c e t h a t would be p r e s e n t e d a g a i n s t the 
employee a t a t e r m i n a t i o n h e a r i n g t o prove the 
f a c t u a l b a s i s f o r the t e r m i n a t i o n . " 

I d . In Ex p a r t e S o l e y n , our supreme c o u r t f u r t h e r c l a r i f i e d 

t h a t the n o t i c e must c o n t a i n s u f f i c i e n t i n f o r m a t i o n on i t s own 

t o a l l o w an employee an adequate o p p o r t u n i t y t o c o n t e s t the 

proposed t e r m i n a t i o n w i t h o u t r e f e r e n c e t o " s u r r o u n d i n g 

c i r c u m s t a n c e s . " Ex p a r t e S o l e y n , 33 So. 3d a t 587-88. On 

remand from the supreme c o u r t , t h i s c o u r t h e l d t h a t a l e t t e r 

i n f o r m i n g Angelo A r c h i b l e t h a t h i s employment was t o be 

t e r m i n a t e d f o r " ' f i n a n c i a l i m p r o p r i e t i e s i n r e l a t i o n t o the 

r e c e i v i n g of f i n a n c i a l a i d and s c h o l a r s h i p s ' " d i d not 
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a d e q u a t e l y a p p r i s e A r c h i b l e of the s p e c i f i c " i m p r o p r i e t i e s " 

t h a t he had a l l e g e d l y committed. 33 So. 3d a t 590-91. 

In t h i s case, the Board c i t e d " f i n a n c i a l c i r c u m s t a n c e s " 

as the reason f o r i t s d e c i s i o n t o reduce i t s w o r k f o r c e . By 

naming " f i n a n c i a l c i r c u m s t a n c e s " as the m o t i v a t i n g f a c t o r , the 

Board n o t i f i e d Stranahan and Holmes t h a t i t was not b a s i n g the 

r e d u c t i o n i n f o r c e on a decrease i n the s t u d e n t p o p u l a t i o n , 

t e c h n o l o g i c a l advances e l i m i n a t i n g the need f o r t h e i r 

p o s i t i o n s , the r e o r g a n i z a t i o n of the s c h o o l d i s t r i c t or the 

mechanic department w i t h i n the d i s t r i c t , the d i s c o n t i n u a n c e or 

r e d u c t i o n of the use of the v e h i c l e s t h e y s e r v i c e d , or o t h e r 

s i m i l a r j u s t i f i c a t i o n s . The n o t i c e n e c e s s a r i l y i m p a r t e d t h a t 

the Board i n t e n d e d t o reduce i t s w o r k f o r c e e x c l u s i v e l y t o save 

the c o s t s a s s o c i a t e d w i t h the s a l a r i e s and o t h e r monetary 

b e n e f i t s p a y a b l e t o Stranahan and Holmes and not f o r any o t h e r 

reason. 

The l e t t e r s thus i n f o r m e d Stranahan and Holmes t h a t the 

Board i n t e n d e d t o prove t h a t i t had d e c i d e d t o l e s s e n the 

number of i t s employees as one r a t i o n a l method of c o r r e c t i n g 

a poor f i n a n c i a l c o n d i t i o n . See H u n t s v i l l e C i t y Bd. of Educ.  

v. F r a s i e r , [Ms. 2110427, Feb. 22, 2013] So. 3d ( A l a . 
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C i v . App. 2013). The l e t t e r s s u f f i c i e n t l y n o t i f i e d Stranahan 

and Holmes t h a t t h e y c o u l d defend a g a i n s t the t e r m i n a t i o n of 

t h e i r p o s i t i o n s by showing " ' t h a t t h e r e i s no r a t i o n a l b a s i s 

f o r the d e c i s i o n [to implement a r e d u c t i o n i n f o r c e ] or t h a t 

i t i s based on p e r s o n a l , p o l i t i c a l or d i s c r i m i n a t o r y motives 

or i s a s u b t e r f u g e t o a v o i d r i g h t s a r i s i n g from [the 

employee's n o n p r o b a t i o n a r y s t a t u s ] , ' " F r a s i e r , So. 3d a t 

( q u o t i n g Taborn v. Hammonds, 324 N.C. 546, 556, 380 S.E.2d 

513, 519 (1989)), o r , a d d i t i o n a l l y , by p r o v i n g t h a t the Board 

d i d not f o l l o w i t s r e d u c t i o n - i n - f o r c e p o l i c y or t h a t the Board 

had i m p e r m i s s i b l y r e t a i n e d a p r o b a t i o n a r y employee i n t h e i r 

p o s i t i o n s . F r a s i e r , s u p r a . 

The l e t t e r s d i d not convey t o Stranahan and Holmes the 

e x a c t f i n a n c i a l c o n d i t i o n of the Board; nor d i d the l e t t e r s 

s p e c i f y the n a t u r e of the causes l e a d i n g t o t h a t f i n a n c i a l 

c o n d i t i o n or the e x t e n t of the f i n a n c i a l r e l i e f the Board 

a n t i c i p a t e d from the r e d u c t i o n i n f o r c e . However, former § 

36-26-103(a) d i d not r e q u i r e such d e t a i l i n o r d e r t o p r o v i d e 

a n o n p r o b a t i o n a r y employee an o p p o r t u n i t y t o mount an adequate 

defense t o the proposed t e r m i n a t i o n of h i s or her employment 

f o r f i n a n c i a l r e a s o n s . In these cases, the l e t t e r s 
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c r y s t a l l i z e d the p o s i t i o n of the Board s u f f i c i e n t l y enough f o r 

Stranahan and Holmes t o i n v e s t i g a t e the statements of the 

Board as t o i t s f i n a n c i a l c o n d i t i o n and t o depose two of the 

f i n a n c i a l o f f i c e r s w i t h r e l e v a n t i n f o r m a t i o n as t o the 

f i n a n c i a l c o n d i t i o n of the Board and the measures taken by the 

Board t o c o r r e c t t h a t f i n a n c i a l c o n d i t i o n . A t the h e a r i n g s , 

the Board d i d not s u r p r i s e Stranahan and Holmes w i t h some new 

f a c t u a l b a s i s f o r the t e r m i n a t i o n of t h e i r employment, nor d i d 

the Board r e v e a l some p r e v i o u s l y h i dden or c o n c e a l e d 

i n f o r m a t i o n upon which i t was r e l y i n g f o r i t s s t a t e d reason 

f o r the r e d u c t i o n i n f o r c e . 

Thus, based on the de novo s t a n d a r d of re v i e w a p p l i c a b l e 

t o t h e s e cases, see Ex p a r t e S o l e y n , 33 So. 3d a t 587, I 

concur t h a t t h i s c o u r t s h o u l d r e v e r s e the d e t e r m i n a t i o n s of 

the h e a r i n g o f f i c e r s . The h e a r i n g o f f i c e r s s h o u l d v a c a t e t h a t 

p o r t i o n of t h e i r d e t e r m i n a t i o n s f i n d i n g t h a t the Board d i d not 

comply w i t h former § 36-26-103(a) and address the m e r i t s of 

the cases. 

Thomas, J . , co n c u r s . 
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