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PITTMAN, Judge. 

B i l l y Wes Howell ("the f a t h e r " ) a p peals from a judgment 

o r d e r i n g him t o be e q u a l l y r e s p o n s i b l e , a l o n g w i t h P a t r i c i a 

Dantone (Howell) ("the mother"), f o r the p o s t m i n o r i t y 
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e d u c a t i o n a l expenses of Raven H o w e l l , the p a r t i e s ' daughter 

("the d a u g h t e r " ) . We r e v e r s e and remand. 

F a c t u a l and P r o c e d u r a l Background 

D u r i n g the p a r t i e s ' m a r r i a g e , the mother's t h r e e c h i l d r e n 

from a p r e v i o u s m a r r i a g e (two daughters and a son) and the 

f a t h e r ' s son from a p r e v i o u s m a r r i a g e l i v e d w i t h them. The 

p a r t i e s ' daughter was born i n 1991. The p a r t i e s were d i v o r c e d 

by the J e f f e r s o n C i r c u i t C o u r t i n August 1994, when the 

daughter was l e s s than t h r e e years o l d . The d i v o r c e judgment 

i n c o r p o r a t e d the p a r t i e s ' agreement t h a t the mother would have 

p h y s i c a l custody of the daughter and the f a t h e r would have 

s t a n d a r d v i s i t a t i o n and pay c h i l d s u p p o r t of $350 per month. 

In 1995, the f a t h e r f i l e d a second c o m p l a i n t f o r a d i v o r c e , 

a l l e g i n g t h a t a f t e r the e n t r y of the 1994 d i v o r c e judgment the 

p a r t i e s had r e c o n c i l e d and had l i v e d t o g e t h e r as husband and 

w i f e u n t i l t h e y s e p a r a t e d i n J u l y 1995. The mother moved t o 

d i s m i s s the c o m p l a i n t , denying t h a t the p a r t i e s had r e c o n c i l e d 

and resumed t h e i r m a r i t a l r e l a t i o n s h i p . In an i n t e r l o c u t o r y 

o r d e r d a t e d January 2, 1996, the J e f f e r s o n C i r c u i t C o u r t 

determined t h a t a f t e r the f i r s t d i v o r c e the p a r t i e s had 
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r e c o n c i l e d and had t h e r e a f t e r l i v e d i n a common-law m a r r i a g e . 

The f o l l o w i n g f i n d i n g s of f a c t were i n c l u d e d i n the o r d e r : 

"The C o u r t f i n d s t h a t from the e v i d e n c e 
p r e s e n t e d , the p a r t i e s s i g n e d a j o i n t t a x r e t u r n f o r 
the year 1994, as husband and w i f e , and [ t h e mother] 
was kept on [ t h e f a t h e r ' s ] group h e a l t h i n s u r a n c e 
p o l i c y f o l l o w i n g the August 1994 [ j u d g m e n t ] . The 
e v i d e n c e i n d i c a t e s t h a t on A p r i l 15, 1995, the 
[ m o t h e r ] was d e s i g n a t e d as the spouse of the 
[ f a t h e r ] on a Q u a l i f i e d J o i n t and S u r v i v o r A n n u i t y 
w i t h the C a r p e n t e r s L o c a l # 127 P e n s i o n T r u s t Fund. 
F u r t h e r the e v i d e n c e i n d i c a t e s t h a t i n June of 1995, 
$11,000.00 d o l l a r s from the p e n s i o n fund was 
withdrawn. The [ f a t h e r ] t e s t i f i e d he gave a l l the 
money t o the [ m o t h e r ] . The [ m o t h e r ] a d m i t t e d t o 
u s i n g a s u b s t a n t i a l amount of the funds t o pay o f f 
her van and t o purchase a swimming p o o l . 
Furthermore, the [ f a t h e r ] t e s t i f i e d t h a t he 
d e p o s i t e d the m a j o r i t y of h i s paycheck i n t o the 
[ m o t h e r ' s ] account, up u n t i l the p a r t i e s ' s e p a r a t i o n 
on J u l y 10, 1995. A l t h o u g h the [ m o t h e r ] i s not 
employed and has no apparent means of s u p p o r t , she 
has not sought t o e n f o r c e the d i v o r c e [ j u d g m e n t ] 
d a t e d August 4, 1994. 

"The [ f a t h e r ] t e s t i f i e d t h a t he agreed t o the 
q u i c k d i v o r c e , because the [ m o t h e r ] had accused him 
of m o l e s t i n g h i s s t e p daughter and i n s i s t e d t h a t he 
agree t o the terms of the d i v o r c e t o p r e v e n t the 
Department of Human Resources(DHR) from removing the 
s t e p daughter as w e l l as the p a r t i e s ' c h i l d from the 
home. The [ f a t h e r ] f u r t h e r t e s t i f i e d t h a t the 
[ m o t h e r ] l a t e r a d m i t t e d t h a t the d i v o r c e was a sham 
and t h a t t h e y would c o n t i n u e t o l i v e t o g e t h e r as man 
and w i f e . The [ m o t h e r ] d e n i e d t h i s t e s t i m o n y . 

"While the t e s t i m o n y of the p a r t i e s i s i n d i r e c t 
c o n t r a d i c t i o n , the c o u r t f i n d s t h a t the t e s t i m o n y of 
the [ f a t h e r ] i s the most c r e d i b l e . The c o u r t 
t h e r e f o r e f i n d s t h a t t h e r e was more than a mere 
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r e u n i f i c a t i o n a f t e r a d i v o r c e i n t h i s s i t u a t i o n . 
The e v i d e n c e was s u f f i c i e n t t o e s t a b l i s h a common-
law marr i a g e r e l a t i o n between the p a r t i e s . See 
g e n e r a l l y , S k i p w o r t h v. S k i p w o r t h , 360 So. 2d 975 
( A l a . 1978); Copeland v. R i c h a r d s o n , 551 So. 2d 353 
( A l a . 1989); and Walton v. Walton, 409 So. 2d 858 
( A l a . C i v . App. [ 1 9 8 2 ] ) . " 

On November 21, 1996, the J e f f e r s o n C i r c u i t Court d i v o r c e d the 

p a r t i e s f o r the second t i m e , awarded p h y s i c a l c u s t o d y of the 

daughter t o the mother, and o r d e r e d the f a t h e r t o pay c h i l d 

s u p p o r t of $323.70 per month. The mother and the daughter 

moved t o C h i l t o n County i n 2000. The f a t h e r c o n t i n u e d t o 

r e s i d e i n J e f f e r s o n County. 

In September 2009, the mother f i l e d i n the C h i l t o n 

C i r c u i t Court a p e t i t i o n t o modify the d i v o r c e judgment, 

a l l e g i n g t h a t the daughter i n t e n d e d t o a t t e n d c o l l e g e and 

s e e k i n g p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t from the f a t h e r . On 

J u l y 29, 2011, the t r i a l c o u r t h e l d a h e a r i n g on the mother's 

p e t i t i o n . 

A t the time of the h e a r i n g , the daughter had completed 

her freshman year a t Troy U n i v e r s i t y , had m a i n t a i n e d a 4.0 

g r a d e - p o i n t average, and had been named t o the c h a n c e l l o r ' s 

l i s t . She p l a n s t o major i n b i o l o g y and t o become a nu r s e . 

The mother t e s t i f i e d t h a t the expenses of the daughter's 
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freshman year had been p a i d from the f o l l o w i n g s o u r c e s : a P e l l 

g r a n t , a s t u d e n t l o a n , a s c h o l a r s h i p , the daughter's p a r t - t i m e 

j o b a t a f a s t - f o o d r e s t a u r a n t , and c o n t r i b u t i o n s from the 

mother and a m a t e r n a l aunt. The m a t e r n a l aunt s t a t e d t h a t she 

had p a i d f o r the daughter's t e x t b o o k s and h a l f the c o l l e g e 

t u i t i o n t h a t the daughter " [ c o u l d not] r a i s e and t h a t the P e l l 

g r a n t s [ d i d not] c o v e r . " The mother d i d not s t a t e the amount 

of the daughter's s t u d e n t l o a n or s c h o l a r s h i p , and she was 

unsure as t o the amount of the P e l l g r a n t . She p r e s e n t e d an 

i n v o i c e i n d i c a t i n g t h a t the c o s t s , e x c l u s i v e of t e x t b o o k s , f o r 

the f i r s t semester of the daughter's sophomore year b e g i n n i n g 

i n the f a l l of 2011 would be $7,574.85. 

The mother t e s t i f i e d t h a t she was d i s a b l e d as the r e s u l t 

of a b r a i n tumor t h a t had been di a g n o s e d n i n e y e a rs e a r l i e r 

and t h a t had a f f e c t e d her v i s i o n . 1 Her income c o n s i s t s of 

d i s a b i l i t y payments of $577 per month and c h i l d - s u p p o r t 

payments of $323.70 per month. She acknowledged t h a t the 

f a t h e r had r e g u l a r l y made a l l h i s c h i l d - s u p p o r t payments u n t i l 

J u l y 2011, f i v e weeks b e f o r e t r i a l . 

1The m a t e r n a l aunt t e s t i f i e d t h a t the mother's d i s a b i l i t y 
had been based upon a d i a g n o s i s of b i p o l a r d i s o r d e r . 
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The mother s t a t e d t h a t the f a t h e r had v i s i t e d the 

daughter o n l y once a f t e r the d i v o r c e , when the daughter was 4 

or 5 years o l d , and t h a t , u n t i l the h e a r i n g i n t h i s case, the 

f a t h e r and the daughter had not seen each o t h e r f o r 15 y e a r s . 

The mother d e n i e d t h a t she had a l i e n a t e d or had attempted t o 

a l i e n a t e the daughter from the f a t h e r , i n s i s t i n g t h a t she had 

always encouraged a r e l a t i o n s h i p between the two and t h a t she 

had r e g u l a r l y sent the daughter's r e p o r t cards and photographs 

o f the daughter t o the f a t h e r . The mother t e s t i f i e d t h a t , 

when the daughter was 16 y e a r s o l d , the daughter had 

t e l e p h o n e d the f a t h e r t o d i s c u s s her p l a n s t o a t t e n d c o l l e g e . 

On c r o s s - e x a m i n a t i o n , the mother acknowledged t h a t she 

had accused the f a t h e r o f m o l e s t i n g her two daughters by a 

p r e v i o u s m a r r i a g e and t h a t her a c c u s a t i o n had p r e c i p i t a t e d the 

p a r t i e s ' f i r s t d i v o r c e i n 1994. She d e n i e d t h a t the p a r t i e s 

had r e c o n c i l e d or l i v e d t o g e t h e r as husband and w i f e a f t e r the 

f i r s t d i v o r c e , and, when c o n f r o n t e d w i t h the f a c t t h a t the 

J e f f e r s o n C i r c u i t Court had fo u n d o t h e r w i s e and had g r a n t e d 

the p a r t i e s a second d i v o r c e , the mother s t a t e d t h a t she 

"never c o u l d u n d e r s t a n d " the reason why a second d i v o r c e was 

n e c e s s a r y . 
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The daughter t e s t i f i e d t h a t her c o l l e g e expenses, 

i n c l u d i n g t e x t b o o k s , t o t a l e d $7,600 per semester and t h a t she 

had been awarded a P e l l g r a n t o f $2,700 per semester. The 

daughter s t a t e d t h a t she had a p p l i e d f o r s c h o l a r s h i p s , but she 

d i d not s t a t e whether she had r e c e i v e d any s c h o l a r s h i p s . She 

t e s t i f i e d t h a t she had wanted t o have a r e l a t i o n s h i p w i t h her 

f a t h e r and had t r i e d on s e v e r a l o c c a s i o n s , b e g i n n i n g when she 

was about 12 y e a rs o l d , t o speak t o the f a t h e r , b u t , she s a i d , 

whenever she had d i a l e d the f a t h e r ' s t e l e p h o n e number and 

i d e n t i f i e d h e r s e l f t o her p a t e r n a l grandmother, who had 

answered the c a l l s , the p a t e r n a l grandmother had hung up the 

t e l e p h o n e . She e x p l a i n e d t h a t she had reached her f a t h e r one 

time when the p a t e r n a l grandmother had not answered the 

t e l e p h o n e and t h a t he had g i v e n her h i s c e l l u l a r - t e l e p h o n e 

number. The daughter s t a t e d t h a t she had t e l e p h o n e d the 

f a t h e r d u r i n g her freshman year i n c o l l e g e t o ask f o r $200 and 

t h a t the f a t h e r had r e f u s e d her r e q u e s t . She a d m i t t e d t h a t , 

f o l l o w i n g a p r e v i o u s h e a r i n g i n t h i s case, she had sent "mean" 

t e x t messages t o her f a t h e r because, she s a i d , she was "mad a t 

him" f o r not h e l p i n g her w i t h c o l l e g e expenses. 
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At the time of the h e a r i n g , the f a t h e r was 54 years o l d 

and had r e c e n t l y been l a i d o f f from h i s employment as a 

c a r p e n t e r w i t h a c o n s t r u c t i o n company, where he had been 

e a r n i n g $19.50 per hour when he worked. He s t a t e d t h a t h i s 

g r o s s income i n 2010 had been $36,000 and t h a t he had never 

earned more than $40,000 a n n u a l l y i n h i s 31 years of 

c o n s t r u c t i o n work. He had a p p l i e d f o r but had not y e t 

r e c e i v e d unemployment-compensation b e n e f i t s . He owns no r e a l 

e s t a t e , has a s a v i n g s account c o n t a i n i n g $25 and a c h e c k i n g 

account c o n t a i n i n g $650, and l i v e s w i t h h i s 7 5 - y e a r - o l d mother 

i n a house h i s mother owns. He pays h i s mother $600 per month 

" t o go toward b i l l s and f o o d , " and he pays f o r h i s h e a l t h -

i n s u r a n c e coverage p u r s u a n t t o the C o n s o l i d a t e d Omnibus Budget 

R e c o n c i l i a t i o n A c t , 29 U.S.C. §§ 1161-1169. He has a 401(k) 

r e t i r e m e n t s a v i n g s account c o n t a i n i n g a p p r o x i m a t e l y $50,000, 

but, he s a i d , he cannot withdraw funds from t h a t account 

w i t h o u t a p e n a l t y . 

The f a t h e r t e s t i f i e d t h a t he had not l o o k e d f o r o t h e r 

work but had spent the f i v e weeks s i n c e h i s l a y o f f f i x i n g up 

h i s mother's house. He acknowledged t h a t he would have t o 

l o o k f o r o t h e r employment, b u t , he s a i d , he d i d not t h i n k he 
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c o u l d handle c o n s t r u c t i o n work anymore because he had p a i n i n 

h i s back, knees, and elbow and i s " s h o r t - w i n d e d a l i t t l e b i t . " 

The f a t h e r s t a t e d t h a t , a f t e r the p a r t i e s ' d i v o r c e , he 

had t r i e d t o see the daughter, b u t , he s a i d , the mother had 

a l i e n a t e d the daughter from him and had r e f u s e d t o l e t him 

speak w i t h the daughter when he had t e l e p h o n e d . He t e s t i f i e d 

t h a t he had never behaved i n a p p r o p r i a t e l y w i t h h i s 

s t e p d a u g h t e r s and t h a t the mother's a l l e g a t i o n s of s e x u a l 

abuse were u n t r u e , as the J e f f e r s o n C i r c u i t C ourt had found. 

The f a t h e r s t a t e d t h a t he had wanted a r e l a t i o n s h i p w i t h the 

daughter, b u t , he s a i d , he had been t r a u m a t i z e d by the 

mother's sexual-abuse a l l e g a t i o n s and had been f e a r f u l of 

"what he might be accused of n e x t " i f he t r i e d t o pursue a 

r e l a t i o n s h i p w i t h the daughter. He acknowledged t h a t he had 

never sought l e g a l a s s i s t a n c e i n e s t a b l i s h i n g a r e l a t i o n s h i p 

w i t h the daughter. 

The f a t h e r ' s 3 1 - y e a r - o l d son by a p r e v i o u s m a r r i a g e , who 

had l i v e d w i t h the p a r t i e s when he was between the ages of 10 

and 13, c o n f i r m e d the f a t h e r ' s t e s t i m o n y t h a t the mother had 

a l i e n a t e d the daughter from the f a t h e r . He s a i d t h a t the 

f a t h e r had been a good p a r e n t and t h a t the mother had been an 
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a b u s i v e s t e p p a r e n t who had beat him and had " b r u s h e d " h i s 

t h r o a t w i t h l a u n d r y d e t e r g e n t when he t o l d a l i e or s a i d a bad 

word, had asked him t o b r i n g her sweet t e a w h i l e she l a y naked 

i n the b a t h t u b , and had l o c k e d a l l the c h i l d r e n out of the 

house on hot summer days w h i l e she took a nap i n s i d e and the 

c h i l d r e n shot BB-gun p e l l e t s a t each o t h e r o u t s i d e . 

At the c o n c l u s i o n of the h e a r i n g , the t r i a l c o u r t e n t e r e d 

the f o l l o w i n g judgment: 

"Upon h e a r i n g the t e s t i m o n y on p o s t m i n o r i t y s u p p o r t 
by the f a t h e r , t h i s c o u r t f i n d s (1) p o s t m i n o r i t y 
s u p p o r t i s g r a n t e d f o r [ t h e ] p a r t i e s ' c h i l d , Raven 
H o w e l l , [ a n d ] (2) [ t h e ] p a r t i e s are t o e q u a l l y be 
r e s p o n s i b l e f o r the t u i t i o n , books, board, food, 
t r a n s p o r t a t i o n , [ a n d ] m e d i c a l i n s u r a n c e , a f t e r 
a p p l y i n g any s c h o l a r s h i p s . [ T h e ] c h i l d i s t o 
m a i n t a i n a B average i n o r d e r t o m a i n t a i n the 
b e n e f i t of t h i s p o s t m i n o r i t y o r d e r . " 

The f a t h e r f i l e d a postjudgment motion on August 28, 2011. On 

September 1, 2011, the t r i a l c o u r t s e t t h a t motion f o r a 

h e a r i n g on November 7, 2011. The t r i a l c o u r t f a i l e d t o r u l e 

on the motion, and i t was, t h e r e f o r e , d e n i e d by o p e r a t i o n of 

law on November 28, 2011, p u r s u a n t t o Rule 59.1, A l a . R. C i v . 

P. 2 The f a t h e r t i m e l y a p p e a l e d on December 19, 2011. 

2The 90th day f o l l o w i n g the f i l i n g of the f a t h e r ' s 
postjudgment motion on August 28, 2011, was Saturday, November 
26, 2011. The f a t h e r ' s postjudgment motion was, t h e r e f o r e , 
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Stan d a r d of Review 

"'The g e n e r a l p r i n c i p l e s c o n c e r n i n g c h i l d 
s u p p o r t are " e q u a l l y a p p l i c a b l e t o a [proceeding] 
f o r p o s t - m i n o r i t y c o l l e g e s u p p o r t . " C h i l d s u p p o r t 
i s a m a t ter t h a t r e s t s w i t h i n the sound d i s c r e t i o n 
of the t r i a l c o u r t , and i t s judgment w i l l not be 

i t s 

i s 
r e v e r s e d , absent a showing t h a t i t abused 
d i s c r e t i o n . A d d i t i o n a l l y , where the e v i d e n c e 
p r e s e n t e d ore tenus i n a c h i l d s u p p o r t c a s e , the 
t r i a l c o u r t ' s judgment i s presumed c o r r e c t . ' " 

J a c k l i n v. A u s t i n , [Ms. 2110064, September 28, 2012] So. 

3d , ( A l a . C i v . App. 2012) ( q u o t i n g W e l l s v. W e l l s , 648 

So. 2d 617, 619 ( A l a . C i v . App. 1994), q u o t i n g i n t u r n B e r r y 

v. B e r r y , 579 So. 2d 654, 656 ( A l a . C i v . App. 1991)). 

D i s c u s s i o n 

The f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n o r d e r i n g 

him t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t because, he says, 

(a) he and the daughter had not seen or spoken t o each o t h e r 

i n 15 y ears and he had not been c o n s u l t e d about her 

e d u c a t i o n a l p l a n s , (b) he does not have s u f f i c i e n t e a r n i n g s , 

e a r n i n g c a p a c i t y , or a s s e t s t o pay p o s t m i n o r i t y e d u c a t i o n a l 

expenses w i t h o u t undue h a r d s h i p , (c) the t r i a l c o u r t ' s 

deemed d e n i e d on Monday, November 28, 2011. See W i l l i a m s o n v.  
F o u r t h Ave. Supermarket, I n c . , 12 So. 3d 1200, 1203-04 ( A l a . 
2009) . 

11 



2110290 

judgment does not s p e c i f y the amount of h i s p o s t m i n o r i t y -

s u p p o r t o b l i g a t i o n or take i n t o account g r a n t s or a i d the 

daughter may be r e c e i v i n g , and (d) the t r i a l c o u r t ' s judgment 

does not c o n d i t i o n h i s s u p p o r t o b l i g a t i o n upon the daughter's 

m a i n t a i n i n g f u l l - t i m e - s t u d e n t s t a t u s . 

In Ex p a r t e B a y l i s s , 550 So. 2d 986 ( A l a . 1989), our 

supreme c o u r t h e l d t h a t the t r i a l c o u r t has d i s c r e t i o n whether 

to o r d e r p o s t m i n o r i t y s u p p o r t a t a l l and t h a t , i n e x e r c i s i n g 

t h a t d i s c r e t i o n , the t r i a l c o u r t s h a l l c o n s i d e r 

" a l l r e l e v a n t f a c t o r s t h a t s h a l l appear r e a s o n a b l e 
and n e c e s s a r y , i n c l u d i n g p r i m a r i l y the f i n a n c i a l 
r e s o u r c e s of the p a r e n t s and the c h i l d and the 
c h i l d ' s commitment t o , and a p t i t u d e f o r , the 
r e q u e s t e d e d u c a t i o n . " 

550 So. 2d a t 987. In a d d i t i o n , the t r i a l c o u r t may c o n s i d e r 

"the s t a n d a r d of l i v i n g t h a t the c h i l d would have 
en j o y e d i f the m a r r i a g e had not been d i s s o l v e d and 
the f a m i l y u n i t had been p r e s e r v e d and the c h i l d ' s 
r e l a t i o n s h i p w i t h h i s p a r e n t s and r e s p o n s i v e n e s s t o 
p a r e n t a l a d v i c e and guidance." 

I d . In the p r e s e n t case, the daughter's commitment t o and 

a p t i t u d e f o r a c o l l e g e e d u c a t i o n were u n d i s p u t e d . 

The t r i a l c o u r t heard e v i d e n c e from which i t c o u l d have 

determined t h a t the mother, the f a t h e r , and the daughter a l l 

s h a r e d some r e s p o n s i b i l i t y f o r the estrangement between the 
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f a t h e r and the daughter. In l i g h t of the h o l d i n g i n B a y l i s s 

t h a t a t r i a l c o u r t i s not r e q u i r e d t o c o n s i d e r "the c h i l d ' s 

r e l a t i o n s h i p t o [her] p a r e n t s and r e s p o n s i v e n e s s t o p a r e n t a l 

a d v i c e and guidance," 550 So. 2d a t 987, i t i s c l e a r t h a t the 

estrangement between the f a t h e r and the daughter i s not alone 

s u f f i c i e n t t o " ' p r e c l u d e the daughter ... from h a v i n g the 

o p p o r t u n i t y t o o b t a i n a c o l l e g e e d u c a t i o n . ' " Payne v.  

W i l l i a m s , 678 So. 2d 1118, 1122 ( A l a . C i v . App. 1996) ( q u o t i n g 

Thrasher v. W i l b u r n , 574 So. 2d 839, 841 ( A l a . C i v . App. 

1990)). "In no i n s t a n c e has t h i s c o u r t r e v e r s e d a t r i a l 

c o u r t ' s i m p o s i t i o n of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t s o l e l y 

because the e v i d e n c e a t t r i a l r e f l e c t e d t h a t the r e l a t i o n s h i p 

between p a r e n t and c h i l d was so broken as t o be a complete 

impediment t o the r e c e i p t of such s u p p o r t . " Dunigan v.  

B r u n i n g , 64 So. 3d 645, 651 ( A l a . C i v . App. 2010) (second 

emphasis added). 

In d e t e r m i n i n g whether a p a r e n t s h o u l d be o r d e r e d t o pay 

p o s t m i n o r i t y e d u c a t i o n a l expenses, a t r i a l c o u r t must c o n s i d e r 

whether the p a r e n t "has s u f f i c i e n t e s t a t e , e a r n i n g c a p a c i t y , 

or income t o p r o v i d e f i n a n c i a l a s s i s t a n c e w i t h o u t undue 

h a r d s h i p t o h i m s e l f . " Thrasher v. W i l b u r n 574 So. 2d a t 841. 
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A l t h o u g h the f a t h e r was unemployed and had o n l y l i m i t e d 

r e a d i l y - a c c e s s i b l e funds a t the time of the h e a r i n g , the 

f a t h e r acknowledged t h a t he was a b l e t o be employed and t h a t 

he had postponed h i s s e a r c h f o r employment o n l y i n o r d e r t o 

a c c o m p l i s h n e c e s s a r y r e p a i r s t o h i s mother's house. The 

f a t h e r s t a t e d t h a t he had worked as a c a r p e n t e r f o r 31 years 

and had r e c e n t l y earned $19.50 per hour when he had worked but 

t h a t , w i t h the slowdown i n the c o n s t r u c t i o n t r a d e s , t h e r e had 

not been enough work f o r him t o do and he had been l a i d o f f . 

A l t h o u g h the f a t h e r e x p r e s s e d some r e s e r v a t i o n about h i s 

a b i l i t y t o engage i n h e a v y - c o n s t r u c t i o n l a b o r as he had done 

i n the p a s t , the t r i a l c o u r t was p r e s e n t e d w i t h e v i d e n c e from 

which i t c o u l d have determined t h a t the f a t h e r had the s k i l l s 

t o o b t a i n a c a r p e n t r y j o b t h a t was l e s s p h y s i c a l l y demanding 

and t h a t would pay a wage a p p r o x i m a t i n g h i s p r e v i o u s e a r n i n g s . 

See A r n e t t v. A r n e t t , 812 So. 2d 1246, 1250 ( A l a . C i v . App. 

2001) ( s t a t i n g t h a t i t was " w i t h i n the t r i a l c o u r t ' s 

d i s c r e t i o n t o determine not o n l y the f a t h e r ' s e a r n i n g s , but 

a l s o h i s a b i l i t y t o e a r n " ) . 

N o t w i t h s t a n d i n g the f o r e g o i n g d i s c u s s i o n , we conclude 

t h a t here, as i n Baggett v. F o s t e r , 622 So. 2d 350, 353 ( A l a . 

14 



2110290 

C i v . App. 1992), "the p o s s i b i l i t y of undue h a r d s h i p , as 

d e f i n e d i n Thrasher, e x i s t s under the t r i a l c o u r t ' s o r d e r as 

w r i t t e n . " F i r s t , the judgment s t a t e s t h a t "the p a r t i e s are t o 

e q u a l l y be r e s p o n s i b l e f o r the t u i t i o n , books, board, food, 

t r a n s p o r t a t i o n , [and] m e d i c a l i n s u r a n c e , a f t e r a p p l y i n g any 

s c h o l a r s h i p s . " (Emphasis added.) A l t h o u g h the mother 

i n d i c a t e d t h a t the daughter had r e c e i v e d a s c h o l a r s h i p , the 

daughter s t a t e d o n l y t h a t she had a p p l i e d f o r s c h o l a r s h i p s , 

not t h a t she had r e c e i v e d any s c h o l a r s h i p s . 

Second, the judgment does not make the f a t h e r ' s f i n a n c i a l 

o b l i g a t i o n s u b j e c t t o the a p p l i c a t i o n of the P e l l g r a n t t h a t 

the daughter t e s t i f i e d she had been awarded. Nor does i t make 

the f a t h e r ' s o b l i g a t i o n s u b j e c t t o the a p p l i c a t i o n of the 

daughter's s t u d e n t l o a n or the income from the daughter's 

p a r t - t i m e j o b , e i t h e r of which the t r i a l c o u r t c o u l d , i n i t s 

d i s c r e t i o n , have d e c l i n e d t o c o n s i d e r as sources t h a t reduced 

the f a t h e r ' s p o s t m i n o r i t y - s u p p o r t o b l i g a t i o n . 3 N e v e r t h e l e s s , 

the t r i a l c o u r t ' s s p e c i f i c mention of " s c h o l a r s h i p s " — a 

3 I f the t r i a l c o u r t i n t e n d e d t h a t the daughter's s t u d e n t 
l o a n d i d not reduce the f a t h e r ' s e d u c a t i o n a l - s u p p o r t 
o b l i g a t i o n , i t s judgment f a i l s t o i n d i c a t e whether the f a t h e r 
has any o b l i g a t i o n t o repay the l o a n . 
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f u n d i n g source t h a t a p p a r e n t l y d i d not e x i s t i n t h i s case — 

and the t r i a l c o u r t ' s f a i l u r e t o mention the daughter's P e l l 

g r a n t , s t u d e n t l o a n , and income from p a r t - t i m e employment — 

f u n d i n g s o u rces t h a t d i d e x i s t i n t h i s case — c a s t doubt upon 

the e x t e n t of the f a t h e r ' s f i n a n c i a l o b l i g a t i o n as s e t out i n 

the judgment. 

T h i r d , the t r i a l c o u r t ' s judgment does not s e t r e a s o n a b l e 

l i m i t a t i o n s on the f a t h e r ' s r e s p o n s i b i l i t y f o r the daughter's 

c o l l e g e expenses. 

" F o l l o w i n g B a y l i s s , t h i s c o u r t has h e l d t h a t the 
t r i a l c o u r t must s e t r e a s o n a b l e l i m i t a t i o n s on the 
p a r e n t ' s r e s p o n s i b i l i t y f o r p o s t m i n o r i t y e d u c a t i o n 
s u p p o r t , because a f a i l u r e t o do so may impose an 
undue h a r d s h i p on the p a y i n g p a r e n t . These 
l i m i t a t i o n s i n c l u d e (1) l i m i t i n g the s u p p o r t t o a 
r e a s o n a b l e p e r i o d , (2) r e q u i r i n g the c h i l d t o 
m a i n t a i n a t l e a s t a 'C' average, and (3) r e q u i r i n g 
t h a t the c h i l d be e n r o l l e d as a f u l l - t i m e s t u d e n t . " 

Penney v. Penney, 785 So. 2d 376, 379 ( A l a . C i v . App. 2000) 

( c i t a t i o n s o m i t t e d ) . A l t h o u g h the judgment r e q u i r e s the 

daughter t o m a i n t a i n a "B" average, i t does not l i m i t the 

f a t h e r ' s s u p p o r t o b l i g a t i o n t o a r e a s o n a b l e p e r i o d . 

"[W]hen the judgment of the t r i a l c o u r t has the 
p o t e n t i a l t o a l l o w the c h i l d t o p r o l o n g [her] 
undergraduate s t u d i e s w e l l beyond f o u r y e a r s , by not 
r e q u i r i n g the c h i l d t o t a k e a minimum number of 
c o u rses each s e s s i o n and by not l i m i t i n g the number 
of courses t h a t the c h i l d can withdraw from each 
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semester, i t w i l l not be u p h e l d . T h i s c o u r t has 
a l s o h e l d t h a t a r e a s o n a b l e l i m i t a t i o n would i n c l u d e 
l i m i t i n g the expenses t o be p a i d by a p a r e n t t o a 
p a r t i c u l a r c o l l e g e or i n s t i t u t i o n . " 

Penney v. Penney, 785 So. 2d a t 379. Nor does the judgment 

r e q u i r e t h a t the daughter m a i n t a i n f u l l - t i m e - s t u d e n t s t a t u s . 

See J a c k l i n v. A u s t i n So. 3d a t ( h o l d i n g t h a t , " [ t ] o 

the e x t e n t t h a t the judgment under r e v i e w does not c o n t a i n an 

e x p r e s s c o n d i t i o n t h a t the ... c h i l d [ ] m a i n t a i n 

f u l l - t i m e - s t u d e n t s t a t u s , i t i s e r r o n e o u s " ) . 

F i n a l l y , the t r i a l c o u r t ' s judgment does not address the 

u n d i s p u t e d e v i d e n c e i n d i c a t i n g t h a t the f a t h e r had made c h i l d -

s u p p o r t payments f o r 7 months a f t e r the daughter had reached 

the age of 19 on November 19, 2010, or i n d i c a t e whether the 

t r i a l c o u r t a l l o c a t e d those payments 4 t o the f a t h e r ' s 

p o s t m i n o r i t y - s u p p o r t o b l i g a t i o n . See Manring v. Manring, 744 

So. 2d 919, 922 ( A l a . C i v . App. 1999) ( s t a t i n g t h a t because i t 

was " u n d i s p u t e d t h a t the [ f a t h e r ] p a i d c h i l d s u p p o r t f o r [the 

son] f o r one year a f t e r he reached the age of m a j o r i t y [ , the 

4The payments t o t a l e d $2,2 65.90. We have computed t h a t 
amount by m u l t i p l y i n g $323.70 (the f a t h e r ' s monthly c h i l d -
s u p p o r t o b l i g a t i o n ) by 7 (the number of months t h a t the f a t h e r 
p a i d c h i l d s u p p o r t a f t e r the daughter reached her 19th 
b i r t h d a y ) . 
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t r i a l c o u r t c o u l d have d e t e r m i n e d t h a t the [ f a t h e r ] had 

a l r e a d y met a p o r t i o n of h i s p o s t m i n o r i t y - s u p p o r t o b l i g a t i o n 

i n s u p p o r t i n g [the son] p a s t the date he reached the age of 

m a j o r i t y " ) . 

C o n c l u s i o n 

Because the judgment (a) f a i l s t o address whether the 

f a t h e r ' s s u p p o r t o b l i g a t i o n i s s u b j e c t t o the a p p l i c a t i o n of 

the sources of f u n d i n g t h a t the e v i d e n c e i n d i c a t e d had been 

a v a i l a b l e and t h a t had, i n f a c t , been used d u r i n g the 

daughter's freshman yea r , (b) f a i l s t o impose r e a s o n a b l e 

l i m i t a t i o n s on the f a t h e r ' s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

o b l i g a t i o n , and (c) does not i n d i c a t e whether the c h i l d -

s u p p o r t payments made by the f a t h e r a f t e r the daughter t u r n e d 

19 are t o be a l l o c a t e d t o the f a t h e r ' s p o s t m i n o r i t y - s u p p o r t 

o b l i g a t i o n , the e x t e n t of the f a t h e r ' s p o s t m i n o r i t y - s u p p o r t 

o b l i g a t i o n i s u n c l e a r , and t h i s c o u r t i s unable t o determine 

whether the judgment s u b j e c t s the f a t h e r t o undue h a r d s h i p . 

See T a y l o r v. T a y l o r , 991 So. 2d 228, 235 ( A l a . C i v . App. 

2008) ("Because we cannot determine from the r e c o r d the t o t a l 

e x t e n t of the f a t h e r ' s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

o b l i g a t i o n , we cannot say t h a t the t r i a l c o u r t ' s judgment does 
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not s u b j e c t the f a t h e r t o undue h a r d s h i p . " ) ; B e r r y v. B e r r y , 

579 So. 2d 654, 656 ( A l a . C i v . App. 1 9 9 1 ) ) ( r e v e r s i n g an award 

of p o s t m i n o r i t y s u p p o r t because t h i s c o u r t was unable t o 

determine from the judgment the t o t a l e x t e n t of the f a t h e r ' s 

f i n a n c i a l o b l i g a t i o n ) . A c c o r d i n g l y , we r e v e r s e the t r i a l 

c o u r t ' s judgment, and we remand the cause w i t h i n s t r u c t i o n s t o 

address the d e f i c i e n c i e s d i s c u s s e d h e r e i n and t o c l a r i f y the 

judgment. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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