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BRYAN, J u d g e . 

T h i s i s t h e t h i r d t i m e t h a t C l a r k D a n i e l Montgomery ("the 

husband") and C y n t h i a C. Montgomery ("the w i f e " ) have a p p e a r e d 
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b e f o r e t h i s c o u r t . See Montgomery v. Montgomery, 37 So. 3d 168 

( A l a . C i v . App. 2009) ("Montgomery I " ) , and Ex p a r t e  

Montgomery, 79 So. 3d 660 ( A l a . C i v . App. 2011) ("Montgomery 

I I " ) . The h u s b a n d f i l e d t h i s p e t i t i o n f o r a w r i t o f mandamus 

s e e k i n g v a r i o u s f o r m s o f r e l i e f f r o m an o r d e r e n t e r e d by t h e 

R u s s e l l C i r c u i t C o u r t ("the t r i a l c o u r t " ) on December 2, 2011. 

We deny t h e p e t i t i o n . 

P r o c e d u r a l H i s t o r y 

The h u s b a n d and t h e w i f e were d i v o r c e d on May 11, 1999, 

by a j u d g m e n t o f t h e t r i a l c o u r t t h a t i n c o r p o r a t e d an 

agreement o f t h e p a r t i e s i n c a s e no. DR-99-138. Montgomery I , 

37 So. 3d a t 169. P a r a g r a p h n i n e o f t h e p a r t i e s ' d i v o r c e 

j u d g m e n t , w h i c h has been t h e f o c u s o f e a c h c a s e b e f o r e t h i s 

c o u r t , s t a t e s : "The W i f e i s h e r e b y awarded 35% o f t h e 

Husband's r e t i r e m e n t e x c l u d i n g h i s S o c i a l S e c u r i t y . S a i d 

award s h a l l i n c l u d e any i n c r e a s e s t h a t t h e h u s b a n d may g e t 

p r i o r t o and f o l l o w i n g t h e t i m e he b e g i n s t o draw h i s 

r e t i r e m e n t b e n e f i t s . " 

I n Montgomery I , t h e h u s b a n d a p p e a l e d f r o m a judgment 

e n t e r e d i n c a s e no. DR-99-138 t h a t i s s u e d a Q u a l i f i e d D o m e s t i c 

R e l a t i o n s O r d e r ("QDRO") a t t h e r e q u e s t o f t h e w i f e , who was 
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s e e k i n g t o i m p l e m e n t p a r a g r a p h n i n e o f t h e agreement 

i n c o r p o r a t e d i n t o t h e p a r t i e s ' d i v o r c e j u d g m e n t . We 

d e t e r m i n e d t h a t t h e t r i a l c o u r t d i d n o t have s u b j e c t - m a t t e r 

j u r i s d i c t i o n t o e n t e r a QDRO i n c a s e no. DR-99-138 " b e c a u s e 

t h e f i l i n g o f a QDRO, u n d e r t h e c i r c u m s t a n c e s p r e s e n t e d , 

r e q u i r e d t h a t t h e w i f e f i l e a s e p a r a t e a c t i o n , pay an 

a p p r o p r i a t e f i l i n g f e e , and g i v e p r o p e r n o t i c e o f h e r r e q u e s t s 

f o r a QDRO t o t h e h u s b a n d b e c a u s e she was s e e k i n g t o i m p l e m e n t 

o r e n f o r c e t h e d i v o r c e judgment t h r o u g h a QDRO." Montgomery  

I I , 79 So. 3d a t 663; See a l s o Montgomery I , 37 So. 3d a t 172. 

T h e r e f o r e , we d i s m i s s e d t h e h u s b a n d ' s a p p e a l w i t h i n s t r u c t i o n s 

t o t h e t r i a l c o u r t t o v a c a t e t h e QDROs e n t e r e d i n c a s e no. DR-

99-138. I d . a t 173. 

A l s o i n Montgomery I , t h e w i f e f i l e d a c r o s s - a p p e a l 

r e g a r d i n g t h e i s s u e s p r e s e n t e d i n c a s e no. DR-99-138.01, w h i c h 

was i n i t i a t e d by t h e w i f e ' s f i l i n g o f a p e t i t i o n f o r a r u l e 

n i s i a l l e g i n g t h a t t h e h u s b a n d was i n co n t e m p t f o r f a i l i n g t o 

pay h e r a p o r t i o n o f h i s r e t i r e m e n t b e n e f i t s as p r o v i d e d f o r 

i n t h e d i v o r c e j u d g m e n t . I d . a t 171. We r e v e r s e d t h e t r i a l 

c o u r t ' s judgment f i n d i n g t h a t t h e h u s b a n d was n o t i n co n t e m p t 

" [ b ] e c a u s e t h e t r i a l c o u r t h e a r d no e v i d e n c e r e g a r d i n g t h e 
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a l l e g a t i o n s s e t f o r t h i n t h e w i f e ' s p e t i t i o n f o r a r u l e n i s i 

and b e c a u s e t h e r e [ w a ] s no e v i d e n c e i n t h e r e c o r d t o s u p p o r t 

t h e t r i a l c o u r t ' s f i n d i n g t h a t t h e h u s b a n d was n o t i n 

c o n t e m p t . " I d . a t 174. T h e r e f o r e , we "remanded t h e c a u s e w i t h 

i n s t r u c t i o n s t o t h e t r i a l c o u r t t o c o n d u c t an e v i d e n t i a r y 

h e a r i n g on t h e w i f e ' s p e t i t i o n f o r a r u l e n i s i . " Montgomery 

I I , 79 So. 3d a t 664 ( c i t i n g Montgomery I , 37 So. 3d a t 1 7 4 ) . 

On O c t o b e r 11, 2010, a f t e r t h i s c o u r t i s s u e d a 

c e r t i f i c a t e o f judgment i n Montgomery I , t h e w i f e , i n c a s e no. 

DR-99-138.01 -- i . e . , t h e c o n t e m p t a c t i o n -- f i l e d a m o t i o n t o 

im p l e m e n t a QDRO. I n h e r m o t i o n , 

" [ t ] h e w i f e a l l e g e d t h a t t h e h u s b a n d was r e t i r e d and 
d r a w i n g b e n e f i t s b u t t h a t she had n o t been r e c e i v i n g 
t h e p o r t i o n o f t h e hus b a n d ' s r e t i r e m e n t b e n e f i t s 
t h a t she had been awarded p u r s u a n t t o p a r a g r a p h n i n e 
o f t h e agreement i n c o r p o r a t e d i n t o t h e p a r t i e s ' 
d i v o r c e judgment ( h e r e i n a f t e r r e f e r r e d t o as 
' p a r a g r a p h n i n e o f t h e d i v o r c e j udgment') The 
w i f e r e q u e s t e d t h a t t h e t r i a l c o u r t e n t e r a QDRO so 
t h a t h e r p o r t i o n o f t h e hus b a n d ' s r e t i r e m e n t 
b e n e f i t s w o u l d be p a i d d i r e c t l y t o h e r . The w i f e 
a t t a c h e d a p r o p o s e d QDRO as an e x h i b i t t o h e r 
m o t i o n . 

"On O c t o b e r 14, 2010, t h e h u s b a n d f i l e d a m o t i o n 
t o d i s m i s s t h e w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n o f 
a QDRO. The h u s b a n d a l l e g e d t h a t t h e t r i a l c o u r t d i d 
n o t have j u r i s d i c t i o n t o a l t e r o r amend t h e QDRO 
t h a t was p r e v i o u s l y e n t e r e d ... b e c a u s e t h i s c o u r t 
had c o n c l u d e d [ , i n Montgomery I,] t h a t t h a t QDRO was 
v o i d ; t h a t t h e w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n o f 

4 



2110322 

a QDRO was an a t t e m p t t o amend a p r i o r QDRO; and 
t h a t t h e w i f e must f i l e a p e t i t i o n t o m o d i f y t h e 
p a r t i e s ' d i v o r c e j u d g m e n t , pay t h e a p p r o p r i a t e 
f i l i n g f e e s , and s e r v e t h e h u s b a n d w i t h t h e 
p e t i t i o n . " 

Montgomery I I , 79 So. 3d a t 664. 

On M a r c h 16, 2011, t h e t r i a l c o u r t e n t e r e d a QDRO " t h a t 

a d d r e s s e d t h e w i f e ' s r e c e i p t o f a p o r t i o n o f t h e h u s b a n d ' s 

r e t i r e m e n t b e n e f i t s . " I d . a t 665. 

"On M a r c h 17, 2011, t h e h u s b a n d f i l e d a m o t i o n 
t o v a c a t e t h e Ma r c h 16, 2011, o r d e r and a m o t i o n f o r 
a h e a r i n g on t h e t r i a l c o u r t ' s j u r i s d i c t i o n t o e n t e r 
a QDRO. The h u s b a n d a l l e g e d t h a t ... t h e w i f e ' s 
r e q u e s t f o r a QDRO t h r o u g h h e r p e t i t i o n f o r a r u l e 
n i s i d i d n o t p r o p e r l y i n v o k e t h e j u r i s d i c t i o n o f t h e 
t r i a l c o u r t and d i d n o t p r o p e r l y p u t t h e h u s b a n d on 
n o t i c e o f a p r o p o s e d ' m o d i f i c a t i o n . ' The h u s b a n d 
f u r t h e r a l l e g e d t h a t he had been d e n i e d due p r o c e s s 
o f l a w by t h e t r i a l c o u r t ' s f a i l u r e t o c o n d u c t a 
h e a r i n g on h i s m o t i o n t o d i s m i s s . " 

I d . 

The t r i a l c o u r t d e n i e d a l l t h e hu s b a n d ' s p e n d i n g r e q u e s t s 

f o r r e l i e f , and t h e h u s b a n d f i l e d a p e t i t i o n f o r a w r i t o f 

mandamus. I n h i s p e t i t i o n , t h e h u s b a n d a r g u e d , among o t h e r 

t h i n g s n o t p e r t i n e n t t o t h e i s s u e s p r e s e n t e d i n t h i s c a s e , 

" t h a t t h e QDRO e n t e r e d on Ma r c h 16, 2011, [was] due t o be 

v a c a t e d b e c a u s e (1) t h e w i f e ' s m o t i o n t o i m p l e m e n t a QDRO d i d 

n o t p r o p e r l y i n v o k e t h e s u b j e c t - m a t t e r j u r i s d i c t i o n o f t h e 
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t r i a l c o u r t , [ a n d ] ( 2 ) b e c a u s e h i s d u e - p r o c e s s r i g h t s were 

v i o l a t e d I d . a t 668. We a d d r e s s e d t h e hu s b a n d ' s 

a r g u m e n t s as f o l l o w s : 

" [ T ] h e h u s b a n d c o n t e n d s t h a t t h e w i f e , by m e r e l y 
f i l i n g a m o t i o n t o i m p l e m e n t a QDRO i n h e r co n t e m p t 
a c t i o n , f a i l e d t o i n v o k e t h e s u b j e c t - m a t t e r 
j u r i s d i c t i o n o f t h e t r i a l c o u r t t o e n t e r a QDRO. 
A c c o r d i n g t o t h e h u s b a n d , t h e w i f e was r e q u i r e d t o 
f i l e a s e p a r a t e m o d i f i c a t i o n a c t i o n , o r an amendment 
t o h e r r u l e n i s i p e t i t i o n , i n o r d e r t o o b t a i n a QDRO 
t h a t m o d i f i e d p a r a g r a p h n i n e o f t h e p a r t i e s ' d i v o r c e 
j u d g m e n t . The h u s b a n d ' s argument i s b a s e d on t h e 
p r e m i s e t h a t t h e e n t r y o f a QDRO w o u l d n e c e s s a r i l y 
r e s u l t i n a m o d i f i c a t i o n o f t h e d i v o r c e j u d g m e n t . 
However, as we s t a t e d i n Montgomery [ I ] , ... 'the 
e n t r y o f a QDRO, i n and o f i t s e l f , i s n o t a 
m o d i f i c a t i o n o f a p r o p e r t y d i v i s i o n . ' 37 So. 3d a t 
173 n. 7. So l o n g as t h e t r i a l c o u r t does n o t h i n g 
more t h a n ' i m p l e m e n t t h e d i v i s i o n o f p r o p e r t y as 
s t a t e d i n t h e p a r t i e s ' d i v o r c e j u d g m e n t , ' i d . , t h e n 
t h e e n t r y o f a QDRO w i l l n o t be c o n s i d e r e d a 
m o d i f i c a t i o n o f t h e p r o p e r t y - d i v i s i o n p r o v i s i o n s i n 
t h e p a r t i e s ' d i v o r c e j u d g m e n t . 

" A c c o r d i n g l y , we c o n c l u d e t h a t t h e w i f e ' s 
r e q u e s t f o r t h e e n t r y o f a QDRO was n o t , i n and o f 
i t s e l f , a r e q u e s t t o m o d i f y t h e d i v o r c e j u d g m e n t . 
See Montgomery [ I ] .... We f u r t h e r c o n c l u d e t h a t t h e 
w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO was 
c o g n i z a b l e as a r e q u e s t f o r r e l i e f i n a p e n d i n g 
c o n t e m p t a c t i o n . I n Montgomery [ I ] , we h e l d t h a t t h e 
w i f e was r e q u i r e d t o f i l e a s e p a r a t e a c t i o n t o 
o b t a i n a QDRO b e c a u s e she was s e e k i n g a method o f 
e n f o r c i n g o r i m p l e m e n t i n g p a r a g r a p h n i n e o f t h e 
d i v o r c e j u d g m e n t . A p e t i t i o n f o r a r u l e n i s i s e e k i n g 
t o h o l d a p a r t y i n co n t e m p t f o r f a i l u r e t o a b i d e by 
t h e p r o v i s i o n s o f an e x i s t i n g d i v o r c e judgment i s a 
method o f e n f o r c i n g c o m p l i a n c e w i t h t h e e x i s t i n g 
d i v o r c e j u d g m e n t . See g e n e r a l l y D e c k e r v. D e c k e r , 
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984 So. 2d 1216 ( A l a . C i v . App. 2 0 0 7 ) ; and C o m m i t t e e 
Comments t o R u l e 70A, A l a . R. C i v . P. ( n o t i n g t h a t 
p e t i t i o n s f o r c o n t e m p t a r e r o u t i n e l y u s e d i n 
d o m e s t i c - r e l a t i o n s a c t i o n s t o e n f o r c e c o m p l i a n c e 
w i t h an e x i s t i n g j u d g m e n t ) . S i m i l a r l y , t h e e n t r y o f 
a QDRO i s a method o f e n f o r c i n g o r i m p l e m e n t i n g t h e 
te r m s o f an e x i s t i n g d i v o r c e j u d g m e n t . See  
Montgomery [ I ] , 37 So. 3d a t 172 ('We c o n c l u d e t h a t 
a t r i a l c o u r t has t h e i n h e r e n t power t o i s s u e a QDRO 
s u b s e q u e n t t o t h e e n t r y o f a d i v o r c e judgment i n an 
e f f o r t t o i m p l e m e n t o r e n f o r c e t h e judgment o r t o 
r e n d e r t h e d i v o r c e judgment e f f e c t i v e . ' ) . T h us, we 
c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t have 
s u b j e c t - m a t t e r j u r i s d i c t i o n t o r u l e on a m o t i o n 
r e q u e s t i n g t h e e n t r y o f a QDRO t o i m p l e m e n t a 
p r o v i s i o n o f t h e d i v o r c e judgment as p a r t o f an 
e x i s t i n g c o n t e m p t a c t i o n . 

"The h u s b a n d n e x t a r g u e s t h a t t h e Ma r c h 2011 
QDRO i s v o i d b e c a u s e he was d e n i e d due p r o c e s s o f 
law b e c a u s e t h e t r i a l c o u r t d e n i e d h i s m o t i o n t o 
d i s m i s s w i t h o u t c o n d u c t i n g a h e a r i n g on h i s m o t i o n . 
... [ H o w e v e r ] , b e c a u s e t h e h u s b a n d d i d n o t r e q u e s t 
an o r a l h e a r i n g on h i s m o t i o n t o d i s m i s s t h e w i f e ' s 
m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO, we c a n n o t 
c o n c l u d e t h a t t h e h u s b a n d ' s d u e - p r o c e s s r i g h t s were 
v i o l a t e d when t h e t r i a l c o u r t d e n i e d h i s m o t i o n t o 
d i s m i s s w i t h o u t f i r s t c o n d u c t i n g a h e a r i n g . See  
B l a n t o n v. B l a n t o n , 463 So. 2d 158, 161 ( A l a . C i v . 
App. 1 9 8 4 ) ( c o n c l u d i n g t h a t t h e h u s b a n d was n o t 
d e n i e d due p r o c e s s when t h e t r i a l c o u r t d e n i e d h i s 
m o t i o n t o d i s m i s s w i t h o u t a h e a r i n g b e c a u s e t h e 
hu s b a n d d i d n o t r e q u e s t an o r a l h e a r i n g ) . 

"However, t h e h u s b a n d f u r t h e r a r g u e s t h a t 
b e c a u s e he e n t e r e d o n l y a l i m i t e d a p p e a r a n c e t o 
c h a l l e n g e t h e t r i a l c o u r t ' s j u r i s d i c t i o n t o c o n s i d e r 
t h e w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO, and 
b e c a u s e t h e t r i a l c o u r t d e n i e d h i s m o t i o n t o d i s m i s s 
t h e w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO a t 
t h e same t i m e t h a t i t g r a n t e d t h e w i f e ' s m o t i o n f o r 
i m p l e m e n t a t i o n o f a QDRO, h i s p r o c e d u r a l d u e - p r o c e s s 
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r i g h t s were v i o l a t e d b e c a u s e he was n o t a f f o r d e d an 
o p p o r t u n i t y t o r e s p o n d t o t h e w i f e ' s m o t i o n f o r 
i m p l e m e n t a t i o n o f a QDRO o r t o be h e a r d on a 
c h a l l e n g e t o t h e w i f e ' s p r o p o s e d QDRO b e f o r e i t was 
e n t e r e d . The h u s b a n d c o n t e n d s t h a t t h e QDRO e n t e r e d 
on M a r c h 16, 2011, i m p e r m i s s i b l y m o d i f i e d t h e 
p a r t i e s ' d i v o r c e judgment and d e p r i v e d h i m o f h i s 
p r o p e r t y w i t h o u t due p r o c e s s o f l a w . See g e n e r a l l y 
U n i t e d S t a t e s C o n s t i t u t i o n , Amend. X I V , § 1 ('No 
s t a t e s h a l l ... d e p r i v e any p e r s o n o f l i f e , l i b e r t y , 
o r p r o p e r t y , w i t h o u t due p r o c e s s o f l a w . ' ) ; and N e a l  
v. N e a l , 856 So. 2d 766, 782 ( A l a . 2002) ( q u o t i n g 
F r a h n v. G r e y l i n g R e a l i z a t i o n C o r p . , 239 A l a . 580, 
583, 195 So. 758, 761 (1940)) ('"[D]ue p r o c e s s o f 
law means n o t i c e , a h e a r i n g a c c o r d i n g t o t h a t 
n o t i c e , and a judgment e n t e r e d i n a c c o r d a n c e w i t h 
s u c h n o t i c e and h e a r i n g . " ' ( e m p h a s i s o m i t t e d ) ) . 

" A c c o r d i n g t o t h e m a t e r i a l s p r o v i d e d t o t h i s 
c o u r t , a f t e r t h e t r i a l c o u r t e n t e r e d t h e QDRO on 
Mar c h 16, 2011, t h e h u s b a n d f i l e d s e v e r a l m o t i o n s , 
w i t h s u p p o r t i n g b r i e f s , r e q u e s t i n g a h e a r i n g and 
c h a l l e n g i n g t h e s u b s t a n c e o f t h e QDRO e n t e r e d , 
a l l e g i n g t h a t i t had m o d i f i e d p a r a g r a p h n i n e o f t h e 
d i v o r c e judgment by e x p a n d i n g t h e w i f e ' s award o f 
h i s r e t i r e m e n t b e n e f i t s . T h e r e i s no i n d i c a t i o n t h a t 
t h e t r i a l c o u r t c o n d u c t e d a h e a r i n g on any o f t h e 
husb a n d ' s s u b s t a n t i v e c h a l l e n g e s t o t h e QDRO. 

" A c c o r d i n g l y , we a g r e e t h a t t h e hus b a n d ' s 
d u e - p r o c e s s r i g h t s were v i o l a t e d b e c a u s e he was n o t  
a f f o r d e d t h e o p p o r t u n i t y t o answer and be h e a r d on  
t h e w i f e ' s r e q u e s t f o r i m p l e m e n t a t i o n o f a QDRO. A 
judgment o r o r d e r t h a t i s e n t e r e d i n v i o l a t i o n o f 
p r i n c i p l e s o f p r o c e d u r a l due p r o c e s s i s v o i d . See Ex  
p a r t e T h i r d G e n e r a t i o n , I n c . , 855 So. 2d 489, 492 
( A l a . 2003) ( d i s c u s s i n g N e a l , s u p r a , and c o n c l u d i n g 
t h a t a judgment i s v o i d i f i t v i o l a t e s p r i n c i p l e s o f 
p r o c e d u r a l due p r o c e s s ) . We t h e r e f o r e g r a n t t h e 
husb a n d ' s p e t i t i o n i n p a r t , i s s u e t h e w r i t , and 
o r d e r t h e R u s s e l l C i r c u i t C o u r t t o v a c a t e t h e QDRO 
e n t e r e d on Ma r c h 16, 2011." 
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I d . a t 668-70 ( e m p h a s i s added; f o o t n o t e s o m i t t e d ) . 

A f t e r o u r c e r t i f i c a t e o f judgment i s s u e d i n Montgomery  

I I , t h e w i f e f i l e d a renewed m o t i o n f o r i m p l e m e n t a t i o n o f a 

QDRO and a r e q u e s t f o r an o r d e r s e t t i n g a f i n a l h e a r i n g on h e r 

p e t i t i o n f o r a r u l e n i s i . The w i f e s o u g h t a h e a r i n g on h e r 

m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO t h a t she had f i l e d on 

O c t o b e r 11, 2010 ( w h i c h l e d t o t h e h u s b a n d ' s p e t i t i o n f o r w r i t 

o f mandamus i n Montgomery I I ) . The w i f e i n c o r p o r a t e d h e r 

O c t o b e r 11, 2010, m o t i o n f o r i m p l e m e n t a t i o n i n t o h e r renewed 

m o t i o n f o r i m p l e m e n t a t i o n , and she r e q u e s t e d a h e a r i n g on h e r 

p e t i t i o n f o r a r u l e n i s i as t h i s c o u r t had i n s t r u c t e d i n 

Montgomery I . See Montgomery I , 37 So. 3d a t 174. 

In r e s p o n s e t o t h e w i f e ' s m o t i o n , t h e h u s b a n d f i l e d an 

o b j e c t i o n t o t h e w i f e ' s m o t i o n t o i m p l e m e n t a QDRO and a 

m o t i o n t o d i s m i s s . The h u s b a n d a r g u e d t h a t t h e w i f e ' s m o t i o n 

t o i m p l e m e n t a QDRO d i d n o t i n v o k e t h e t r i a l c o u r t ' s 

j u r i s d i c t i o n t o e n t e r a QDRO t h a t m o d i f i e s t h e d i v o r c e 

j u d g m e n t . The h u s b a n d r e q u e s t e d a h e a r i n g on h i s o b j e c t i o n 

and m o t i o n t o d i s m i s s . On O c t o b e r 25, 2011, t h e t r i a l c o u r t 

e n t e r e d an o r d e r v a c a t i n g t h e Ma r c h 2011 QDRO, as w e l l as 

QDROs e n t e r e d i n May 2005 and F e b r u a r y 2008 ( w h i c h were p a r t 
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o f t h e p r o c e e d i n g s i n Montgomery I , s u p r a ) , and t h e t r i a l 

c o u r t s c h e d u l e d a h e a r i n g on t h e w i f e ' s p e t i t i o n f o r a r u l e 

n i s i . 

The t r i a l c o u r t c o n d u c t e d an o r e t e n u s h e a r i n g on 

November 30, 2011. D u r i n g t h a t h e a r i n g , t h e w i f e and t h e 

h u s b a n d t e s t i f i e d r e g a r d i n g t h e i s s u e o f c o n t e m p t and t h e y 

t e s t i f i e d r e g a r d i n g t h e i r u n d e r s t a n d i n g o f what p a r a g r a p h n i n e 

o f t h e d i v o r c e judgment awarded t h e w i f e . The w i f e m a i n t a i n e d 

t h a t p a r a g r a p h n i n e awarded h e r 3 5 % o f t h e h u s b a n d ' s 

r e t i r e m e n t b e n e f i t s -- i n c l u d i n g h i s A r m y / A i r F o r c e E x c h a n g e 

S e r v i c e ("AAFES") b e n e f i t s and h i s E x e c u t i v e Management 

P r o g r a m ("EMP") b e n e f i t s -- as d e t e r m i n e d by c o n s i d e r i n g t h e 

t o t a l amount o f b e n e f i t s he was e l i g i b l e f o r as o f t h e d a t e 

t h e h u s b a n d r e t i r e d , w h i c h was i n December 2007. 1 However, 

t h e h u s b a n d m a i n t a i n e d t h a t t h e w i f e was e n t i t l e d t o 35% o f 

h i s AAFES b e n e f i t s t h a t were a c q u i r e d d u r i n g t h e p a r t i e s ' 

m a r r i a g e and t h a t t h e r e f e r e n c e i n t h e s e c o n d s e n t e n c e o f 

p a r a g r a p h n i n e t h a t a l l o w e d t h e w i f e any i n c r e a s e s t h a t t h e 

h u s b a n d may g e t r e f e r r e d t o any a p p l i c a b l e c o s t - o f - l i v i n g 

i n c r e a s e s t h a t t h e h u s b a n d m i g h t g e t a f t e r he r e t i r e d . The 

1 I t was u n d i s p u t e d t h a t t h e h u s b a n d ' s EMP b e n e f i t s c o u l d 
n o t be d i s b u r s e d t h r o u g h a QDRO. 
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h u s b a n d f u r t h e r t e s t i f i e d t h a t he had e l e c t e d a s p o u s a l 

a n n u i t y on b e h a l f o f h i s c u r r e n t w i f e , w h i c h r e d u c e d t h e 

amount o f t h e r e t i r e m e n t b e n e f i t s he r e c e i v e d . A t t h e 

c o n c l u s i o n o f t h e h e a r i n g , t h e t r i a l c o u r t s t a t e d on t h e 

r e c o r d t h a t t h e w i f e ' s p e r c e n t a g e award o f t h e h u s b a n d ' s AAFES 

r e t i r e m e n t b e n e f i t s s h o u l d be c a l c u l a t e d u s i n g t h e h u s b a n d ' s 

r e t i r e m e n t d a t e , n o t t h e d a t e t h e p a r t i e s f i l e d f o r a d i v o r c e . 

On December 2, 2011, t h e t r i a l c o u r t e n t e r e d an o r d e r 

f i n d i n g t h e h u s b a n d i n c o n t e m p t f o r f a i l u r e t o pay t h e w i f e 

35% o f t h e h u s b a n d ' s AAFES r e t i r e m e n t b e n e f i t s f r o m J a n u a r y 

2008 t h r o u g h December 2011. The t r i a l c o u r t f u r t h e r h e l d t h a t 

t h e r e t i r e m e n t b e n e f i t s s h o u l d be " f i g u r e d a t 35% o f t h e t o t a l 

AAFES r e t i r e m e n t b e n e f i t s w i t h o u t d e d u c t i o n f o r s p o u s a l 

s u p p o r t . " The t r i a l c o u r t h e l d t h a t t h e h u s b a n d c o u l d p u r g e 

h i m s e l f o f c o n t e m p t by " s e e [ i n g ] t h a t a [QDRO] i s i m p l e m e n t e d 

t o pay [ t h e w i f e ] 35% o f h i s AAFES [ r ] e t i r e m e n t , and an 

a d d i t i o n a l a r r e a r a g e f o r r e d u c e d payments due t o v o l u n t a r y 

s p o u s a l d e d u c t i o n e n t e r e d i n t o by t h e [ h u s b a n d ] , " by J a n u a r y 

10, 2012. The t r i a l c o u r t r e s e r v e d r u l i n g on o t h e r m a t t e r s , 

s u c h as w h e t h e r t h e h u s b a n d ' s EMP b e n e f i t s were i n c l u d e d i n 

t h e w i f e ' s award o f 35% o f t h e h u s b a n d ' s r e t i r e m e n t b e n e f i t s . 

11 



2110322 

On December 30, 2011, t h e h u s b a n d f i l e d a t i m e l y p e t i t i o n f o r 

a w r i t o f mandamus. On J a n u a r y 3, 2012, t h i s c o u r t g r a n t e d 

t h e h u s b a n d ' s r e q u e s t f o r a s t a y o f e n f o r c e m e n t o f t h e t r i a l 

c o u r t ' s December 2, 2011, o r d e r . 

R e l i e f R e q u e s t e d 

The h u s b a n d a s k s t h i s c o u r t t o g r a n t h i s p e t i t i o n f o r a 

w r i t o f mandamus and t o o r d e r t h e t r i a l c o u r t : (1) t o v a c a t e 

t h e December 2, 2011, o r d e r i n s o f a r as i t f o u n d h i m i n 

c o n t e m p t ; (2) t o v a c a t e t h e December 2, 2011, o r d e r , i n s o f a r 

as i t r e q u i r e d h i m t o i m p l e m e n t a QDRO b a s e d on t h e d a t e o f 

h i s r e t i r e m e n t , r a t h e r t h a n t h e d a t e t h a t t h e p a r t i e s f i l e d 

f o r a d i v o r c e , b e c a u s e t h e t r i a l c o u r t d i d n o t have s u b j e c t -

m a t t e r j u r i s d i c t i o n t o c o n s i d e r t h e w i f e ' s m o t i o n t o i m p l e m e n t 

a QDRO; and (3) t o c o n d u c t a h e a r i n g on h i s o b j e c t i o n and 

m o t i o n t o d i s m i s s b e f o r e a n o t h e r o r d e r c o n c e r n i n g a QDRO i s 

e n t e r e d . 

S t a n d a r d o f R e v i e w 

"'"Mandamus i s an e x t r a o r d i n a r y remedy 
and w i l l be g r a n t e d o n l y where t h e r e i s 
'(1) a c l e a r l e g a l r i g h t i n t h e p e t i t i o n e r 
t o t h e o r d e r s o u g h t ; (2) an i m p e r a t i v e d u t y 
upon t h e r e s p o n d e n t t o p e r f o r m , a c c o m p a n i e d 
by a r e f u s a l t o do s o ; (3) t h e l a c k o f 
a n o t h e r a d e q u a t e remedy; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . ' " ' 
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"'Ex p a r t e Ocwen F e d e r a l Bank, FSB, 872 So. 2d 810, 
813 ( A l a . 2003) ( q u o t i n g Ex p a r t e A l f a b , I n c . , 586 
So. 2d 889, 891 ( A l a . 1 9 9 1 ) ) . Mandamus w i l l l i e t o 
d i r e c t a t r i a l c o u r t t o v a c a t e a v o i d judgment o r 
o r d e r . Ex p a r t e Chamblee, 899 So. 2d 244, 249 ( A l a . 
2 0 0 4 ) . ' 

Montgomery I I , 79 So. 3d a t 667 ( q u o t i n g Ex p a r t e S e a l y , 

L.L.C., 904 So. 2d 1230, 1232 ( A l a . 2 0 0 4 ) ) . 

D i s c u s s i o n 

F i r s t , we w i l l c o n s i d e r w h e t h e r any p a r t o f t h e t r i a l 

c o u r t ' s December 2, 2011, o r d e r i s v o i d . See I n s u r a n c e Mgmt.  

& Admin., I n c . v. P a l o m a r I n s . C o r p . , 590 So. 2d 209, 212 

( A l a . 1991) ( c i t i n g S a t t e r f i e l d v. W i n s t o n I n d u s . , I n c . , 553 

So. 2d 61 ( A l a . 1989)) ("A judgment i s v o i d o n l y i f t h e c o u r t 

r e n d e r i n g i t l a c k e d j u r i s d i c t i o n o f t h e s u b j e c t m a t t e r o r o f 

t h e p a r t i e s , o r i f i t a c t e d i n a manner i n c o n s i s t e n t w i t h due 

p r o c e s s . " ) . I n t h a t r e g a r d , t h e h u s b a n d a r g u e s t h a t t h e 

w i f e ' s renewed m o t i o n t o i m p l e m e n t a QDRO f a i l e d t o i n v o k e t h e 

s u b j e c t - m a t t e r j u r i s d i c t i o n o f t h e t r i a l c o u r t b e c a u s e t h e 

p r o p o s e d QDRO a t t a c h e d t o t h e w i f e ' s m o t i o n w o u l d have 

r e s u l t e d i n a m o d i f i c a t i o n o f t h e p r o p e r t y - d i v i s i o n t e r m s o f 

t h e p a r t i e s ' d i v o r c e j u d g m e n t , s p e c i f i c a l l y , p a r a g r a p h n i n e o f 

t h e d i v o r c e j u d g m e n t . Thus, t h e h u s b a n d a r g u e s , as he d i d i n 
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Montgomery I I , t h a t t h e w i f e was r e q u i r e d t o e i t h e r f i l e a 

m o d i f i c a t i o n p e t i t i o n w i t h new f i l i n g f e e s o r t o f o r m a l l y 

amend h e r p e t i t i o n f o r a r u l e n i s i . B e c a u s e t h e w i f e d i d n o t 

do e i t h e r o f t h o s e t h i n g s , t h e h u s b a n d c o n t e n d s , t h e t r i a l 

c o u r t was w i t h o u t s u b j e c t - m a t t e r j u r i s d i c t i o n t o r u l e on t h e 

w i f e ' s renewed m o t i o n t o i m p l e m e n t a QDRO. 

I n r e s p o n s e , t h e w i f e a r g u e s t h a t t h i s c o u r t has a l r e a d y 

d e c i d e d t h i s q u e s t i o n i n Montgomery I I . We a g r e e . I n 

Montgomery I I , as s e t f o r t h above, we h e l d t h a t a m o t i o n t o 

i m p l e m e n t a QDRO was a c o g n i z a b l e r e q u e s t f o r r e l i e f i n a 

p e n d i n g c o n t e m p t a c t i o n and t h a t t h e t r i a l c o u r t had " s u b j e c t -

m a t t e r j u r i s d i c t i o n t o r u l e on a m o t i o n r e q u e s t i n g t h e e n t r y 

o f a QDRO t o i m p l e m e n t a p r o v i s i o n o f t h e d i v o r c e judgment as 

p a r t o f an e x i s t i n g c o n t e m p t a c t i o n . " 79 So. 3d a t 669. Thus, 

b e c a u s e we h e l d t h a t t h e t r i a l c o u r t had j u r i s d i c t i o n t o r u l e 

on t h e w i f e ' s m o t i o n t o i m p l e m e n t a QDRO and b e c a u s e t h e w i f e 

o n l y renewed t h a t m o t i o n a f t e r we i s s u e d a c e r t i f i c a t e o f 

judgment i n Montgomery I I , t h e l a w - o f - t h e - c a s e d o c t r i n e 

a p p l i e s , and we c o n c l u d e t h a t t h e t r i a l c o u r t s t i l l had 

j u r i s d i c t i o n t o c o n s i d e r t h e w i f e ' s m o t i o n t o i m p l e m e n t a 

QDRO. See Ex p a r t e S.T.S., 8 0 6 So. 2d 336, 341 ( A l a . 2001 ) 
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( q u o t i n g B l u m b e r g v. Touche Ross & Co., 514 So. 2d 922, 924 

( A l a . 1987)) ( " A c c o r d i n g t o t h e d o c t r i n e o f t h e l a w o f t h e 

c a s e , ' w h a t e v e r i s once e s t a b l i s h e d b e tween t h e same p a r t i e s 

i n t h e same c a s e c o n t i n u e s t o be t h e l a w o f t h a t c a s e , w h e t h e r 

o r n o t c o r r e c t on g e n e r a l p r i n c i p l e s , so l o n g as t h e f a c t s on 

w h i c h t h e d e c i s i o n was p r e d i c a t e d c o n t i n u e t o be t h e f a c t s o f 

t h e c a s e . ' " ) . 

The h u s b a n d a l s o a r g u e s , as he d i d i n Montgomery I I , t h a t 

what t h e w i f e i s r e a l l y a s k i n g f o r i s a m o d i f i c a t i o n o f t h e 

d i v o r c e j u d g m e n t . B u t , as we s t a t e d a l r e a d y , " t h e w i f e ' s 

r e q u e s t f o r t h e e n t r y o f a QDRO [ i ] s n o t , i n and o f i t s e l f , a 

r e q u e s t t o m o d i f y t h e d i v o r c e j u d g m e n t . " Montgomery I I , 79 So. 

3d a t 669. " [ T ] h e e n t r y o f a QDRO i s a method o f e n f o r c i n g o r 

i m p l e m e n t i n g t h e t e r m s o f an e x i s t i n g d i v o r c e j u d g m e n t . " I d . 

We d i s a g r e e w i t h any c o n t e n t i o n made by t h e h u s b a n d t h a t , 

b e c a u s e t h e w i f e ' s p r o p o s e d QDRO d i d n o t use t h e t e r m s u s e d i n 

t h e d i v o r c e judgment v e r b a t i m , i t f o l l o w s t h a t t h e w i f e was 

e s s e n t i a l l y s e e k i n g a " m o d i f i c a t i o n " o f t h e d i v o r c e j u d g m e n t . 

I n o r d e r f o r a QDRO t o be v a l i d , i t must c l e a r l y s p e c i f y 

c e r t a i n f a c t s as s e t f o r t h i n 26 U.S.C. § 4 1 4 ( p ) ( 2 ) . 

P a r a g r a p h n i n e o f t h e d i v o r c e judgment does n o t i n c l u d e a l l 
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t h e s p e c i f i c f a c t s n e c e s s a r y t o meet t h e r e q u i r e m e n t s o f 26 

U.S.C. § 4 1 4 ( p ) ( 2 ) . Thus, i t f o l l o w s t h a t a QDRO i m p l e m e n t e d 

by t h e t r i a l c o u r t w i l l have more d e t a i l t h a n p a r a g r a p h n i n e 

o f t h e d i v o r c e j u d g m e n t . 2 

The h u s b a n d a l s o a r g u e s t h a t he was d e n i e d p r o c e d u r a l due 

p r o c e s s b e c a u s e t h e t r i a l c o u r t f a i l e d t o c o n d u c t a h e a r i n g on 

h i s o b j e c t i o n and m o t i o n t o d i s m i s s f o r l a c k o f s u b j e c t - m a t t e r 

j u r i s d i c t i o n . See N e a l v. N e a l , 856 So. 2d 766, 782 ( A l a . 

2002) ( q u o t i n g F r a h n v. G r e y l i n g R e a l i z a t i o n C o r p . , 239 A l a . 

580, 583, 195 So. 758, 761 (1940)) ("'[D]ue p r o c e s s o f l a w 

means n o t i c e , a h e a r i n g a c c o r d i n g t o t h a t n o t i c e , and a 

judgment e n t e r e d i n a c c o r d a n c e w i t h s u c h n o t i c e and h e a r i n g . ' " 

( e m p h a s i s o m i t t e d ) ) . We c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t 

e r r e d by f a i l i n g t o c o n d u c t a f o r m a l h e a r i n g on t h e hus b a n d ' s 

2However, as we have warned i n Montgomery I I , t h e t r i a l 
c o u r t i s n o t p e r m i t t e d t o m o d i f y t h e p r o p e r t y - d i v i s i o n 
p r o v i s i o n s o f a d i v o r c e judgment more t h a n 30 days a f t e r t h e 
e n t r y o f t h e f i n a l judgment e x c e p t t o c o r r e c t c l e r i c a l e r r o r s . 
79 So. 3d a t 669 n. 5 ( q u o t i n g J a r d i n e v. J a r d i n e , 918 So. 2d 
127, 130-31 ( A l a . C i v . App. 2 0 0 5 ) , q u o t i n g i n t u r n Ex p a r t e  
L i t t l e p a g e , 796 So. 2d 298, 301 ( A l a . 2 0 0 1 ) , q u o t i n g i n t u r n 
H a m i l t o n v. H a m i l t o n , 647 So. 2d 756, 759 ( A l a . C i v . App. 
1 9 9 4 ) ) . Thus, any QDRO t h a t t h e t r i a l c o u r t e n t e r s may do 
" n o t h i n g more t h a n ' i m plement t h e d i v i s i o n o f p r o p e r t y as 
s t a t e d i n t h e p a r t i e s ' d i v o r c e j u d g m e n t . ' " Montgomery I I , 79 
So. 3d a t 668-69 ( q u o t i n g Montgomery I , 37 So. 3d a t 173 n. 
7 ) . 
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o b j e c t i o n and m o t i o n t o d i s m i s s f o r l a c k o f s u b j e c t - m a t t e r 

j u r i s d i c t i o n b e f o r e i t o r d e r e d t h e h u s b a n d t o i n i t i a t e t h e 

i m p l e m e n t a t i o n o f a QDRO. As g r o u n d s f o r h i s o b j e c t i o n and 

m o t i o n t o d i s m i s s f o r l a c k o f s u b j e c t - m a t t e r j u r i s d i c t i o n , t h e 

hu s b a n d r a i s e d t h e same ar g u m e n t s t h a t t h i s c o u r t r e j e c t e d i n 

Montgomery I I . B e c a u s e t h i s c o u r t had d e t e r m i n e d t h a t t h e 

t r i a l c o u r t had s u b j e c t - m a t t e r j u r i s d i c t i o n t o c o n s i d e r t h e 

w i f e ' s m o t i o n f o r i m p l e m e n t a t i o n o f a QDRO, t h e t r i a l c o u r t 

c o u l d n o t have d e t e r m i n e d o t h e r w i s e a f t e r b e i n g p r e s e n t e d t h e 

same ar g u m e n t s by t h e h u s b a n d . See Ex p a r t e S.T.S., 806 So. 

2d a t 341 ( c i t i n g M u r p h r e e v. M u r p h r e e , 600 So. 2d 301, 341 

( A l a . C i v . App. 1992)) ("The i s s u e s d e c i d e d by an a p p e l l a t e 

c o u r t become t h e l a w o f t h e c a s e on remand t o t h e t r i a l c o u r t , 

and t h e t r i a l c o u r t i s n o t f r e e t o r e c o n s i d e r t h o s e i s s u e s . " ) . 

F u r t h e r m o r e , we do n o t a g r e e w i t h t h e hus b a n d ' s argument 

i n s o f a r as i t can be i n t e r p r e t e d as a s s e r t i n g t h a t he was 

d e n i e d p r o c e d u r a l due p r o c e s s b e c a u s e t h e t r i a l c o u r t d i d n o t 

c o n d u c t a h e a r i n g on h i s s u b s t a n t i v e c h a l l e n g e s t o t h e w i f e ' s 

m o t i o n t o i m p l e m e n t a QDRO b e f o r e he was o r d e r e d t o i n i t i a t e 

t h e i m p l e m e n t a t i o n o f a QDRO i n t h e December 2011 o r d e r . I n 

h i s o b j e c t i o n and m o t i o n t o d i s m i s s , t h e h u s b a n d e s s e n t i a l l y 
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a r g u e d t h a t t h e w i f e ' s p r o p o s e d QDRO c o n t a i n e d l a n g u a g e t h a t 

m o d i f i e d , r a t h e r t h a n e n f o r c e d , t h e d i v o r c e j u d g m e n t . A t t h e 

November 2011 o r e t e n u s h e a r i n g , t h e w i f e and t h e h u s b a n d 

t e s t i f i e d r e g a r d i n g t h e i r i n t e r p r e t a t i o n o f what b e n e f i t s t h e 

w i f e was e n t i t l e d t o b a s e d on t h e l a n g u a g e o f t h e d i v o r c e 

j u d g m e n t . The t r i a l c o u r t u l t i m a t e l y a g r e e d w i t h t h e w i f e and 

c o n c l u d e d t h a t p a r a g r a p h n i n e o f t h e d i v o r c e judgment awarded 

t h e w i f e 35% o f t h e hus b a n d ' s r e t i r e m e n t b e n e f i t s as 

d e t e r m i n e d on t h e d a t e o f h i s r e t i r e m e n t . A r e v i e w o f t h e 

t r a n s c r i p t o f t h e o r e t e n u s p r o c e e d i n g , w h i c h t h e w i f e 

a t t a c h e d t o h e r r e s p o n s e t o t h e hus b a n d ' s p e t i t i o n f o r a w r i t 

o f mandamus, c l e a r l y i n d i c a t e s t h a t t h e h u s b a n d was a b l e t o 

make s u b s t a n t i v e c h a l l e n g e s t o t h e w i f e ' s p r o p o s e d QDRO and 

t h a t he was a b l e t o p r e s e n t e v i d e n c e t o s u p p o r t h i s argument 

t h a t t h e w i f e ' s i n t e r p r e t a t i o n o f p a r a g r a p h n i n e o f t h e 

d i v o r c e judgment was n o t i n a c c o r d a n c e w i t h t h e t e r m s o f t h e 

d i v o r c e j u d g m e n t . T h e r e f o r e , we c a n n o t a g r e e t h a t t h e 

husb a n d ' s p r o c e d u r a l - d u e - p r o c e s s r i g h t s were v i o l a t e d , as t h e y 

were i n Montgomery I I when t h e t r i a l c o u r t d i d n o t a f f o r d t h e 

hu s b a n d t h e " o p p o r t u n i t y t o answer and be h e a r d on t h e w i f e ' s 
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r e q u e s t f o r i m p l e m e n t a t i o n o f a QDRO." 79 So. 3d a t 670. 3 See  

N e a l v. N e a l , s u p r a . A c c o r d i n g l y , b a s e d on t h e arg u m e n t s 

p r e s e n t e d by t h e h u s b a n d , we c a n n o t c o n c l u d e t h a t any p a r t o f 

t h e t r i a l c o u r t ' s December 2, 2011, o r d e r was v o i d . 

The h u s b a n d a l s o a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d i t s 

d i s c r e t i o n by f i n d i n g h i m i n c o n t e m p t . However, t h e h u s b a n d 

has c i t e d no a u t h o r i t y t h a t w o u l d s u p p o r t a c o n c l u s i o n t h a t a 

p e t i t i o n f o r a w r i t o f mandamus i s t h e a p p r o p r i a t e method o f 

r e v i e w i n g t h a t d e t e r m i n a t i o n . We u n d e r s t a n d t h a t t h e h u s b a n d 

does n o t a g r e e w i t h t h e t e r m s o f t h e QDRO t h a t t h e t r i a l c o u r t 

o r d e r e d h i m t o i m p l e m e n t i n o r d e r t o p u r g e h i m s e l f o f 

c o n t e m p t . However, " ' [ i ] t i s w e l l e s t a b l i s h e d i n Alabama t h a t 

a w r i t o f mandamus, w h i c h i s a d r a s t i c and e x t r a o r d i n a r y 

remedy, w i l l n o t i s s u e when t h e r e i s an a d e q u a t e remedy by 

a p p e a l , and t h a t t h e w r i t c a n n o t be u s e d as a s u b s t i t u t e f o r 

a p p e l l a t e r e v i e w . ' " Ex p a r t e Weaver, 781 So. 2d 944, 949 ( A l a . 

2000) ( q u o t i n g Ex p a r t e F o w l e r , 574 So. 2d 747 , 747 ( A l a . 

1 9 9 0 ) ) . A c c o r d i n g l y , we w i l l n o t c o n s i d e r , a t t h i s t i m e , 

w h e t h e r t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n by f i n d i n g t h e 

3Any f u r t h e r s u b s t a n t i v e c h a l l e n g e s t o t h e t e r m s o f t h e 
QDRO t h e h u s b a n d was o r d e r e d t o i m p l e m e n t may be r a i s e d i n a 
t i m e l y p o s t j u d g m e n t m o t i o n once t h e t r i a l c o u r t e n t e r s a f i n a l 
j u dgment t h a t a d d r e s s e s e a c h i s s u e p e n d i n g b e f o r e i t . 
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h u s b a n d i n c o n t e m p t . 

We n o t e t h a t o u r c o n c l u s i o n s t o d a y -- t h a t t h e t r i a l 

c o u r t has s u b j e c t - m a t t e r j u r i s d i c t i o n t o c o n s i d e r t h e w i f e ' s 

m o t i o n t o i m p l e m e n t a QDRO and t h a t t h e t r i a l c o u r t d i d n o t 

v i o l a t e t h e h u s b a n d ' s p r o c e d u r a l - d u e - p r o c e s s r i g h t s -- a r e n o t 

e q u i v a l e n t t o a h o l d i n g t h a t t h e t e r m s o f t h e QDRO t h a t t h e 

t r i a l c o u r t o r d e r e d t h e h u s b a n d t o i m p l e m e n t were p r o p e r . The 

q u e s t i o n w h e t h e r t h e t r i a l c o u r t i m p r o p e r l y o r d e r e d t h e 

hu s b a n d t o i n i t i a t e t h e i m p l e m e n t a t i o n o f a QDRO t h a t 

s u b s t a n t i v e l y m o d i f i e d t h e p r o p e r t y - d i v i s i o n t e r m s o f t h e 

p a r t i e s ' d i v o r c e judgment has n o t y e t been a d d r e s s e d by t h i s 

c o u r t , and we w i l l n o t c o n s i d e r t h a t q u e s t i o n a t t h i s t i m e 

b e c a u s e s u c h a q u e s t i o n i s r e v i e w a b l e by a p p e a l . See, e.g., 

Romer v. Romer, 44 So. 3d 514, 518-19 ( A l a . C i v . App. 2009) 

( r e v i e w i n g an a p p e a l t a k e n f r o m t h e e n t r y o f a QDRO). See a l s o  

Ex p a r t e Weaver, s u p r a . 

C o n c l u s i o n 

B e c a u s e t h e h u s b a n d has n o t shown a c l e a r l e g a l r i g h t t o 

t h e r e l i e f he s e e k s i n h i s p e t i t i o n f o r a w r i t o f mandamus and 

b e c a u s e t h e h u s b a n d has n o t d e m o n s t r a t e d t h a t he l a c k s an 

a d e q u a t e remedy o t h e r t h a n t h e i s s u a n c e o f a w r i t o f mandamus, 
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we deny t h e h u s b a n d ' s p e t i t i o n . The s t a y o f t h e t r i a l c o u r t 

p r o c e e d i n g s i s s u e d by t h i s c o u r t on J a n u a r y 3, 2012, i s 

l i f t e d . 

PETITION DENIED; STAY LIFTED. 

Thompson, P . J . , and P i t t m a n , Thomas, and Moore, J J . , 
c o n c u r . 
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