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THOMAS, Judge. 

Shonika M c C r e l e s s and Steven V a l e n t i n were m a r r i e d on 

J u l y 5, 1997; t h e r e i s one c h i l d of the m a r r i a g e . The Morgan 

C i r c u i t C ourt e n t e r e d a judgment d i v o r c i n g the p a r t i e s on J u l y 

28, 2005 ("the d i v o r c e judgment"). A c c o r d i n g t o the p a r t i e s ' 
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a p p e l l a t e b r i e f s , the p a r t i e s ' w r i t t e n s e t t l e m e n t agreement 

r e g a r d i n g the d i v i s i o n of the m a r i t a l a s s e t s and debts and 

c h i l d c u s t o d y and support was i n c o r p o r a t e d i n t o the d i v o r c e 

judgment. 1 The d i v o r c e judgment d i d not i n c l u d e a s p e c i f i c 

award of s p o u s a l support t o e i t h e r p a r t y . 

V a l e n t i n was r e q u i r e d t o pay M c C r e l e s s ' s s t u d e n t l o a n i n 

the amount of $300 per month. The $300-a-month s t u d e n t - l o a n 

award was w i t h i n a seven i t e m l i s t i n a paragraph w i t h the 

f o l l o w i n g h e a d e r : " [ V a l e n t i n ] s h a l l be s o l e l y r e s p o n s i b l e f o r 

and [ M c C r e l e s s ] s h a l l be h e l d harmless on the f o l 1 o w i n g 

d e b t s . " M c C r e l e s s was r e q u i r e d t o pay any amount over $300-a-

month on her s t u d e n t l o a n i n a paragraph w i t h the f o l l o w i n g 

h e a d e r : " [ M c C r e l e s s ] s h a l l be s o l e l y r e s p o n s i b l e f o r and 

[ V a l e n t i n ] s h a l l be h e l d harmless on the f o l 1 o w i n g d e b t s . " 

The p a r t i e s d i d not a p p e a l the d i v o r c e judgment. 

The d i v o r c e judgment was m o d i f i e d t h r e e times b e f o r e the 

September 27, 2011, m o d i f i c a t i o n ("the 2011 m o d i f i c a t i o n " ) 

t h a t i s the s u b j e c t of t h i s a p p e a l . On September 22, 2006, 

the c i r c u i t c o u r t m o d i f i e d the d i v o r c e judgment ("the 2006 

m o d i f i c a t i o n " ) and i n c l u d e d the statement t h a t V a l e n t i n ' s 

1The d i v o r c e judgment i s i n c l u d e d i n the r e c o r d on a p p e a l . 

2 



2110363 

" [ c ] o u r t o r d e r e d s p o u s a l support i n the sum of $300 per month 

i s not m o d i f i e d . " The d i v o r c e judgment had r e f e r r e d t o a 

judgment amount of $300 per month t w i c e . V a l e n t i n was o r d e r e d 

t o pay $300 per month toward M c C r e l e s s ' s a u t o m o b i l e l e a s e 

u n t i l A p r i l 2008 as w e l l as the $300-a-month s t u d e n t - l o a n 

award; n e i t h e r award was r e f e r r e d t o as an award of s p o u s a l 

s u p p o r t i n the d i v o r c e judgment. The p a r t i e s d i d not a p p e a l 

the 2006 m o d i f i c a t i o n . M c C r e l e s s r e m a r r i e d i n F e b r u a r y 2007. 

The d i v o r c e judgment was a g a i n m o d i f i e d on F e b r u a r y 17, 

2009 ("the 2009 m o d i f i c a t i o n " ) , and i n the 2009 m o d i f i c a t i o n 

the c i r c u i t c o u r t s p e c i f i c a l l y noted t h a t V a l e n t i n ' s 

o b l i g a t i o n t o pay the $300-a-month s t u d e n t - l o a n award was not 

s u b j e c t t o a m o d i f i c a t i o n because the award was a " p r o p e r t y 

s e t t l e m e n t and not p e r i o d i c a l i m o n y . " The p a r t i e s d i d not 

ap p e a l the 2009 m o d i f i c a t i o n . The d i v o r c e judgment was 

m o d i f i e d f o r a t h i r d time on May 17, 2010, but t h a t 

m o d i f i c a t i o n i s not r e l e v a n t t o the i s s u e s on a p p e a l . 

A t some p o i n t i n 2011 M c C r e l e s s f i l e d a f o u r t h p e t i t i o n 

f o r m o d i f i c a t i o n . 2 V a l e n t i n answered the p e t i t i o n and f i l e d 

2 M c C r e l e s s ' s p e t i t i o n f o r m o d i f i c a t i o n i s not i n c l u d e d i n 
the r e c o r d on a p p e a l . 
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a c r o s s - c l a i m on J u l y 1, 2011, i n which he a l l e g e d , among 

o t h e r t h i n g s , t h a t M c C r e l e s s had borrowed a d d i t i o n a l money on 

her s t u d e n t - l o a n account a f t e r the d i v o r c e judgment had been 

e n t e r e d . A t r i a l was s e t f o r August 28, 2011. On t h a t date, 

no t e s t i m o n y was ta k e n ; the p a r t i e s o f f e r e d s t i p u l a t i o n s of 

f a c t and documentary e v i d e n c e t o the c i r c u i t c o u r t on the two 

i s s u e s upon which they had not reached an agreement — the 

amount of monthly c h i l d s u pport owed by V a l e n t i n and whether 

V a l e n t i n remained o b l i g a t e d t o pay the $300-a-month s t u d e n t -

l o a n award. 

The 2011 m o d i f i c a t i o n , among o t h e r t h i n g s , m o d i f i e d 

V a l e n t i n ' s c h i l d - s u p p o r t o b l i g a t i o n because i t d e termined t h a t 

M c C r e l e s s was "capable of e a r n i n g $3,333 per month," a l t h o u g h 

she had a s s e r t e d t h a t she earned o n l y $774 per month. I t a l s o 

found t h a t V a l e n t i n ' s o b l i g a t i o n t o pay the $300-a-month 

s t u d e n t - l o a n award had " a u t o m a t i c a l l y t e r m i n a t e d " when 

Mc C r e l e s s r e m a r r i e d i n F e b r u a r y 2007; t h e r e f o r e , the t r i a l 

c o u r t s t a t e d t h a t the 2009 m o d i f i c a t i o n t h a t had 

" r e c l a s s i f i e d " the $300-a-month s t u d e n t - l o a n award as a 

p r o p e r t y s e t t l e m e n t was "of no f o r c e and e f f e c t . " 
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On October 26, 2011, M c C r e l e s s f i l e d a motion t o a l t e r , 

amend, or v a c a t e the c i r c u i t c o u r t ' s judgment, a s s e r t i n g t h a t 

the c i r c u i t c o u r t had e r r e d i n i t s d e t e r m i n a t i o n t h a t the 

$300-a-month s t u d e n t - l o a n award was an award of p e r i o d i c 

a l i m o n y . The e x a c t words i n her postjudgment motion were: 

"The Order d e c l a r e s an o b l i g a t i o n s e t out i n the o r i g i n a l 

d i v o r c e t o be p e r i o d i c a l i m o n y i n s t e a d of a p r o p e r t y 

s e t t l e m e n t . [McCreless] avers t h i s payment s h o u l d c o r r e c t l y be 

c a l l e d a p r o p e r t y s e t t l e m e n t and would r e q u e s t a h e a r i n g on 

t h i s m a t t e r . " She argued t h a t V a l e n t i n had not a p p e a l e d the 

2009 m o d i f i c a t i o n t h a t had d e termined t h a t the $300-a-month 

s t u d e n t - l o a n award was a p r o p e r t y s e t t l e m e n t and t h a t the 

$300-a-month s t u d e n t - l o a n award meets the r e q u i r e m e n t s of a 

p r o p e r t y s e t t l e m e n t . She f u r t h e r contended t h a t the c i r c u i t 

c o u r t had f a i l e d t o c a l c u l a t e the a r r e a r a g e t h a t , she says, 

V a l e n t i n owed t o her because of h i s f a i l u r e t o make some of 

the payments on the s t u d e n t l o a n between the time of the 

d i v o r c e and her r e m a r r i a g e . F i n a l l y , she contended t h a t the 

c i r c u i t c o u r t had e r r e d by i m p u t i n g income t o her and i n i t s 

c a l c u l a t i o n of V a l e n t i n ' s c h i l d - s u p p o r t o b l i g a t i o n . She 

r e q u e s t e d an amendment of the e n t i r e judgment " e i t h e r upon 
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t h i s motion or a f t e r s e t t i n g t h i s m a t t e r f o r a h e a r i n g . " Her 

motion was d e n i e d w i t h o u t a h e a r i n g on October 28, 2011. 

M c C r e l e s s t i m e l y a p pealed t o t h i s c o u r t on December 7, 

2011. On a p p e a l she contends t h a t the c i r c u i t c o u r t e r r e d i n 

i t s r e f u s a l t o g r a n t a h e a r i n g on her postjudgment motion 

r e g a r d i n g the c a l c u l a t i o n of the c h i l d - s u p p o r t award and the 

t e r m i n a t i o n of V a l e n t i n ' s o b l i g a t i o n t o pay the $300-a-month 

s t u d e n t - l o a n award. 

"At the o u t s e t , we note t h a t the u s u a l 
presumptions of c o r r e c t n e s s a p p l i e d t o the t r i a l 
c o u r t ' s f i n d i n g s i n ore tenus cases are not 
a p p l i c a b l e here. Hacker v. C a r l i s l e , 388 So. 2d 947, 
950 ( A l a . 1980) . We r e v i e w the e v i d e n c e p r e s e n t e d i n 
the r e c o r d b e f o r e us w i t h o u t any presumption of 
c o r r e c t n e s s , due t o the t r i a l judge's h a v i n g taken 
no o r a l t e s t i m o n y . Ingram v. P o l l o c k , 557 So. 2d 
1199 ( A l a . 1989); Bownes v. Winston County, 481 So. 
2d 362, 364 ( A l a . 1985) ('[w]here the e v i d e n c e i s 
s t i p u l a t e d , and no t e s t i m o n y i s p r e s e n t e d o r a l l y 
b e f o r e the t r i a l c o u r t , t h i s C ourt w i l l r e v i e w 
w i t h o u t any presumption i n f a v o r of the t r i a l 
c o u r t ' s f i n d i n g s and s i t i n judgment on the 
e v i d e n c e ' ) ; Ex p a r t e B r i t i s h S t e e l Corp., 42 6 So. 2d 
409, 414 ( A l a . 1982); Hacker v. C a r l i s l e , supra 
('This case was t r i e d w i t h o u t a j u r y on s t i p u l a t i o n s 
and b r i e f s of the p a r t i e s and p r i m a r i l y documentary 
e v i d e n c e . No t e s t i m o n y of any w i t n e s s was a d m i t t e d 
i n t o e v i d e n c e on any m a t e r i a l m a t t e r . In such a 
s i t u a t i o n , the a p p e l l a t e c o u r t s i t s i n judgment on 
the evidence') (emphasis o r i g i n a l ) ; see a l s o Perdue  
v. R o b e r t s , 294 A l a . 194, 314 So. 2d 280 (1975); 
M c C u l l o c h v. R o b e r t s , 292 A l a . 451, 454, 296 So. 2d 
163 (1974) ( ' [ t ] h i s i s i n e f f e c t the n e g a t i v e 
e x p r e s s i o n of the ore tenus r u l e ' ) ; Sheehan v. 
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L i b e r t y M u t ual F i r e I n s . Co., 288 A l a . 137, 258 So. 
2d 719 (1972); Kennedy v. S t a t e Dept. of Pensions &  
S e c u r i t y , 277 A l a . 5, 166 So. 2d 736 (1964); Adams  
v. Logan, 260 A l a . 346, 70 So. 2d 786 (1954); 
Redwine v. Jackson, 254 A l a . 564, 569, 49 So. 2d 115 
(1950); 5 Am J u r 2d Appe a l and E r r o r , § 825 a t 267 
(1962). Thus, we must r e v i e w the e v i d e n c e i n t h i s 
case w i t h o u t any presumption i n f a v o r of the t r i a l 
c o u r t ' s r u l i n g . " 

P h i l l i p s v. K n i g h t , 559 So. 2d 564, 567 ( A l a . 1990) . 

Mc C r e l e s s f i l e d a t i m e l y postjudgment motion i n which she 

made a s p e c i f i c r e q u e s t f o r a h e a r i n g on the i s s u e whether the 

$300-a-month s t u d e n t - l o a n award was p e r i o d i c a l i m o n y or a 

p r o p e r t y s e t t l e m e n t and a g e n e r a l r e q u e s t f o r a h e a r i n g on a l l 

i s s u e s r a i s e d i n her postjudgment motion, which i n c l u d e d her 

c o n t e n t i o n s t h a t the c i r c u i t c o u r t had e r r e d by i m p u t i n g 

income t o her and i n c a l c u l a t i n g the c h i l d - s u p p o r t award. She 

argues t h a t Rule 5 9 ( g ) , A l a . R. C i v . P., r e q u i r e d the c i r c u i t 

c o u r t t o h o l d a h e a r i n g t o a l l o w her an o p p o r t u n i t y t o be 

heard b e f o r e i t c o u l d r u l e on her postjudgment motion. 

"Rule 59(g) p r o v i d e s t h a t p o s t t r i a l motions 'remain 
pending u n t i l r u l e d upon by the c o u r t ( s u b j e c t t o 
the p r o v i s i o n s of Rule 59.1), but s h a l l not be r u l e d 
upon u n t i l the p a r t i e s have had o p p o r t u n i t y t o be 
heard t h e r e o n . ' The f a i l u r e t o h o l d a h e a r i n g on a 
p o s t t r i a l motion i s not always r e v e r s i b l e e r r o r , 
however. Our supreme c o u r t has s t a t e d : 

" ' " [ I ] f a p a r t y r e q u e s t s a h e a r i n g on i t s 
motion f o r a new t r i a l , t h e c o u r t must 
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g r a n t the r e q u e s t . " Ex p a r t e Evans, 875 So. 
2d 297, 299-300 ( A l a . 2003) ( c i t i n g Rule 
5 9 ( g ) , A l a . R. C i v . P., and W a l l s v. Bank  
of P r a t t v i l l e , 554 So. 2d 381, 382 ( A l a . 
1989)). A l t h o u g h i t i s e r r o r f o r the t r i a l 
c o u r t not t o g r a n t such a h e a r i n g , t h i s 
e r r o r i s not n e c e s s a r i l y r e v e r s i b l e e r r o r . 
" T h i s Court has e s t a b l i s h e d , however, t h a t 
the d e n i a l of a postjudgment motion w i t h o u t 
a h e a r i n g t h e r e o n i s harmless e r r o r , where 
(1) t h e r e i s ... no p r o b a b l e m e r i t i n the 
grounds a s s e r t e d i n the motion, or (2) the 
a p p e l l a t e c o u r t r e s o l v e s the i s s u e s 
p r e s e n t e d t h e r e i n , as a matter of law, 
a d v e r s e l y t o the movant, by a p p l i c a t i o n of 
the same o b j e c t i v e s t a n d a r d of r e v i e w as 
t h a t a p p l i e d i n the t r i a l c o u r t . " H i s t o r i c  
B l a k e l y Auth. v. W i l l i a m s , 675 So. 2d 350, 
352 ( A l a . 1995) ( c i t i n g Greene v. Thompson, 
554 So. 2d 376 ( A l a . 1989)).' 

"Chism v. J e f f e r s o n County, 954 So. 2d 1058, 1086 
( A l a . 2006)." 

Cunningham v. Edwards, 25 So. 3d 475, 477 ( A l a . C i v . App. 

2009). We agree w i t h M c C r e l e s s t h a t the d e n i a l of her 

postjudgment motion w i t h o u t a h e a r i n g was e r r o r . The q u e s t i o n 

becomes whether the e r r o r i s r e v e r s i b l e e r r o r . T h e r e f o r e , we 

must determine whether t h e r e e x i s t s p r o b a b l e m e r i t t o 

M c C r e l e s s ' s arguments or whether t h i s c o u r t can r e s o l v e the 

i s s u e s a d v e r s e l y t o M c C r e l e s s as a matter of law. 

M c C r e l e s s argues t h a t " n o t h i n g i n t r o d u c e d i n t o e v i d e n c e 

would j u s t i f y [ i m p u t a t i o n of income] as though [McCreless] was 
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i n t e n t i o n a l l y underemployed." The c i r c u i t c o u r t had b e f o r e i t 

the f o l l o w i n g c o n f l i c t i n g documentary e v i d e n c e : (1) 

M c C r e l e s s ' s s i g n e d income a f f i d a v i t i n which she c l a i m e d t o 

earn a monthly g r o s s income of $774, (2) Madison C i t y S c h o o l s ' 

p e r s o n n e l - f i l e documents i n d i c a t i n g t h a t M c C r e l e s s was a p a r t -

time s p e c i a l - e d u c a t i o n t e a c h e r e a r n i n g an annual s a l a r y of 

$23,813 i n 2007 and $24,765.50 i n 2008 and a f u l l - t i m e 

employee e a r n i n g an annual s a l a r y of $50,023 i n 2009, (3) 

M c C r e l e s s ' s 2010 f e d e r a l t a x r e t u r n , which l i s t s her income as 

$36,988, 3 (4) M c C r e l e s s ' s 2010 s t a t e t a x r e t u r n t h a t shows her 

employers as Madison C i t y Board, H u n t s v i l l e C i t y S c h o o l s , and 

Madison County Board, w i t h a combined annual income of 

$38,656, and (5) M c C r e l e s s ' s p a y r o l l r e c o r d s f o r the p e r i o d of 

March 1, 2011, through May 31, 2011, i n d i c a t i n g t h a t M c C r e l e s s 

had earned a monthly g r o s s income v a r y i n g between $1,620 and 

$740 i n t h a t p e r i o d . 

"Under Rule 3 2 ( B ) ( 5 ) , A l a . R. Jud. Admin., a t r i a l c o u r t 

must impute income t o a p a r e n t and c a l c u l a t e h i s or her 

3 M c C r e l e s s ' s 2010 s t a t e and f e d e r a l t a x r e t u r n s a l s o 
l i s t e d two r e n t a l p r o p e r t i e s owned by M c C r e l e s s . She 
c o l l e c t e d an annual r e n t a l income of $19,800. She c l a i m e d a 
$16,361 l o s s on t h a t s u p p l e m e n t a l income a f t e r s u b t r a c t i n g 
mortgage payments, d e p r e c i a t i o n , expenses, and o t h e r l o s s e s . 
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c h i l d - s u p p o r t o b l i g a t i o n based upon t h a t p a r e n t ' s p o t e n t i a l 

income i f 'the c o u r t f i n d s t h a t [the] p a r e n t i s v o l u n t a r i l y 

unemployed or underemployed.'" M i t c h e l l v. M i t c h e l l , 723 So. 

2d 1267, 1269 ( A l a . C i v . App. 1998). Rule 3 2 ( B ) ( 5 ) , A l a . R. 

Jud. Admin., s t a t e s , i n p e r t i n e n t p a r t : 

"In d e t e r m i n i n g the amount of income t o be imputed 
t o a p a r e n t who i s unemployed or underemployed, the 
c o u r t s h o u l d determine the employment p o t e n t i a l and 
p r o b a b l e e a r n i n g l e v e l of t h a t p a r e n t , based on t h a t 
p a r e n t ' s r e c e n t work h i s t o r y , e d u c a t i o n , and 
o c c u p a t i o n a l q u a l i f i c a t i o n s , and on the p r e v a i l i n g 
job o p p o r t u n i t i e s and e a r n i n g l e v e l s i n the 
community." 

In W i n f r e y v. W i n f r e y , 602 So. 2d 904, 905 ( A l a . C i v . App. 

1992), we e x p l a i n e d : 

"The key word here i s ' v o l u n t a r i l y . ' The t r i a l 
c o u r t must i n i t i a l l y determine t h a t the spouse i s 
' v o l u n t a r i l y ' unemployed or underemployed b e f o r e i t 
may impute income t o t h a t spouse. The d e t e r m i n a t i o n 
i s t o be made from the f a c t s p r e s e n t e d a c c o r d i n g t o 
the j u d i c i a l d i s c r e t i o n of the t r i a l c o u r t . Doyle v.  
Doyle, 579 So. 2d 651 ( A l a . C i v . App. 1991)." 

The 2011 m o d i f i c a t i o n i n c l u d e d the f o l l o w i n g f i n d i n g : 

"The c o u r t has c a r e f u l l y r e v i e w e d the e v i d e n c e 
s u b m i t t e d a t t r i a l and o r d e r s as f o l l o w s : 

"1. The c o u r t f i n d s [ M c C r e l e s s ' s ] g r o s s 
monthly income t o be $3,333.00[,] which 
r e p r e s e n t s an average of the y e a r l y incomes 
earned by [McCreless] f o r two p r e v i o u s 
y e a r s . N o t w i t h s t a n d i n g [ M c C r e l e s s ' s ] 
a s s e r t i o n t h a t she i s o n l y e a r n i n g $774.00 
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per month, she i s capable of e a r n i n g 
$3,333.00 g i v e n her e d u c a t i o n and 
employment h i s t o r y . " 

Our de novo r e v i e w of the r e c o r d on a p p e a l r e v e a l s 

c o n f l i c t i n g e v i d e n c e t h a t cannot support an i m p u t a t i o n of 

income t o M c C r e l e s s . As a t h r e s h o l d m a t t e r , the r e c o r d does 

not i n c l u d e e v i d e n c e i n d i c a t i n g t h a t M c C r e l e s s was v o l u n t a r i l y 

underemployed. Furthermore, a l t h o u g h t h e r e i s some 

c o n f l i c t i n g e v i d e n c e r e g a r d i n g her p r o b a b l e e a r n i n g l e v e l 

based on her r e c e n t work h i s t o r y , t h e r e i s no e v i d e n c e as t o 

her employment p o t e n t i a l , her e d u c a t i o n , her o c c u p a t i o n a l 

q u a l i f i c a t i o n s , or the p r e v a i l i n g j o b o p p o r t u n i t i e s and 

e a r n i n g l e v e l s i n her community. See W i n f r e y , 602 So. 2d a t 

905. 

We determine t h a t the c i r c u i t c o u r t ' s f a i l u r e t o g r a n t a 

h e a r i n g on M c C r e l e s s ' s postjudgment motion r e g a r d i n g the 

i m p u t a t i o n of income t o her due t o v o l u n t a r y underemployment 

was not harmless e r r o r . See K i t c h e n s v. Maye, 623 So. 2d 

1082, 1089 ( A l a . 1 9 9 3 ) ( h o l d i n g t h a t a t r i a l c o u r t ' s d e n i a l of 

a motion f o r a new t r i a l , thus d enying the movant the 

o p p o r t u n i t y t o p r e s e n t e v i d e n c e , was not harmless e r r o r when 

the r e c o r d on appea l was " s p a r s e " and " d e v o i d " of n e c e s s a r y 
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e v i d e n c e ) . There i s p r o b a b l e m e r i t t o M c C r e l e s s ' s argument, 

and t h i s c o u r t cannot r e s o l v e the i s s u e a d v e r s e l y t o M c C r e l e s s 

as a matter of law; t h e r e f o r e , we r e v e r s e the judgment of the 

c i r c u i t c o u r t i n s o f a r as i t imputes income t o M c C r e l e s s , and 

we remand the cause f o r a h e a r i n g on the i s s u e whether 

M c C r e l e s s i s v o l u n t a r i l y underemployed and, i f so, the amount 

of income t h a t s h o u l d be imputed t o M c C r e l e s s . 

M c C r e l e s s a l s o d i s p u t e s the c i r c u i t c o u r t ' s computation 

of her w o r k - r e l a t e d c h i l d - c a r e expenses. She c l a i m s t h a t the 

amount of her w o r k - r e l a t e d c h i l d - c a r e expenses were " s l a s h e d 

w i t h o u t e x p l a n a t i o n . " We note t h a t M c C r e l e s s ' s CS-41 income 

a f f i d a v i t i n d i c a t e d t h a t she p a i d a monthly amount of $48 i n 

w o r k - r e l a t e d c h i l d - c a r e expenses and t h a t the c i r c u i t c o u r t ' s 

CS-42 form a l s o r e f l e c t s w o r k - r e l a t e d c h i l d - c a r e expenses i n 

the monthly amount of $48. However, the c i r c u i t c o u r t a l s o 

had b e f o r e i t c o n t r a d i c t o r y documentary e v i d e n c e i n d i c a t i n g 

t h a t M c C r e l e s s had p a i d an average monthly amount of $260 f o r 

c h i l d care i n 2009 and $180 i n 2010. 

A g a i n , due t o the c o n f l i c t i n g documentary e v i d e n c e , we 

determine t h a t t h e r e i s p r o b a b l e m e r i t t o M c C r e l e s s ' s argument 

t h a t the c i r c u i t c o u r t i n c o r r e c t l y computed her w o r k - r e l a t e d 
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c h i l d - c a r e expenses, and t h i s c o u r t cannot r e s o l v e the i s s u e 

a d v e r s e l y t o M c C r e l e s s as a matter of law. T h e r e f o r e , the 

c i r c u i t c o u r t ' s f a i l u r e t o g r a n t a h e a r i n g on M c C r e l e s s ' s 

postjudgment motion r e g a r d i n g the c a l c u l a t i o n of her work-

r e l a t e d c h i l d - c a r e expenses was not harmless e r r o r . See 

K i t c h e n s , 623 So. 2d a t 1089. We remand the cause f o r a 

h e a r i n g on the i s s u e of the monthly amount of w o r k - r e l a t e d 

c h i l d - c a r e expenses i n c u r r e d by M c C r e l e s s . 

F i n a l l y , M c C r e l e s s argues t h a t the c i r c u i t c o u r t e r r e d i n 

i t s d e t e r m i n a t i o n t h a t the $300-a-month s t u d e n t - l o a n award was 

p e r i o d i c a l i m o n y . We c o n c l u d e , as a matter of law, t h a t the 

$300-a-month s t u d e n t - l o a n award i n the d i v o r c e judgment was a 

p r o p e r t y s e t t l e m e n t t h a t was not s u b j e c t t o m o d i f i c a t i o n a f t e r 

the passage of 30 days. 

"A c o u r t cannot m o d i f y a p r o p e r t y s e t t l e m e n t , except 
t o c o r r e c t c l e r i c a l e r r o r s , a f t e r a l a p s e of t h i r t y 
days from the r e n d i t i o n and e n t r y of a f i n a l 
judgment a p p r o v i n g such s e t t l e m e n t . A d i v o r c e 
judgment d i v i d i n g p r o p e r t y between the p a r t i e s i s 
not s u b j e c t t o b e i n g m o d i f i e d as t o such p r o p e r t y 
d i v i s i o n on account of changed c o n d i t i o n s . R u s s e l l  
v. R u s s e l l , 386 So. 2d 758 ( A l a . C i v . App. 1980)." 

Culverhouse v. C u l v e r h o u s e , 389 So. 2d 937, 938 ( A l a . C i v . 

App. 1980). V a l e n t i n argues t h a t the 2006 m o d i f i c a t i o n 

c o r r e c t e d an e r r o r because, he s a y s , i t o n l y c l a r i f i e d or 
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i n t e r p r e t e d the u n s p e c i f i e d n a t u r e of the $300-a-month 

s t u d e n t - l o a n award i n the d i v o r c e judgment. We are not 

c o n v i n c e d . The d i v o r c e judgment c l e a r l y l i s t s the $300-a-

month s t u d e n t - l o a n award w i t h i n a seven-item l i s t of debts 

a p p o r t i o n e d t o V a l e n t i n as p a r t of a p r o p e r t y s e t t l e m e n t . 

"The s p e c i f i c d e s i g n a t i o n of an a l i m o n y award as 
b e i n g i n g r o s s i s not n e c e s s a r y ; the l a c k of such a 
l a b e l w i l l not d e f e a t a p r o v i s i o n which i n substance 
p r o v i d e s f o r an award of ali m o n y i n g r o s s as p a r t of 
a p r o p e r t y s e t t l e m e n t . In o t h e r words, the substance 
of the award t a k e s precedence over the form or 
l a b e l . H a r t s f i e l d v. H a r t s f i e l d , 384 So. 2d 1097 
( A l a . C i v . App. 1980). For al i m o n y t o be i n g r o s s i t 
must s a t i s f y two r e q u i r e m e n t s , (1) the time of 
payment and the amount must be c e r t a i n , (2) the 
r i g h t t o alimony must be v e s t e d . Ex p a r t e Hager, 293 
A l a . 47, 299 So. 2d 743 (1974). In the p r e s e n t case, 
c l e a r l y the time and amount of payment are c e r t a i n 
and i t i s apparent t o t h i s c o u r t t h a t the award i s 
not m o d i f i a b l e and hence ' v e s t e d . ' I t i s t h e r e f o r e 
c l e a r t o t h i s c o u r t t h a t the award q u a l i f i e s as 
ali m o n y i n g r o s s . " 

K e n c h e l v. K e n c h e l , 440 So. 2d 567, 569 ( A l a . C i v . App. 1983) . 

We conclude t h a t the $300-a-month s t u d e n t - l o a n award was, 

i n s ubstance, a p r o p e r t y award and t h a t the time and amount of 

the payment were c e r t a i n . I t i s a l s o apparent t o t h i s c o u r t 

t h a t the $300-a-month s t u d e n t - l o a n award was not m o d i f i a b l e , 

and thus was v e s t e d . T h e r e f o r e , we r e v e r s e the judgment of 

the c i r c u i t c o u r t i n s o f a r as i t d e c l a r e s t h a t V a l e n t i n ' s 
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o b l i g a t i o n t o pay the $300-a-month s t u d e n t - l o a n award was 

p e r i o d i c a l i m o n y and t h a t i t a u t o m a t i c a l l y t e r m i n a t e d when 

McC r e l e s s r e m a r r i e d . 

In c o n c l u s i o n , we determine t h a t the c i r c u i t c o u r t e r r e d 

t o r e v e r s a l by f a i l i n g t o h o l d a h e a r i n g on M c C r e l e s s ' s 

postjudgment motion. We r e v e r s e the 2011 m o d i f i c a t i o n i n s o f a r 

as i t t e r m i n a t e d V a l e n t i n ' s o b l i g a t i o n t o pay the $300-a-month 

s t u d e n t - l o a n award. We r e v e r s e the c i r c u i t c o u r t ' s 

d e t e r m i n a t i o n t h a t M c C r e l e s s was v o l u n t a r i l y underemployed, 

and we remand the cause f o r a h e a r i n g t o determine (1) whether 

M c C r e l e s s i s v o l u n t a r i l y underemployed and, i f so, the amount 

of income t o impute t o Mc C r e l e s s and (2) the amount of work-

r e l a t e d c h i l d - c a r e expenses i n c u r r e d by M c C r e l e s s . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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