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C l a r k Sharp was employed by the H u n t s v i l l e C i t y Board of 

E d u c a t i o n ("the Board") as a mechanic; Sharp was a 

n o n p r o b a t i o n a r y s u p p o r t employee. I n 2010, the Board was 

f a c i n g a n e a r l y $20 m i l l i o n s h o r t f a l l i n i t s f i s c a l year 2009 

budget and had a l s o f a i l e d t o comply w i t h the F i s c a l 

A c c o u n t a b i l i t y A c t , c o d i f i e d a t A l a . Code 1975, § 16-13A-1 e t 

seq., s p e c i f i c a l l y § 16-13A-9, which r e q u i r e s the Board t o 

m a i n t a i n a t l e a s t one month's o p e r a t i n g budget i n r e s e r v e . 

The S t a t e Board of E d u c a t i o n ("the S t a t e " ) , t hrough i t s Deputy 

S u p e r i n t e n d e n t f o r F i n a n c e and A d m i n i s t r a t i o n , Dr. C r a i g 

Pouncey, n o t i f i e d the Board of i t s concern over the Board's 

f i s c a l i s s u e s . Among the i s s u e s t h a t r a i s e d s i g n i f i c a n t 

concern f o r Dr. Pouncey was t h a t over 85% of the Board's l o c a l 

funds were used t o pay what Dr. Pouncey c o n s i d e r e d t o be an 

e x o r b i t a n t number of s u p p o r t s t a f f . I n f a c t , the Board spent 

$1,400 per p u p i l on i t s support s t a f f . Based on h i s r e v i e w of 

the Board's f i n a n c e s , Dr. Pouncey urged the Board t o implement 

a d r a s t i c r e d u c t i o n i n p e r s o n n e l o r , he warned, f a c e h a v i n g 

the S t a t e i n t e r v e n e and take over the o p e r a t i o n of the s c h o o l 

system. 
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The Board d e c i d e d t o c o o p e r a t e w i t h the S t a t e ; i t h i r e d 

the former S t a t e S u p e r i n t e n d e n t of S c h o o l s , Dr. Ed R i c h a r d s o n , 

as a c o n s u l t a n t t o a s s i s t i t w i t h making a p l a n t o reduce the 

Board's o p e r a t i n g budget. Dr. R i c h a r d s o n recommended a two-

stage r e d u c t i o n of the Board's p e r s o n n e l . U l t i m a t e l y , the 

Board, u t i l i z i n g i t s R e d u c t i o n - i n - F o r c e ("RIF") P o l i c y , 

reduced p e r s o n n e l by t e r m i n a t i n g n e a r l y a l l of i t s 

p r o b a t i o n a r y s u p p o r t p e r s o n n e l i n March 2011 ("the March RIF 

p l a n " ) and by t e r m i n a t i n g the r e m a i n i n g p r o b a t i o n a r y s u p p o r t 

p e r s o n n e l , r e a s s i g n i n g 9 or 10 a s s i s t a n t p r i n c i p a l s , r e l e a s i n g 

154 nontenured t e a c h e r s , and t e r m i n a t i n g 77 n o n p r o b a t i o n a r y 

s u p p o r t p e r s o n n e l i n A p r i l 2011 ("the A p r i l RIF p l a n " ) (the 

March RIF p l a n and the A p r i l R I F p l a n are sometimes r e f e r r e d 

t o c o l l e c t i v e l y as "the RIF p l a n " ) . Sharp was n o t i f i e d i n 

A p r i l t h a t he was recommended f o r t e r m i n a t i o n of employment i n 

c o n j u n c t i o n w i t h the A p r i l R I F p l a n . 

The n o t i f i c a t i o n Sharp r e c e i v e d from the Board's 

s u p e r i n t e n d e n t , Dr. Ann Roy Moore, re a d as f o l l o w s : 

"You are hereby g i v e n n o t i c e of my i n t e n t i o n t o 
recommend t e r m i n a t i o n of [ y o u r ] employment [ a s ] a 
Mechanic f o r H u n t s v i l l e C i t y Board of E d u c a t i o n as 
p r o v i d e d i n § 36-26-102, A l a . Code 1975. The reason 
f o r the proposed t e r m i n a t i o n i s as f o l l o w s : 
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j u s t i f i a b l e decrease i n j o b s i n the system or o t h e r 
good and j u s t causes. 

"The f a c t s showing t h a t the t e r m i n a t i o n i s taken 
f o r one or more of the reasons l i s t e d i n § 
36-26-102, A l a . Code 1975, are as f o l l o w s : 

"1) Due t o f i n a n c i a l c i r c u m s t a n c e s , 
the Board must reduce the number 
of i t s employees. To a c c o m p l i s h 
t h i s , the Board has adopted a 
R e d u c t i o n i n F o r c e p l a n . The 
s e l e c t i o n of the employees t o be 
t e r m i n a t e d i s based upon the j o b 
c l a s s i f i c a t i o n s a f f e c t e d by the 
R e d u c t i o n i n F o r c e p l a n and years 
of s e r v i c e w i t h i n the H u n t s v i l l e 
S c h o o l System (those w i t h fewer 
years of s e r v i c e i n each 
s p e c i f i c a l l y i d e n t i f i e d a rea are 
t o be t e r m i n a t e d b e f o r e those 
w i t h g r e a t e r s e n i o r i t y ) . " 

The n o t i c e f u r t h e r s p e c i f i e d t h a t the Board would h o l d a 

meeting on the proposed t e r m i n a t i o n on May 17, 2011, and t h a t 

Sharp was e n t i t l e d t o r e q u e s t a c o n f e r e n c e w i t h the Board, 

p r o v i d e d he gave the Board the r e q u i s i t e n o t i c e of h i s d e s i r e 

f o r a c o n f e r e n c e . 

Sharp appeared a t the h e a r i n g , as d i d h i s c o u n s e l , who 

spoke w i t h the Board r e g a r d i n g the proposed t e r m i n a t i o n . The 

Board v o t e d t o t e r m i n a t e Sharp's employment, and Sharp was 

g i v e n w r i t t e n n o t i c e of the t e r m i n a t i o n . Sharp then gave the 

Board n o t i c e t h a t he c o n t e s t e d the t e r m i n a t i o n and t h a t he 
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r e q u e s t e d a h e a r i n g p u r s u a n t t o the former F a i r D i s m i s s a l A c t 

("the FDA"), former § 36-26-100 e t seq., A l a . Code 1975, which 

has s i n c e been r e p e a l e d and r e p l a c e d by the S t u d e n t s F i r s t A c t 

("the SFA"), § 16-24C-1 e t seq., A l a . Code 1975, e f f e c t i v e 

J u l y 1, 2011. 1 A h e a r i n g was h e l d b e f o r e a h e a r i n g o f f i c e r on 

November 2, 2011. A f t e r the h e a r i n g , the h e a r i n g o f f i c e r 

e n t e r e d an award o v e r t u r n i n g the Board's d e c i s i o n t o t e r m i n a t e 

Sharp's employment. 

I n h i s award, the h e a r i n g o f f i c e r noted t h a t the Board 

had f a c e d f i n a n c i a l i s s u e s and t h a t i t had f a c e d b e i n g taken 

over by the S t a t e i f i t had not a c t e d t o address i t s f i n a n c i a l 

s h o r t c o m i n g s . The h e a r i n g o f f i c e r then found t h a t Dr. 

R i c h a r d s o n had recommended t o the Board which employees t o 

t e r m i n a t e ; he f u r t h e r found and took i s s u e w i t h the f a c t t h a t , 

a c c o r d i n g t o the h e a r i n g o f f i c e r , Dr. R i c h a r d s o n had not 

c o n f e r r e d w i t h John Brown, the Board's D i r e c t o r of 

Maintenance, F a c i l i t i e s , C o n s t r u c t i o n , T r a n s p o r t a t i o n , and 

S a f e t y , r e g a r d i n g Brown's o p p o s i t i o n t o the t e r m i n a t i o n of a l l 

1Because the SFA does not a p p l y r e t r o a c t i v e l y , we a p p l y 
the FDA i n the p r e s e n t case. See Board of Sch. Comm'rs of  
M o b i l e Cnty. v. C h r i s t o p h e r , 97 So. 3d 163, 171 ( A l a . C i v . 
App. 2012) . 

5 



2110366 

the mechanics i n the Board's employ. The h e a r i n g o f f i c e r a l s o 

s t a t e d t h a t " [ t ] h e r e was no e v i d e n c e t h a t by f i r i n g the 

mechanics and o u t s o u r c i n g t h e i r v a r i o u s d u t i e s , any money 

would be saved." The h e a r i n g o f f i c e r c o n c l u d e d : 

" I t was the duty of the Board t o prove t h a t 
[ i t s ] RIF of these mechanics d i d a c c o m p l i s h the 
s t a t u t e r equirement [ ( s i c ) ] t h a t the decrease i n 
j o b s was j u s t i f i a b l e or t h a t t h e r e was good and j u s t 
c a u s e [ . A l a . Code 1975, §] 36-26-102. 

"In view of the absence and f a i l u r e o f the Board 
t o e s t a b l i s h a l e g i t i m a t e need t o l a y o f f t h i s 
employee, I s h a l l determine t h a t no a c t i o n s h o u l d 
have been [ ( s i c ) ] a g a i n s t t h i s employee." 

F i n a l l y , the h e a r i n g o f f i c e r n o ted t h a t , a f t e r the i n s t i t u t i o n 

of the RIF p l a n , the Board had added c e r t a i n " s t a f f employees" 

w i t h s a l a r i e s r a n g i n g from $49,271 t o $141,600 per y e a r , t h a t 

the Board i n t e n d e d t o c o n t r a c t w i t h Teach f o r America t o 

s u p p l y t e a c h e r s f o r $550,000, and t h a t the Board had p u r c h a s e d 

f o r $853,000 c e r t a i n computer equipment f o r s t u d e n t s i n l i e u 

of t e x t b o o k s . The h e a r i n g o f f i c e r s t a t e d t h a t he had r e c i t e d 

t h ese e x p e n d i t u r e s i n the award t o "underscore the p o i n t t h a t 

enough adjustment i n the work f o r c e had been made and[, thus 

t h a t the f i n a n c i a l i s s u e s f a c e d by the Board had been 

r e s o l v e d ] and d i d not n e c e s s i t a t e the t e r m i n a t i o n of t h i s 
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employee who c o n c e i v a b l [ y ] saves money f o r n e c e s s a r y 

s e r v i c e s . " 

The Board sought t o a p p e a l the h e a r i n g o f f i c e r ' s award t o 

t h i s c o u r t . A f t e r the Board f i l e d a l e t t e r b r i e f s e t t i n g out 

" s p e c i a l and i m p o r t a n t r e a s o n s , " p u r s u a n t t o former A l a . Code 

1975, § 36-26-104(b), we a c c e p t e d the a p p e a l . Sharp p e r f e c t e d 

a c r o s s - a p p e a l from the h e a r i n g o f f i c e r ' s award. 

On a p p e a l , the Board argues t h a t the h e a r i n g o f f i c e r 

i m p e r m i s s i b l y s u b s t i t u t e d h i s judgment f o r the Board's 

judgment and e r r e d by r e q u i r i n g the Board t o prove a 

l e g i t i m a t e need t o l a y o f f Sharp i n s t e a d of r e q u i r i n g the 

Board t o prove o n l y a j u s t i f i a b l e decrease i n j o b s w i t h i n the 

system. The Board f u r t h e r argues t h a t i t proved a j u s t i f i a b l e 

d e crease i n j o b s w i t h i n the system. On c r o s s - a p p e a l , Sharp 

argues t h a t the h e a r i n g o f f i c e r s h o u l d have a l s o d e termined 

t h a t the n o t i c e o f proposed t e r m i n a t i o n of h i s employment d i d 

not comply w i t h former A l a . Code 1975, § 36-26-103(a), because 

i t d i d not g i v e him enough f a c t u a l i n f o r m a t i o n t o form a 

defense t o the t e r m i n a t i o n . The Board argues t h a t we s h o u l d 

d i s m i s s the c r o s s - a p p e a l f i l e d by Sharp because the h e a r i n g 

o f f i c e r ' s award was w h o l l y i n Sharp's f a v o r and he t h e r e f o r e 
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has no adverse d e c i s i o n from which t o a p p e a l . See, e.g, 

P e r s o n n e l Bd. of J e f f e r s o n Cnty. v. B a i l e y , 475 So. 2d 863 

( A l a . C i v . App. 1985). I n the a l t e r n a t i v e , the Board f u r t h e r 

argues t h a t the t e r m i n a t i o n n o t i c e p r o v i d e d t o Sharp c o m p l i e d 

w i t h former § 36-26-103(a). 

We w i l l f i r s t c o n s i d e r the i s s u e s r a i s e d by the Board's 

a p p e a l . We have r e c e n t l y had the o p p o r t u n i t y t o c l a r i f y the 

r o l e of a h e a r i n g o f f i c e r when f a c e d w i t h an a p p e a l from a 

t e r m i n a t i o n of employment under a RIF p l a n . See H u n t s v i l l e  

C i t y Bd. of Educ. v. F r a s i e r , [Ms. 2110427, November 30, 2012] 

So. 3d , ( A l a . C i v . App. 2012); H u n t s v i l l e C i t y Bd. 

of Educ. v. Stranahan, [Ms. 2110252, November 2, 2012] So. 

3d , ( A l a . C i v . App. 2012); and Board of Sch. Comm'rs 

of M o b i l e Cnty. v. C h r i s t o p h e r , 97 So. 3d 163, 174 ( A l a . C i v . 

App. 2012). Once a h e a r i n g o f f i c e r has c o n c l u d e d t h a t a 

s c h o o l b o a r d has demonstrated t h a t i t had e s t a b l i s h e d as a 

ground f o r t e r m i n a t i o n a j u s t i f i a b l e d ecrease i n j o b s w i t h i n 

the system, i n the absence of a l l e g a t i o n s t h a t the t e r m i n a t i o n 

was m o t i v a t e d by an improper motive, the h e a r i n g o f f i c e r i s 

not p e r m i t t e d t o f u r t h e r i n q u i r e i n t o "whether the t e r m i n a t i o n 

of a p a r t i c u l a r employee's employment was j u s t i f i a b l e under a 
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RIF p o l i c y . " 2 C h r i s t o p h e r , 97 So. 3d a t 174. As we have 

f u r t h e r e x p l a i n e d , "the r e s p o n s i b i l i t y f o r making the 

d i f f i c u l t d e c i s i o n s r e g a r d i n g which p o s i t i o n s t o e l i m i n a t e 

p u r s u a n t t o a j u s t i f i e d i m p l e m e n t a t i o n o f a RIF p o l i c y r e s t s 

w i t h the Board and ... h e a r i n g o f f i c e r s and the c o u r t s 'are 

not p e r m i t t e d t o usurp the r o l e of the s c h o o l board.'" I d . a t 

176 ( q u o t i n g Walker v. Montgomery Cnty. Bd. of Educ., 85 So. 

3d 1008, 1016 ( A l a . C i v . App. 2011)). 

In h i s award, the h e a r i n g o f f i c e r s p e c i f i c a l l y d e t ermined 

t h a t the Board had not proven t h a t i t had "a l e g i t i m a t e need" 

t o t e r m i n a t e Sharp's employment s p e c i f i c a l l y . In sup p o r t of 

h i s c o n c l u s i o n , the h e a r i n g o f f i c e r n oted t h a t Sharp and the 

o t h e r mechanics employed by the Board had performed v a l u a b l e 

s e r v i c e s t h a t , a c c o r d i n g t o the h e a r i n g o f f i c e r , had saved 

money f o r the Board. In a d d i t i o n , the h e a r i n g o f f i c e r 

2As we have r e c e n t l y determined, a h e a r i n g o f f i c e r may, 
of c o u r s e , r e v i e w whether the terms of the RIF p o l i c y were 
p r o p e r l y a p p l i e d t o a p a r t i c u l a r employee. See H u n t s v i l l e  
C i t y Bd. of Educ. v. McLemore, [Ms. 2110386, December 14, 
2012] So. 3d , ( A l a . C i v . App. 2012) ( a f f i r m i n g a 
h e a r i n g o f f i c e r ' s r e v e r s a l o f an employee's t e r m i n a t i o n when 
the Board had f a i l e d t o p r o p e r l y a p p l y the r e t r e a t p r o v i s i o n 
of the RIF p o l i c y ) . 
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co n c l u d e d t h a t the o u t s o u r c i n g of the d u t i e s performed by the 

mechanics would not r e s u l t i n any s a v i n g s t o the Board. 

Those c o n c l u s i o n s , however, are o u t s i d e the scope of the 

q u e s t i o n t o be c o n s i d e r e d by the h e a r i n g o f f i c e r when 

c o n s i d e r i n g an a p p e a l from a t e r m i n a t i o n r e s u l t i n g from the 

i m p l e m e n t a t i o n of a RIF p l a n . That Sharp or the o t h e r 

mechanics performed v a l u a b l e s e r v i c e s f o r the Board w h i l e 

employed i s i r r e l e v a n t t o whether the t e r m i n a t i o n of Sharp's 

employment was p e r m i s s i b l e . Moreover, whether the o u t s o u r c i n g 

of the d u t i e s performed by the mechanics u l t i m a t e l y r e s u l t e d 

i n a s a v i n g s t o the Board i s a l s o o u t s i d e the scope of the 

h e a r i n g o f f i c e r ' s r e v i e w . The o n l y " ' p e r t i n e n t i n q u i r y ' " t o 

be made by the h e a r i n g o f f i c e r was whether the Board had 

proven a j u s t i f i c a t i o n f o r d e c r e a s i n g the number of j o b s i n 

the system a t the time the Board d e t e r m i n e d t h a t a RIF p l a n 

s h o u l d be i n s t i t u t e d . C h r i s t o p h e r , 97 So. 3d a t 174 ( q u o t i n g 

W i l l i a m s v. Board of Educ. of Lamar Cnty., 263 A l a . 372, 375, 

82 So. 2d 549, 552 (1955)). 

As we e x p l a i n e d i n F r a s i e r : 

" [ T ] h i s c o u r t has d e termined t h a t our r e v i e w i s 
l i m i t e d t o whether the d e c i s i o n t o t e r m i n a t e c e r t a i n 
employees' employment [pursuant t o a RIF p l a n ] i s 
j u s t i f i e d b e f o r e the s p e c i f i c d e c i s i o n s r e g a r d i n g 
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who i s t o be t e r m i n a t e d are made. N e c e s s a r i l y , 
n e i t h e r the h e a r i n g o f f i c e r nor t h i s c o u r t i s 
e n t i t l e d t o second-guess the d e c i s i o n s of the Board, 
a f t e r the f a c t of the t e r m i n a t i o n s , r e g a r d i n g 
whether those t e r m i n a t i o n s a c t u a l l y y i e l d e d the 
i n t e n d e d r e s u l t s . To do so would be t o '"usurp the 
r o l e of the s c h o o l board"' and '"determine t h a t 
another course of a c t i o n o t h e r than the one taken by 
the s c h o o l board might have been w i s e r or more 
e q u i t a b l e , " ' which we are not p e r m i t t e d t o do. 
[ C h r i s t o p h e r , 97 So. 3d a t 1175 ( q u o t i n g Walker, 85 
So. 3d a t 101 6 ) ] . ... [T]he h e a r i n g o f f i c e r was 
r e q u i r e d t o determine o n l y whether t h e r e was a 
j u s t i f i a b l e decrease i n p o s i t i o n s based on the 
a l l e g e d i n s u f f i c i e n t f u n d i n g . The h e a r i n g o f f i c e r 
went beyond t h a t i n q u i r y t o determine whether the 
t e r m i n a t i o n s were j u s t i f i a b l e i n l i g h t of a number 
of o t h e r f a c t o r s . T h i s , he was not p e r m i t t e d t o do. 
... [T]he h e a r i n g o f f i c e r [should] determine whether 
t h e r e was a j u s t i f i a b l e d ecrease i n p o s i t i o n s based 
on the s c h o o l system's a l l e g e d f i n a n c i a l h a r d s h i p , 
w i t h o u t r e g a r d f o r any s i m u l t a n e o u s measures taken 
by the Board t o address t h a t h a r d s h i p or any 
c i r c u m s t a n c e s t h a t a r i s e as a consequence t o the 
t e r m i n a t i o n s . " 

So. 3d a t . 

However, the h e a r i n g o f f i c e r i n the p r e s e n t case d i d not 

c l e a r l y i n d i c a t e whether he had determined t h a t the Board had 

e s t a b l i s h e d t h a t i t s f i n a n c i a l c o n d i t i o n was such t h a t i t was 

r e q u i r e d t o i n s t i t u t e the RIF p l a n and, t h u s , t h a t t h e r e was 

a j u s t i f i a b l e decrease i n jo b s w i t h i n the system. Some of the 

statements i n the h e a r i n g o f f i c e r ' s award i n d i c a t e t h a t he 

might have q u e s t i o n e d the e x t e n t o f the RIF p l a n and whether 
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a l l the t e r m i n a t i o n s the Board imposed under the A p r i l RIF 

p l a n were n e c e s s a r y t o secure the f i s c a l soundness of the 

system. Thus, we r e v e r s e the h e a r i n g o f f i c e r ' s award and 

remand the cause t o the h e a r i n g o f f i c e r f o r him t o e n t e r an 

award d e t e r m i n i n g whether, based on the ev i d e n c e p r e s e n t e d a t 

the November 2011 h e a r i n g , the Board p r o v e d a j u s t i f i a b l e 

d ecrease i n jo b s w i t h i n the system such t h a t the A p r i l RIF 

p l a n , which a p p l i e d t o c e r t a i n n o n p r o b a t i o n a r y s u p p o r t 

employees, i n c l u d i n g Sharp, was n e c e s s a r y . 

We t u r n now t o the i s s u e r a i s e d by Sharp i n h i s c r o s s -

a p p e a l . Sharp argues t h a t the n o t i c e of proposed t e r m i n a t i o n 

he r e c e i v e d from the Board was d e f i c i e n t because i t d i d not 

c o n t a i n s u f f i c i e n t i n f o r m a t i o n t o p e r m i t him t o mount a 

defense t o h i s proposed t e r m i n a t i o n . Under former § 36-26-

103(a), a n o t i c e o f proposed t e r m i n a t i o n was r e q u i r e d t o 

" c o n t a i n a s h o r t and p l a i n statement of the f a c t s showing t h a t 

the t e r m i n a t i o n i s taken f o r one or more of the reasons l i s t e d 

i n [former] S e c t i o n 36-26-102." S p e c i f i c a l l y , Sharp complains 

t h a t the n o t i c e f a i l e d t o c o n t a i n f a c t s s u p p o r t i n g the need t o 

implement the RIF p l a n , r e g a r d i n g the a l l e g e d impending 

t a k e o v e r o f the s c h o o l system by the s t a t e , or i n d i c a t i n g why 
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mechanics l i k e Sharp were s e l e c t e d f o r t e r m i n a t i o n of 

employment under the RIF p l a n . Sharp r e l i e s on B i s h o p S t a t e  

Community C o l l e g e v. A r c h i b l e , 33 So. 3d 588, 590 ( A l a . C i v . 

App. 2009), i n which t h i s c o u r t d e termined t h a t a t e r m i n a t i o n 

n o t i c e g i v e n t o an employee of a c o l l e g e had f a i l e d t o a p p r i s e 

the employee of the f a c t s u n d e r l y i n g the charges g i v i n g r i s e 

t o the proposed t e r m i n a t i o n , as r e q u i r e d by former § 36-26-

103(a), and, t h u s , t h a t the employee had been d e p r i v e d of the 

o p p o r t u n i t y t o marshal f a c t s t o p r e p a r e an adequate defense t o 

those charges. 

The Board argues t h a t Sharp's c r o s s - a p p e a l i s due t o be 

d i s m i s s e d . T y p i c a l l y , a p a r t y may not t a k e an a p p e a l from a 

d e c i s i o n t h a t i s w h o l l y f a v o r a b l e t o him. B a i l e y , 475 So. 2d 

a t 865-66. The h e a r i n g o f f i c e r ' s award o v e r t u r n e d the Board's 

t e r m i n a t i o n of Sharp's employment and r e s t o r e d Sharp t o h i s 

employment; t h u s , t h a t award was w h o l l y f a v o r a b l e t o Sharp. 

However, Sharp's a p p e a l i s i n the n a t u r e of a c o n d i t i o n a l 

c r o s s - a p p e a l , which becomes r i p e f o r r e v i e w i n the event t h a t 

the judgment under r e v i e w i s r e v e r s e d as a r e s u l t of the 

a p p e a l . See F i r s t Props., L.L.C. v. B ennett , 959 So. 2d 653, 

657 ( A l a . C i v . App. 2006); Bess v. W a f f l e House, I n c . , 824 So. 
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2d 783, 787 ( A l a . C i v . App. 2001). We w i l l t h e r e f o r e c o n s i d e r 

whether the h e a r i n g o f f i c e r s h o u l d have de t e r m i n e d t h a t the 

n o t i c e p r o v i d e d t o Sharp was i n s u f f i c i e n t under former § 36-

26-103(a). 

As we have r e c e n t l y determined, the n o t i c e of proposed 

t e r m i n a t i o n of employment i n a case i n v o l v i n g the i n s t i t u t i o n 

of a RIF p l a n i s not r e q u i r e d by former § 36-26-103(a) t o 

i n c l u d e a l l the f a c t s g i v i n g r i s e t o the need f o r t h a t RIF 

p l a n or s u p p o r t i n g the d e c i s i o n t o i n c l u d e a p a r t i c u l a r c l a s s 

of employees or a p a r t i c u l a r employee i n t h a t RIF p l a n . 

Stranahan, So. 3d a t . 

As we e x p l a i n e d i n Stranahan: 

" I n the p r e s e n t case, the Board c i t e d f i n a n c i a l 
c i r c u m s t a n c e s t h a t n e c e s s i t a t e d the i m p o s i t i o n of 
the RIF p o l i c y as the b a s i s f o r the t e r m i n a t i o n s , 
and i t e x p l a i n e d the manner i n which the employees 
whose employment was t o be t e r m i n a t e d under the RIF 
p o l i c y would be s e l e c t e d . As the Board p o i n t s out, 
i n A r c h i b l e , [33 So. 3d a t 590], the t e r m i n a t i o n s a t 
i s s u e were proposed because o f a s p e c i f i c s e t of 
a l l e g a t i o n s o f misconduct, and t h i s c o u r t d e termined 
t h a t more i n f o r m a t i o n was r e q u i r e d . I t seems 
a x i o m a t i c t h a t a more d e t a i l e d statement o f 
a l l e g a t i o n s of misconduct would be n e c e s s a r y t o 
a l l o w an accused employee t o defend a g a i n s t those 
a l l e g a t i o n s . In t h i s case, however, t h e r e are no 
adverse a l l e g a t i o n s f o r Stranahan or Holmes t o 
defend a g a i n s t . The b a s i s f o r the proposed 
t e r m i n a t i o n s was t h a t the Board was e x p e r i e n c i n g 
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f i n a n c i a l d i f f i c u l t i e s n e c e s s i t a t i n g t h e 
im p l e m e n t a t i o n of the RIF p o l i c y . 

" N e i t h e r Stranahan nor Holmes d i s p u t e d the 
n e c e s s i t y o f the i m p l e m e n t a t i o n o f the RIF p o l i c y . 
R a t h e r , each argued b e f o r e t h e i r h e a r i n g o f f i c e r 
t h a t , as t o him, the d e c i s i o n t o t e r m i n a t e was 
erron e o u s . Stranahan and Holmes argue on a p p e a l , as 
each d i d b e f o r e the r e s p e c t i v e h e a r i n g o f f i c e r s , 
t h a t the n o t i c e they r e c e i v e d from the 
s u p e r i n t e n d e n t d i d not a f f o r d them s u f f i c i e n t 
i n f o r m a t i o n t o defend a g a i n s t the s p e c i f i c s e l e c t i o n 
of them as employees whose employment was t o be 
t e r m i n a t e d . However, t h i s c o u r t has h e l d t h a t , once 
i t i s e s t a b l i s h e d t h a t f i n a n c i a l c i r c u m s t a n c e s 
w a r r a n t the i m p l e m e n t a t i o n o f a RIF p o l i c y , a 
h e a r i n g o f f i c e r has no d i s c r e t i o n t o determine 
whether a p a r t i c u l a r employee's employment s h o u l d be 
t e r m i n a t e d p u r s u a n t t o t h a t RIF p o l i c y ; r a t h e r , i n 
the absence of an a l l e g a t i o n t h a t the t e r m i n a t i o n 
was made f o r an improper motive, such d e t e r m i n a t i o n s 
are w i t h i n the p r o v i n c e of the employing board. 
Board of Sch. Comm'rs of M o b i l e Cnty. v.  
C h r i s t o p h e r , 97 So. 3d a t 176. The d e t e r m i n a t i o n of 
which employees are t o be d i s m i s s e d p u r s u a n t t o a 
RIF p o l i c y i s l e f t t o the Board, and the Board was 
not r e q u i r e d t o p r e s e n t e v i d e n c e j u s t i f y i n g i t s 
d e c i s i o n t o t e r m i n a t e the employment of a p a r t i c u l a r 
employee p u r s u a n t t o the RIF p o l i c y . C h r i s t o p h e r , 
s u p r a ; see a l s o Walker v. Montgomery Cnty. Bd. of  
Educ., 85 So. 3d 1008, 1015-16 ( A l a . C i v . App. 2011) 
('The Board was e n t i t l e d t o make the d e c i s i o n 
r e g a r d i n g which c o n t r a c t p r i n c i p a l s would be 
nonrenewed or would have t h e i r c o n t r a c t s c a n c e l e d . 
C o u r t s are not p e r m i t t e d t o usurp the r o l e o f the 
s c h o o l b o a r d and cannot determine t h a t another 
course of a c t i o n o t h e r than the one taken by the 
s c h o o l b o a r d might have been w i s e r or more 
e q u i t a b l e . ' ) . T h e r e f o r e , because the Board had no 
burden of j u s t i f y i n g i t s t e r m i n a t i o n d e c i s i o n s made 
pur s u a n t t o the RIF p o l i c y , we conclude t h a t i t was 
not r e q u i r e d t o i n c l u d e i n i t s ' s h o r t and p l a i n ' 
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statement o f f a c t s a j u s t i f i c a t i o n of i t s d e c i s i o n 
t o t e r m i n a t e the employment of Stranahan or Holmes 
i n p a r t i c u l a r . " 

So. 3d a t . 

S i m i l a r l y , i n the p r e s e n t case, the Board p r o v i d e d n o t i c e 

t o Sharp t h a t he would be i n c l u d e d i n the proposed 

t e r m i n a t i o n s n e c e s s i t a t e d by the RIF p l a n t h a t the Board was 

p l a n n i n g t o i n s t i t u t e as a r e s u l t o f i t s p r e c a r i o u s f i n a n c i a l 

p o s i t i o n . The Board was not r e q u i r e d t o g i v e Sharp n o t i c e o f 

ev e r y a s p e c t of the Board's f i n a n c i a l i s s u e s t h a t the Board 

had determined n e c e s s i t a t e d the RIF p l a n , the a n t i c i p a t e d c o s t 

s a v i n g s e x p e c t e d as a r e s u l t of the RIF p l a n , or the b a s i s the 

Board used t o determine t h a t Sharp's p o s i t i o n would be 

i n c l u d e d i n the RIF p l a n . Thus, based on Stranahan, the 

n o t i c e p r o v i d e d t o Sharp c o m p l i e d w i t h former § 36-26-103(a). 

APPEAL — REVERSED AND REMANDED WITH INSTRUCTIONS. 

CROSS-APPEAL — AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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