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BRYAN, Judge. 1 

The H u n t s v i l l e C i t y Board of E d u c a t i o n ("the Board") 

appeals from a h e a r i n g o f f i c e r ' s d e c i s i o n r e v e r s i n g the 

Board's d e c i s i o n t o t e r m i n a t e the employment of D a r r e l l 

McLemore. McLemore c r o s s - a p p e a l s . We a f f i r m the h e a r i n g 

o f f i c e r ' s d e c i s i o n , and we d i s m i s s the c r o s s - a p p e a l as moot. 

McLemore began wor k i n g f o r the Board i n 1995 i n the 

p o s i t i o n of " c u s t o d i a n I I . " I n 2006, McLemore l e f t h i s 

c u s t o d i a n p o s i t i o n and became a r e f r i g e r a t i o n / A C h e l p e r f o r 

the Board. The Board has a r e d u c t i o n - i n - f o r c e p o l i c y ("the 

RIF p o l i c y " ) t h a t e s t a b l i s h e s s t a n d a r d s r e g a r d i n g r e d u c t i o n s 

i n f o r c e i n the H u n t s v i l l e s c h o o l system. I n 2011, the Board, 

c i t i n g d i r e f i n a n c i a l c i r c u m s t a n c e s , adopted a r e d u c t i o n - i n -

f o r c e p l a n ("the RIF p l a n " ) made p u r s u a n t t o the RIF p o l i c y . 

I n May 2011, the Board t e r m i n a t e d McLemore's employment 

pu r s u a n t t o the RIF p l a n . McLemore t i m e l y a s s e r t e d a 

p r o v i s i o n i n the RIF p o l i c y a l l o w i n g employees a f f e c t e d by a 

r e d u c t i o n i n f o r c e t o " r e t r e a t t o a p r e v i o u s l y h e l d lower 

p o s i t i o n " t h a t i s v a c a n t . McLemore a p p l i e d f o r and was 

1 T h i s case was a s s i g n e d t o Judge Bryan on November 5, 
2012. 
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i n t e r v i e w e d f o r two c u s t o d i a n I I p o s i t i o n s , a p o s i t i o n t h a t he 

p r e v i o u s l y had h e l d w i t h the Board. However, the Board d i d 

not s e l e c t McLemore f o r e i t h e r of those j o b s . 

McLemore c o n t e s t e d the t e r m i n a t i o n of h i s employment, 

pu r s u a n t t o former § 36-26-103(b), A l a . Code 1975, a p a r t of 

the former F a i r D i s m i s s a l A c t ("the FDA"). 2 A h e a r i n g o f f i c e r 

was s e l e c t e d t o conduct a de novo h e a r i n g , p u r s u a n t t o former 

§ 36-26-104(a), A l a . Code 1975. F o l l o w i n g the h e a r i n g , the 

h e a r i n g o f f i c e r i s s u e d a d e c i s i o n r e v e r s i n g the Board's 

d e c i s i o n t o d i s m i s s McLemore. I n i t s d e c i s i o n , the h e a r i n g 

o f f i c e r d e t ermined t h a t the Board had s t a t e d a l e g i t i m a t e 

ground f o r d i s m i s s i n g McLemore. However, the h e a r i n g o f f i c e r 

a l s o d e t ermined t h a t the Board had f a i l e d t o f o l l o w the r i g h t -

t o - r e t r e a t p r o v i s i o n of the RIF p o l i c y w i t h r e s p e c t t o 

McLemore. The Board f i l e d a n o t i c e of a p p e a l t o t h i s c o u r t , 

and we g r a n t e d the a p p e a l , p u r s u a n t t o former § 36-26-104(b). 

2The Students F i r s t A c t , § 16-24C-1 e t seq., A l a . Code 
1975, which became e f f e c t i v e on J u l y 1, 2011, r e p e a l e d and 
r e p l a c e d the FDA. Because the Students F i r s t A c t does not 
a p p l y r e t r o a c t i v e l y , we a p p l y the FDA i n the p r e s e n t case. 
See Board of Sch. Comm'rs of M o b i l e Cnty. v. C h r i s t o p h e r , 97 
So. 3d 163, 171 ( A l a . C i v . App. 2012). 
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Stan d a r d of Review 

Former § 36-26-104(b) p r o v i d e d the s t a n d a r d of r e v i e w i n 

an a p p e a l from a h e a r i n g o f f i c e r ' s d e c i s i o n under the FDA. In 

p e r t i n e n t p a r t , former § 36-26-104(b) p r o v i d e d t h a t " [ t ] h e 

d e c i s i o n of the h e a r i n g o f f i c e r s h a l l be a f f i r m e d on a p p e a l 

u n l e s s the Court of C i v i l A ppeals f i n d s the d e c i s i o n a r b i t r a r y 

and c a p r i c i o u s , i n which case the c o u r t may o r d e r t h a t the 

p a r t i e s conduct another h e a r i n g c o n s i s t e n t w i t h the p r o c e d u r e s 

of t h i s a r t i c l e . " However, our r e v i e w of a h e a r i n g o f f i c e r ' s 

c o n c l u s i o n s of law or a p p l i c a t i o n of the law t o the f a c t s i s 

de novo. Ex p a r t e S o l e y n , 33 So. 3d 584, 587 ( A l a . 2009). 

The a r b i t r a r y - a n d - c a p r i c i o u s s t a n d a r d of r e v i e w i s 

" e x t r e m e l y d e f e r e n t i a l " t o the h e a r i n g o f f i c e r ' s d e c i s i o n . Ex 

p a r t e Dunn, 962 So. 2d 814, 816 ( A l a . 2007). Pursuant t o the 

t h a t s t a n d a r d of r e v i e w , 

"the r e v i e w i n g c o u r t may not s u b s t i t u t e i t s judgment 
f o r t h a t of the h e a r i n g o f f i c e r . ... [W]here 
'reasonable p e o p l e c o u l d d i f f e r as t o the wisdom of 
a h e a r i n g o f f i c e r ' s d e c i s i o n [ , ] ... the d e c i s i o n i s 
not a r b i t r a r y . ' ... 

" ' I f the d e c i s i o n - m a k e r has "'examined 
the r e l e v a n t d a t a and a r t i c u l a t e d a 
s a t i s f a c t o r y e x p l a n a t i o n f o r i t s a c t i o n , 
i n c l u d i n g a " r a t i o n a l c o n n e c t i o n between 
the f a c t s found and the c h o i c e made,"'" i t s 
d e c i s i o n i s not a r b i t r a r y . See Alabama 
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Dep't of Human Res. v. Dye, 921 So. 2d 
[421, 426 ( A l a . C i v . App. 2005)] ( q u o t i n g 
Prometheus Radio P r o j e c t v. FCC, 373 F.3d 
[372, 389 (3d C i r . 2004)] ( q u o t i n g i n t u r n 
B u r l i n g t o n Truck L i n e s , I n c . v. U n i t e d  
S t a t e s , 371 U.S. 156, 168 ( 1 9 6 2 ) ) ) . ' " 

Ex p a r t e Dunn, 962 So. 2d a t 816-17 ( q u o t i n g w i t h a p p r o v a l , 

but r e v e r s i n g on o t h e r grounds, Board of Sch. Comm'rs of 

M o b i l e Cnty. v. Dunn, 962 So. 2d 805, 809, 810 ( A l a . C i v . App. 

2006) ) . " [ I ] t i s the h e a r i n g o f f i c e r ' s r e s p o n s i b i l i t y t o 

weigh the e v i d e n c e , and t h i s Court may not s u b s t i t u t e i t s 

judgment f o r t h a t of the h e a r i n g o f f i c e r . " I d . a t 824. 

D i s c u s s i o n 

Former § 36-26-102 p r o v i d e d t h a t n o n p r o b a t i o n a r y 

employees of the Board, l i k e McLemore, may be d i s m i s s e d f o r a 

" j u s t i f i a b l e decrease i n jo b s i n the system," among o t h e r 

t h i n g s . The h e a r i n g o f f i c e r found t h a t t h e r e was a 

j u s t i f i a b l e decrease i n jo b s i n the H u n t s v i l l e s c h o o l system 

and, t h u s , t h a t the Board had a pr o p e r ground f o r d i s m i s s i n g 

McLemore. The p a r t i e s do not d i s p u t e t h a t d e t e r m i n a t i o n . 

R a t h e r , the p r i m a r y d i s p u t e i n t h i s case concerns the r i g h t -

t o - r e t r e a t p r o v i s i o n of the RIF p o l i c y , which the Board 

implemented t o govern c e r t a i n d e c r e a s e s i n the system. In 

r e v e r s i n g McLemore's d i s m i s s a l , the h e a r i n g o f f i c e r d e t ermined 
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t h a t the Board d i d not f o l l o w t h i s p r o v i s i o n i n d i s m i s s i n g 

McLemore p u r s u a n t t o the RIF p l a n . The Board argues t h a t the 

h e a r i n g o f f i c e r e r r e d i n t h i s d e t e r m i n a t i o n . 

We f i r s t address the Board's argument t h a t the i s s u e 

whether i t v i o l a t e d the r i g h t - t o - r e t r e a t p r o v i s i o n was not 

p r o p e r l y b e f o r e the h e a r i n g o f f i c e r . C i t i n g Board of S c h o o l  

Commissioners of M o b i l e County v. C h r i s t o p h e r , 97 So. 3d 163 

( A l a . C i v . App. 2012), the Board argues t h a t the h e a r i n g 

o f f i c e r ' s t h r e s h o l d d e t e r m i n a t i o n t h a t the Board d i s m i s s e d 

McLemore due t o a j u s t i f i a b l e decrease i n j o b s mandated an 

a f f i r m a n c e of the Board's d e c i s i o n . In C h r i s t o p h e r , a h e a r i n g 

o f f i c e r r e v i e w e d a s c h o o l board's d i s m i s s a l of an employee. 

The h e a r i n g o f f i c e r found t h a t t h e r e was a j u s t i f i a b l e 

d ecrease i n j o b s , but he r e i n s t a t e d the employee's employment, 

c i t i n g her e x c e l l e n t work h i s t o r y , the board's f a i l u r e t o use 

c e r t a i n f e d e r a l funds a c q u i r e d a f t e r the d i s m i s s a l t o r e h i r e 

her, and the h e a r i n g o f f i c e r ' s f i n d i n g t h a t r e h i r i n g her would 

not s i g n i f i c a n t l y a f f e c t the board's c o s t s a v i n g s . 97 So. 3d 

a t 173. T h i s c o u r t r e v e r s e d the h e a r i n g o f f i c e r ' s d e c i s i o n , 

s t a t i n g t h a t "[w]e cannot agree w i t h the h e a r i n g o f f i c e r ' s 

d e t e r m i n a t i o n t h a t former § 36-26-104(a) a u t h o r i z e d him t o 
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determine, i n the absence of a l l e g a t i o n s of improper motive, 

whether the t e r m i n a t i o n of a p a r t i c u l a r employee's employment 

was j u s t i f i a b l e under a RIF p o l i c y . " 97 So. 3d a t 173-74. 

T h i s c o u r t a l s o g e n e r a l l y o b served t h a t "once the 

d e t e r m i n a t i o n t h a t [the employee's] employment was p r o p e r l y 

t e r m i n a t e d due t o a j u s t i f i a b l e d ecrease i n j o b s w i t h i n the 

system was made, the h e a r i n g o f f i c e r had no a u t h o r i t y t o 

second-guess the t e r m i n a t i o n d e c i s i o n of the Board." 97 So. 

3d a t 176. 

However, t h i s case concerns an i s s u e t h a t C h r i s t o p h e r d i d 

not a d d r e s s , i . e . , whether the Board p r o p e r l y f o l l o w e d the RIF 

p o l i c y i n d i s m i s s i n g McLemore. In M o b i l e County Board of  

S c h o o l Commissioners v. Long, 46 So. 3d 6, 10 ( A l a . C i v . App. 

2010), t h i s c o u r t a ddressed whether such an i s s u e i s 

r e v i e w a b l e by a h e a r i n g o f f i c e r under the FDA: 

"The Board seems t o argue ... t h a t the i s s u e whether 
the Board c o m p l i e d w i t h the RIF p o l i c y and the RIF 
p r o t o c o l i s not r e l e v a n t t o the i s s u e whether [the 
employee] was d i s m i s s e d due t o a j u s t i f i a b l e 
d ecrease i n j o b s i n the system. The 
s u p e r i n t e n d e n t ' s l e t t e r s t a t e d t h a t the d i s m i s s a l 
was 'taken under the [RIF] p o l i c y . ' The Board 
adopted the RIF p o l i c y and the RIF p r o t o c o l t o 
implement any n e c e s s a r y decrease i n j o b s i n the 
s c h o o l system. Having done so, the Board may not 
now c l a i m t h a t the RIF p o l i c y and the RIF p r o t o c o l 
are i r r e l e v a n t t o a h e a r i n g o f f i c e r ' s e v a l u a t i o n of 
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whether an employee was p r o p e r l y d i s m i s s e d f o r a 
' j u s t i f i a b l e decrease i n j o b s i n the system' under 
[former] § 36-26-102. T h e r e f o r e , the h e a r i n g 
o f f i c e r p r o p e r l y c o n s i d e r e d whether the Board 
c o m p l i e d w i t h i t s RIF p o l i c y and the RIF p r o t o c o l i n 
d i s m i s s i n g [the employee]." 

Thus, whether the Board c o m p l i e d w i t h the r i g h t - t o - r e t r e a t 

p r o v i s i o n of the RIF p o l i c y was an i s s u e p r o p e r l y c o n s i d e r e d 

by the h e a r i n g o f f i c e r . 

The r i g h t - t o - r e t r e a t p r o v i s i o n p r o v i d e s : 

"Employees who are a f f e c t e d by a [ r e d u c t i o n i n 
f o r c e ] w i l l a l s o have the r i g h t t o r e t r e a t t o a 
p r e v i o u s l y h e l d lower p o s i t i o n , where a vacancy 
e x i s t s , based on s e n i o r i t y i n the system p r o v i d i n g 
t h a t the employee po s s e s s e s a l l the q u a l i f i c a t i o n s 
and/or c e r t i f i c a t i o n s f o r the p o s i t i o n t o which 
r e t r e a t i s sought a t the time the a c t i o n i s 
r e q u e s t e d . W r i t t e n n o t i c e of i n t e n t t o e x e r c i s e t h i s 
r i g h t s h o u l d be g i v e n t o the S u p e r i n t e n d e n t w i t h i n 
f i v e w o r k i n g days a f t e r n o t i f i c a t i o n of l a y o f f was 
r e c e i v e d by c e r t i f i e d m a i l or hand d e l i v e r y 
r e q u e s t i n g the r e c i p i e n t ' s s i g n a t u r e . " 

As noted, McLemore was a c u s t o d i a n w i t h the Board b e f o r e 

becoming a r e f r i g e r a t i o n / A C h e l p e r . A f t e r the s u p e r i n t e n d e n t 

n o t i f i e d McLemore t h a t he was recommending McLemore's 

d i s m i s s a l , McLemore t i m e l y a s s e r t e d h i s r i g h t t o r e t r e a t under 

the RIF p o l i c y . McLemore then a p p l i e d f o r two c u s t o d i a n 

p o s i t i o n s t h a t the Board had p o s t e d as b e i n g v a c a n t . McLemore 

i n t e r v i e w f o r the j o b s but was not h i r e d . There i s no 
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evi d e n c e i n the r e c o r d on a p p e a l r e g a r d i n g whom the Board 

h i r e d . There appears t o be no d i s p u t e r e g a r d i n g McLemore's 

q u a l i f i c a t i o n s as a c u s t o d i a n or t h a t he f o l l o w e d the p r o p e r 

procedure i n i n v o k i n g h i s r i g h t t o r e t r e a t . R a t h e r , the 

d i s p u t e c e n t e r s on whether t h e r e was a "vacancy" under the 

r i g h t - t o - r e t r e a t p r o v i s i o n and e v i d e n c e c o n c e r n i n g s e n i o r i t y 

among the a p p l i c a n t s f o r the c u s t o d i a n j o b s . 

The Board argues t h a t the r i g h t - t o - r e t r e a t p r o v i s i o n does 

not a p p l y i n t h i s case because, the Board says, t h e r e was no 

vacancy f o r the c u s t o d i a n p o s i t i o n s f o r which McLemore 

a p p l i e d . B l a c k ' s Law D i c t i o n a r y d e f i n e s "vacancy" as " [ a ] n 

uno c c u p i e d o f f i c e [or] p o s t . " B l a c k ' s Law D i c t i o n a r y 1688 

(9th ed. 2009). The Board attempts t o c h a r a c t e r i z e whether 

t h e r e was a vacancy as an i s s u e of law, a r g u i n g t h a t the 

Board's d e f i n i t i o n of what c o n s t i t u t e s a "vacancy" i s due 

d e f e r e n c e by the h e a r i n g o f f i c e r . See, e.g., Ex p a r t e Board  

of Sch. Comm'rs of M o b i l e Cnty., 824 So. 2d 759, 761 ( A l a . 

2001) ( s t a t i n g t h a t d e f e r e n c e must be a f f o r d e d t o a s c h o o l 

board's i n t e r p r e t a t i o n of i t s own p o l i c y i f t h a t 

i n t e r p r e t a t i o n i s r e a s o n a b l e ) . However, we view t h i s i s s u e as 

a f a c t u a l i s s u e , and we note t h a t the h e a r i n g o f f i c e r ' s 

9 



2110386 

f a c t u a l f i n d i n g s w i l l not be d i s t u r b e d on a p p e a l u n l e s s they 

are a r b i t r a r y or c a p r i c i o u s . As we w i l l e x p l a i n below, the 

h e a r i n g o f f i c e r d i d not a c t a r b i t r a r i l y or c a p r i c i o u s l y i n 

f i n d i n g t h a t t h e r e was a c u s t o d i a l vacancy, i . e . , an 

u n o c c u p i e d p o s i t i o n , t o which McLemore sought t o r e t r e a t . 

The Board emphasizes the f o l l o w i n g e v i d e n c e . B e l i n d a 

W i l l i a m s , the Board's d i r e c t o r of human r e s o u r c e s , t e s t i f i e d 

t h a t the c u s t o d i a n p o s i t i o n s f o r which j o b v a c a n c i e s had been 

p o s t e d and f o r which McLemore had a p p l i e d were f i l l e d by o t h e r 

c u s t o d i a n s i n the s c h o o l system. W i l l i a m s e x p l a i n e d t h a t 

sometimes a c u s t o d i a n w i l l " t r a n s f e r " from one s c h o o l t h a t has 

too many c u s t o d i a n s t o another s c h o o l t h a t has too few 

c u s t o d i a n s . W i l l i a m s t e s t i f i e d t h a t , when such a maneuver i s 

a n t i c i p a t e d , the Board w i l l p o s t a vacancy n o t i c e d e s p i t e the 

f a c t t h a t o n l y a " t r a n s f e r " i s p l a n n e d . The Board s t a t e s t h a t 

a vacancy n o t i c e i s p o s t e d i n such s i t u a t i o n s , out of an 

abundance of c a u t i o n , i n o r d e r t o ensure compliance w i t h § 16-

22-15(b), A l a . Code 1975, which r e q u i r e s a board of e d u c a t i o n 

to "post a n o t i c e of vacancy f o r each vacant p e r s o n n e l 

p o s i t i o n . " Thus, W i l l i a m s t e s t i f i e d t h a t the Board d i d not 

" h i r e " any new c u s t o d i a n s ; r a t h e r , she s a i d , the Board 
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" t r a n s f e r r e d " c u s t o d i a n s from one s c h o o l t o another. Thus, 

the Board argues t h a t t h e r e was not r e a l l y a "vacancy" f o r the 

c u s t o d i a n p o s i t i o n s t h a t would t r i g g e r the r i g h t - t o - r e t r e a t 

p r o v i s i o n . However, the h e a r i n g o f f i c e r found t h a t t h e r e were 

v a c a n c i e s f o r the c u s t o d i a n p o s i t i o n s f o r which McLemore 

a p p l i e d . The r e c o r d c o n t a i n s e v i d e n c e s u p p o r t i n g the h e a r i n g 

o f f i c e r ' s f i n d i n g . The Board p o s t e d a vacancy n o t i c e f o r the 

c u s t o d i a n p o s i t i o n s and a c t u a l l y i n t e r v i e w e d McLemore f o r the 

p o s i t i o n s . A l t h o u g h the Board c l a i m s t o have p o s t e d vacancy 

n o t i c e s f o r the p o s i t i o n s out of an abundance of c a u t i o n i n 

o r d e r t o ensure compliance w i t h § 16-22-15(b), t h a t s t a t u t e 

s i m p l y r e q u i r e s the Board t o "post a n o t i c e of vacancy f o r 

each vacant p e r s o n n e l p o s i t i o n . " (Emphasis added.) W i l l i a m s 

t e s t i f i e d t h a t , when a p o s i t i o n i s b e i n g f i l l e d by an i n t e r n a l 

t r a n s f e r , the Board does not have t o i n t e r v i e w ; however, 

McLemore was i n t e r v i e w e d f o r the c u s t o d i a n p o s i t i o n s t h a t the 

Board says were f i l l e d by i n t e r n a l t r a n s f e r s . 

John Brown, the Board's d i r e c t o r of f a c i l i t i e s , 

c o n s t r u c t i o n , maintenance, t r a n s p o r t a t i o n , and s a f e t y , 

t e s t i f i e d t h a t a vacancy n o t i c e would not be p o s t e d i f a 

c u s t o d i a n i s t r a n s f e r r i n g from one s c h o o l t o another s c h o o l . 

11 
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A c c o r d i n g t o Brown, when a c u s t o d i a n seeks t o t r a n s f e r i n t h i s 

manner, the c u s t o d i a n s i m p l y completes a form t o make the 

t r a n s f e r . Brown f u r t h e r t e s t i f i e d t h a t a "vacancy" caused by 

a r e t i r e m e n t , a r e s i g n a t i o n , or a promotion would t r i g g e r the 

p o s t i n g of a vacancy n o t i c e . The h e a r i n g o f f i c e r found 

Brown's t e s t i m o n y c r e d i b l e and noted t h a t Brown had t e s t i f i e d 

" t h a t t h e r e were s e v e r a l r e t i r e m e n t s i n the department [ t h a t ] 

c r e a t e d v a c a n c i e s . " The h e a r i n g o f f i c e r f u r t h e r found t h a t 

the c u s t o d i a n p o s i t i o n s f o r which McLemore a p p l i e d p r o b a b l y 

became a v a i l a b l e through r e t i r e m e n t or r e s i g n a t i o n . 

Based on the f o r e g o i n g e v i d e n c e , the h e a r i n g o f f i c e r d i d 

not a c t a r b i t r a r i l y or c a p r i c i o u s l y i n d e t e r m i n i n g t h a t t h e r e 

was a "vacancy" f o r c u s t o d i a n p o s i t i o n s as t h a t term i s used 

i n the r i g h t - t o - r e t r e a t p r o v i s i o n . The h e a r i n g o f f i c e r 

r e a s o n a b l y found t h a t McLemore a s s e r t e d h i s r i g h t t o r e t r e a t 

t o h i s p r e v i o u s l y h e l d p o s i t i o n but t h a t the j o b v a c a n c i e s 

were f i l l e d by o t h e r c u s t o d i a n s a l r e a d y i n the system. 

The r e c o r d does not i n d i c a t e which c u s t o d i a n s f i l l e d the 

two va c a n t c u s t o d i a n p o s i t i o n s f o r which McLemore a p p l i e d . 

The h e a r i n g o f f i c e r found t h i s l a c k of ev i d e n c e t o be 

p r o b l e m a t i c because, i n her view, McLemore would not have the 
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r i g h t t o r e t r e a t i f the two c u s t o d i a n s who f i l l e d the vacant 

p o s i t i o n s had more s e n i o r i t y i n the system than McLemore d i d . 

However, the h e a r i n g o f f i c e r drew an adverse i n f e r e n c e t h a t 

the e v i d e n c e r e g a r d i n g the two c u s t o d i a n s , p a r t i c u l a r l y 

r e g a r d i n g t h e i r r e l a t i v e s e n i o r i t y , would not have 

demonstrated t h a t McLemore's r i g h t t o r e t r e a t had been 

d e f e a t e d . However, we conclude t h a t the h e a r i n g o f f i c e r d i d 

not need t o draw an adverse i n f e r e n c e t h a t the two c u s t o d i a n s 

had l e s s s e n i o r i t y than McLemore. The r i g h t - t o - r e t r e a t 

p r o v i s i o n p r o v i d e s t h a t "[e]mployees who are a f f e c t e d by a 

[ r e d u c t i o n i n f o r c e ] w i l l a l s o have the r i g h t t o r e t r e a t t o a 

p r e v i o u s l y h e l d lower p o s i t i o n , where a vacancy e x i s t s , based 

on s e n i o r i t y i n the system." We re a d the phrase "based on 

s e n i o r i t y i n the system" as a f f e c t i n g McLemore o n l y i f he were 

competing w i t h o t h e r employees s u b j e c t t o the RIF p l a n who 

were a t t e m p t i n g t o r e t r e a t t o the same va c a n t , p r e v i o u s l y h e l d 

p o s i t i o n t h a t he i s s e e k i n g . T h i s i n t e r p r e t a t i o n i s 

c o n s i s t e n t w i t h the remainder of the RIF p o l i c y , which uses 

s e n i o r i t y t o determine which employees s u b j e c t t o a r e d u c t i o n 

i n f o r c e w i l l be d i s m i s s e d f i r s t and which of the d i s m i s s e d 

employees w i l l be r e c a l l e d f i r s t i f t h e r e i s a r e c a l l . We do 
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not r e a d the s e n i o r i t y p r o v i s i o n as g o v e r n i n g the s i t u a t i o n 

here, where an employee s u b j e c t t o a r e d u c t i o n i n f o r c e seeks 

t o r e t r e a t t o a vacant j o b and employees i n the system seek 

the same job t o , as the Board c a l l s i t , a c h i e v e o n l y a 

" l a t e r a l move." In such a s i t u a t i o n , the r i g h t - t o - r e t r e a t 

p r o v i s i o n p r o t e c t s the employee s u b j e c t t o the r e d u c t i o n i n 

f o r c e by a l l o w i n g t h a t employee t o r e t r e a t t o a v a c a n t , 

p r e v i o u s l y h e l d lower p o s i t i o n . We note t h a t the r e c o r d does 

not i n d i c a t e whether the two c u s t o d i a n s who f i l l e d the 

p o s i t i o n s were s u b j e c t t o the RIF p l a n . However, because the 

two c u s t o d i a n s were a l r e a d y c u s t o d i a n s t o b e g i n w i t h , the 

r i g h t - t o - r e t r e a t p r o v i s i o n would not have a p p l i e d t o them 

because they would not have been r e t r e a t i n g t o a " p r e v i o u s l y 

h e l d lower p o s i t i o n . " Thus, because the s e n i o r i t y of the two 

c u s t o d i a n s i s i r r e l e v a n t , we do not address the p a r t i e s ' 

arguments c o n c e r n i n g whether the h e a r i n g o f f i c e r e r r e d by 

making an adverse i n f e r e n c e as t o the e v i d e n c e on t h a t i s s u e . 

The h e a r i n g o f f i c e r d i d not a c t a r b i t r a r i l y or 

c a p r i c i o u s l y i n d e t e r m i n i n g t h a t the Board f a i l e d t o f o l l o w 

the r i g h t - t o - r e t r e a t p r o v i s i o n of the RIF p o l i c y . T h e r e f o r e , 

we a f f i r m the h e a r i n g o f f i c e r ' s d e c i s i o n r e v e r s i n g the Board's 
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d e c i s i o n t o d i s m i s s McLemore. In the event t h a t t h i s c o u r t 

were t o r e v e r s e the h e a r i n g o f f i c e r ' s d e c i s i o n , McLemore f i l e d 

a c o n d i t i o n a l c r o s s - a p p e a l c h a l l e n g i n g the h e a r i n g o f f i c e r ' s 

d e t e r m i n a t i o n t h a t the n o t i c e of t e r m i n a t i o n was s u f f i c i e n t . 

However, because we a f f i r m the h e a r i n g o f f i c e r ' s d e c i s i o n , the 

c o n d i t i o n on which the c r o s s - a p p e a l i s based has not o c c u r r e d . 

T h e r e f o r e , we d i s m i s s the c r o s s - a p p e a l as moot. See W i l l i a m s  

v. L i d e , 628 So. 2d 531, 538 ( A l a . 1993). 

APPEAL — AFFIRMED. 

CROSS-APPEAL — DISMISSED AS MOOT. 

Pi t t m a n , Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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