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PITTMAN, Judge. 

The H u n t s v i l l e C i t y Board of E d u c a t i o n ("the Board") 

appeals from a h e a r i n g o f f i c e r ' s d e c i s i o n r e v e r s i n g the 

Board's a p p r o v a l of the t e r m i n a t i o n of the employment of 

Margaret J o h n s o n ; Johnson c r o s s - a p p e a l e d , a s s e r t i n g t h a t the 

h e a r i n g o f f i c e r e r r e d i n d e t e r m i n i n g t h a t the Board's n o t i c e 

of t e r m i n a t i o n was s u f f i c i e n t . 

P r o c e d u r a l H i s t o r y 

On A p r i l 25, 2011, Dr. Ann Roy Moore, who was a t t h a t 

time the s u p e r i n t e n d e n t of the Board, s e n t a n o t i c e t o Johnson 

and the Board of her i n t e n t t o recommend the t e r m i n a t i o n of 

Johnson's employment; t h a t n o t i c e s t a t e d the f o l l o w i n g reason 

f o r the proposed t e r m i n a t i o n of Johnson's employment: 

"1. Due t o f i n a n c i a l c i r c u m s t a n c e s , the Board 
must reduce the number of i t s employees. To 
a c c o m p l i s h t h i s , the Board has adopted a R e d u c t i o n 
i n F o r c e P l a n . The s e l e c t i o n of the employees t o be 
t e r m i n a t e d i s based upon the j o b c l a s s i f i c a t i o n s 
a f f e c t e d by the R e d u c t i o n i n F o r c e P l a n and years of 
s e r v i c e w i t h i n the H u n t s v i l l e S c h o o l System (those 
w i t h fewer years of s e r v i c e i n each s p e c i f i c a l l y 
i d e n t i f i e d a rea t o be t e r m i n a t e d b e f o r e those w i t h 
g r e a t e r s e n i o r i t y ) . " 

The Board u p h e l d Dr. Moore's recommendation t o t e r m i n a t e 

Johnson's employment a t a s p e c i a l s e s s i o n on May 17, 2011, and 

Dr. Moore sent a l e t t e r n o t i f y i n g Johnson of the Board's 
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d e c i s i o n and of her r i g h t t o c o n t e s t the Board's d e c i s i o n 

w i t h i n 15 days. Johnson t i m e l y i n i t i a t e d a c o n t e s t of the 

t e r m i n a t i o n i n a l e t t e r t o the Board and Dr. Moore, and a 

h e a r i n g was s u b s e q u e n t l y h e l d on the m a t t e r b e f o r e a h e a r i n g 

o f f i c e r . 

On January 4, 2012, the h e a r i n g o f f i c e r r e n d e r e d a 

d e c i s i o n c o n t a i n i n g f i n d i n g s of f a c t and c o n c l u s i o n s of l a w ; 

the d e c i s i o n s t a t e d , i n p e r t i n e n t p a r t : 

"To s u p p o r t the proposed adverse a c t i o n , the Board 
m u s t [ ] show i t s a c t i o n s were r a t i o n a l , r e a s o n a b l e , 
r e l e v a n t t o i t s t a s k , and l o g i c a l . In l e s s 
ephemeral and more c o n c r e t e terms, the Board must 
p r o v i d e s u f f i c i e n t p r o o f t h a t i t was s u f f e r i n g a 
s evere f i n a n c i a l h a r d s h i p , t h a t the a c t i o n s t aken 
were i n response t o t h a t h a r d s h i p , and t h a t i t i s 
r e a s o n a b l y l i k e l y t h a t the a c t i o n s w i l l improve the 
f i n a n c i a l c o n d i t i o n of the Board. 

"The H e a r i n g O f f i c e r w i l l assume -- w i t h o u t 
d e c i d i n g -- t h a t the Board i s s u f f e r i n g a 
s u b s t a n t i a l f i n a n c i a l h a r d s h i p . The Board has 
p r e s e n t e d s u f f i c i e n t e v i d e n c e , i n c l u d i n g i t s 
b u d g e t a r y s h o r t f a l l and a comparison of r a t e s of 
s u p p o r t t o c e r t i f i e d s t a f f i n s i m i l a r s c h o o l systems 
t o a t l e a s t presume a f i n a n c i a l h a r d s h i p f o r 
purposes of t h i s award. T h i s , however, i s merely a 
n e c e s s a r y p r e c o n d i t i o n and not, i n and of i t s e l f , 
s u f f i c i e n t t o p r o v i d e j u s t cause or e s t a b l i s h a 
j u s t i f i a b l e decrease i n p o s i t i o n s . The Board a l s o 
has the burden of p r o v i n g by s u f f i c i e n t e v i d e n c e 
t h a t the a c t i o n taken i n response t o t h i s h a r d s h i p 
i s a n e c e s s a r y and r e a s o n a b l e s t e p d e s i g n e d t o 
d i r e c t l y improve the f i s c a l p o s i t i o n of the 
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i n s t i t u t i o n s . Here, the Board f a i l e d t o c a r r y i t s 
burden. 

"... M e r e l y e l i m i n a t i n g [ J o h n s o n ' s ] p o s i t i o n , 
w i t h o u t r e d u c i n g or e l i m i n a t i n g the d u t i e s or the 
c o s t of p e r f o r m i n g those d u t i e s may reduce the 
amount of s a l a r y i n one l i n e i t e m of the Board's 
budget, but i t does not p r o v i d e any r e a l s a v i n g s t o 
the Board. The proposed t e r m i n a t i o n may not be 
s u p p o r t e d by s h i f t i n g amounts i n l i n e items i n a 
b u d g e t ; i n s t e a d , i t must m e a n i n g f u l l y address the 
f i n a n c i a l t r o u b l e s and p r o v i d e d i r e c t and measurable 
r e l i e f from those t r o u b l e s . " 

The h e a r i n g o f f i c e r c o n c l u d e d t h a t the Board had f a i l e d t o 

p r e s e n t e v i d e n c e i n d i c a t i n g t h a t t e r m i n a t i n g Johnson's 

employment would "have s i g n i f i c a n t f i s c a l b e n e f i t t o the 

Board," found t h a t no a c t i o n s h o u l d be taken a g a i n s t Johnson, 

and s u s t a i n e d Johnson's o b j e c t i o n t o the Board's proposed 

t e r m i n a t i o n of her employment. 

The Board t i m e l y a p p e a l e d t o t h i s c o u r t , and Johnson 

t i m e l y c r o s s - a p p e a l e d . T h i s c o u r t e n t e r e d o r d e r s r e q u i r i n g 

the p a r t i e s t o f i l e l e t t e r b r i e f s s e t t i n g f o r t h " s p e c i a l and 

i m p o r t a n t r e a s o n s " f o r a c c e p t i n g the a p p e a l and the c r o s s -

a p p e a l , p u r s u a n t t o A l a . Code 1975, former § 36-26-104(b), a 

p a r t of the former F a i r D i s m i s s a l A c t ("the former FDA"), A l a . 
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Code 1975, § 36-26-100 e t s e q . 1 The p a r t i e s c o m p l i e d , and 

t h i s c o u r t a c c e p t e d b o t h the ap p e a l and the c r o s s - a p p e a l . 

F a c t s 

Dr. C r a i g Pouncey, the Deputy S u p e r i n t e n d e n t f o r F i n a n c e 

and A d m i n i s t r a t i o n f o r the S t a t e Board of E d u c a t i o n , t e s t i f i e d 

t h a t one of h i s d u t i e s was t o make sure t h a t the Board 

c o m p l i e d w i t h the S t a t e ' s f i n a n c i a l r e q u i r e m e n t s f o r s c h o o l 

d i s t r i c t s i n Alabama. 2 Among o t h e r t h i n g s , the S c h o o l F i s c a l 

A c c o u n t a b i l i t y A c t ("the SFAA"), A l a . Code 1975, § 16-13A-1 e t 

seq., r e q u i r e s the Board t o " m a i n t a i n a minimum r e s e r v e fund 

e q u a l t o one month's o p e r a t i n g expenses." A l a . Code 1975, § 

16-13A-9(a). A c c o r d i n g t o Dr. Pouncey, d u r i n g the 2009 f i s c a l 

y e a r , the Board had a n e g a t i v e b a l a n c e of $20 m i l l i o n ; t h u s , 

because the Board was a l s o r e q u i r e d t o a c h i e v e a $16 m i l l i o n 

1The former FDA was r e p e a l e d and r e p l a c e d by the S t u d e n t s 
F i r s t A c t , A l a . Code 1975, § 16-24C-1 e t seq., e f f e c t i v e J u l y 
1, 2011. Because the Board t e r m i n a t e d Johnson's employment 
b e f o r e J u l y 1, 2011, and because the S t u d e n t s F i r s t A c t does 
not a p p l y r e t r o a c t i v e l y , we a p p l y the former FDA i n the 
p r e s e n t case. See Board of Sch. Comm'rs of M o b i l e Cnty. v.  
C h r i s t o p h e r , 97 So. 3d 163, 166-67 ( A l a . C i v . App. 2012). 

2A t r a n s c r i p t of Dr. Pouncey's d e p o s i t i o n t e s t i m o n y was 
s u b m i t t e d t o the h e a r i n g o f f i c e r as p a r t of the r e c o r d . Dr. 
Pouncey d i d not t e s t i f y a t the h e a r i n g ; a l l r e f e r e n c e s t o Dr. 
Pouncey's t e s t i m o n y r e f e r t o t e s t i m o n y g i v e n i n h i s 
d e p o s i t i o n . 
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fund b a l a n c e f o r one month's o p e r a t i n g expenses, the Board had 

a d e f i c i t of a p p r o x i m a t e l y $36 m i l l i o n . Dr. Pouncey t e s t i f i e d 

t h a t , t o address t h a t d e f i c i t , he had suggested, among o t h e r 

t h i n g s , changing some bus r o u t e s , d e c r e a s i n g the number of 

v e h i c l e s m a i n t a i n e d by the Board, t y i n g s a l a r i e s t o the 

minimum amount r e c e i v e d from the S t a t e , a d o p t i n g a s a l a r y 

f r e e z e f o r c l a s s i f i e d or s u p p o r t employees, and r e d u c i n g 

s t a f f . He t e s t i f i e d t h a t , i f the Board had not adopted those 

recommendations t o address the d e f i c i t , the S t a t e Board of 

E d u c a t i o n would have i n t e r v e n e d and taken over c o n t r o l of the 

s c h o o l system. 

B e l i n d a W i l l i a m s , the d i r e c t o r of the Board's human-

r e s o u r c e s department, t e s t i f i e d t h a t , a t a F e b r u a r y 10, 2011, 

meeting, the Board approved an i n i t i a l r e d u c t i o n - i n - f o r c e 

("RIF") p l a n t h a t l i s t e d 29 j o b c l a s s i f i c a t i o n s t o be 

t e r m i n a t e d , which c l a s s i f i c a t i o n s i n c l u d e d 137 employees. 

Dr. Ed R i c h a r d s o n , who was h i r e d by the Board i n F e b r u a r y 

2011, a f t e r the a p p r o v a l of the i n i t i a l RIF p l a n , t o serve as 

a c o n s u l t a n t t o the s u p e r i n t e n d e n t , t e s t i f i e d t h a t the Board 
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had had no c h o i c e but t o reduce p e r s o n n e l . 3 He s t a t e d t h a t 

he, l i k e Pouncey, f i r s t l o o k e d a t r e d u c i n g expenses i n areas 

t h a t would not a f f e c t employees, i n c l u d i n g s e l l i n g v e h i c l e s , 

o u t s o u r c i n g the Board's f l e e t management, changing bus r o u t e s , 

and changing s a l a r i e s so t h a t new employees would be employed 

a c c o r d i n g t o the S t a t e ' s minimum-salary s c h e d u l e . He 

t e s t i f i e d , however, t h a t , a t the time he made h i s p r e s e n t a t i o n 

t o the Board r e g a r d i n g p e r s o n n e l c u t s , he d i d not know t o what 

e x t e n t the Board had f o l l o w e d through on the recommendations 

as t o t r a n s p o r t a t i o n and t h a t he a l s o had been unabl e t o 

e s t i m a t e the amount of revenue t h a t would be g e n e r a t e d from 

the s a l e of v e h i c l e s . Dr. R i c h a r d s o n s t a t e d t h a t he p r e s e n t e d 

the Board w i t h a two-year p l a n p u r s u a n t t o which i t would make 

h a l f of the budget c u t s i n the 2012 f i s c a l year and h a l f i n 

the 2013 f i s c a l year f o r a f i n a n c i a l t a r g e t of $40 m i l l i o n i n 

s a v i n g s . He t e s t i f i e d t h a t he had i n c r e a s e d the t a r g e t e d 

s a v i n g s t o $40 m i l l i o n based on concerns t h a t the l e g i s l a t u r e 

would make changes e f f e c t i v e l y d e c r e a s i n g the amount the 

3A t r a n s c r i p t of Dr. R i c h a r d s o n ' s d e p o s i t i o n t e s t i m o n y was 
s u b m i t t e d t o the h e a r i n g o f f i c e r as p a r t of the r e c o r d . Dr. 
R i c h a r d s o n d i d not t e s t i f y a t the h e a r i n g ; a l l r e f e r e n c e s t o 
Dr. R i c h a r d s o n ' s t e s t i m o n y r e f e r t o t e s t i m o n y g i v e n i n h i s 
d e p o s i t i o n . 
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s c h o o l system would r e c e i v e f o r t e a c h e r s and because he was 

not c o n f i d e n t t h a t the amount of the s a v i n g s would t u r n out as 

p r e d i c t e d because the f i g u r e s were c o n s t a n t l y e v o l v i n g . 

A c c o r d i n g t o Dr. R i c h a r d s o n , i n making c u t s , he attempted 

t o m a i n t a i n the i n t e g r i t y of the c l a s s r o o m . He s t a t e d t h a t , 

i n d e t e r m i n i n g which p o s i t i o n s t o t e r m i n a t e , he spoke w i t h 

s u p e r v i s o r s or s t a f f i n v a r i o u s departments w i t h i n the s c h o o l 

system t o determine the a b s o l u t e minimum the departments c o u l d 

o p e r a t e w i t h and t h a t , i n some i n s t a n c e s , he had had t o c u t 

more than the s u p e r v i s o r s were w i l l i n g t o g i v e up. Dr. 

R i c h a r d s o n and W i l l i a m s b o t h t e s t i f i e d t h a t , once Dr. 

R i c h a r d s o n had i d e n t i f i e d p o s i t i o n s t o be t e r m i n a t e d , he had 

c o n s u l t e d w i t h W i l l i a m s t o determine, based on s e n i o r i t y and 

a s u p p l e m e n t a l RIF p l a n , which employees w i t h i n a s p e c i f i c j o b 

c l a s s i f i c a t i o n would be t e r m i n a t e d . 

Dr. R i c h a r d s o n t e s t i f i e d t h a t the i n i t i a l RIF p l a n , which 

he had not p a r t i c i p a t e d i n d e v e l o p i n g , had t e r m i n a t e d 

p r o b a t i o n a r y s u p p o r t employees, or those who had been employed 

by the s c h o o l system f o r l e s s than t h r e e y e a r s . A c c o r d i n g t o 

Dr. R i c h a r d s o n , i n the s u p p l e m e n t a l RIF p l a n , which was passed 

by the Board a t a meeting on A p r i l 21, 2011, the Board 
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t e r m i n a t e d 4.5 nontenured c e r t i f i e d a d m i n i s t r a t o r s , or 

a s s i s t a n t p r i n c i p a l s , 154 nontenured c e r t i f i e d t e a c h e r s , and 

45 a d d i t i o n a l p r o b a t i o n a r y s u p p o r t employees. He t e s t i f i e d 

t h a t a d o p t i n g h i s proposed recommendations would save the 

Board $23 m i l l i o n each year of the two-year p l a n . 

W i l l i a m s t e s t i f i e d t h a t Johnson was the o n l y p r i n t e r 

employed by the B o a r d ; her p o s i t i o n was l i s t e d i n the 

sup p l e m e n t a l RIF. Wendy Sal a n d y , the p r i n t - s h o p f o r e p e r s o n , 

t e s t i f i e d t h a t she s u p e r v i s e d Johnson, who p r i n t e d books, 

c a r d s , and forms f o r the s c h o o l system, and t h a t i t would be 

d i f f i c u l t t o c o n t i n u e o p e r a t i n g the p r i n t shop w i t h o u t 

Johnson. S a l a n d y s t a t e d t h a t , i n busy months, she needed 

t h r e e p e o p l e , i n c l u d i n g h e r s e l f and Johnson, w o r k i n g i n the 

p r i n t shop and t h a t , i f Johnson's employment was t e r m i n a t e d , 

she would be the o n l y worker r e m a i n i n g i n the p r i n t shop. She 

s t a t e d t h a t she d i d not agree w i t h the recommendation t o 

t e r m i n a t e Johnson's employment. Marc S e l d o n , the m a t e r i a l s 

c o o r d i n a t o r f o r the Board, t e s t i f i e d t h a t he s u p e r v i s e d the 

p r i n t shop, among o t h e r a r e a s . S e l d o n t e s t i f i e d t h a t he had 

communicated w i t h Dr. R i c h a r d s o n b e f o r e the s u p p l e m e n t a l R I F 

had been implemented and t h a t he and Dr. R i c h a r d s o n had 
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d i s c u s s e d t h a t , i f everyone i n the p r i n t shop were s u b j e c t t o 

the s u p p l e m e n t a l RIF, the s c h o o l s would be s u b j e c t t o 

a d d i t i o n a l c o s t s i n h a v i n g t h e i r work p r i n t e d . He s t a t e d 

t h a t , i n h i s o p i n i o n , h a v i n g the p r i n t shop saved the s c h o o l 

system money. 

D i s c u s s i o n 

The Board argues t h a t the h e a r i n g o f f i c e r e r r e d i n 

r e q u i r i n g the Board t o prove t h a t the a c t i o n t aken i n response 

t o the presumed f i n a n c i a l h a r d s h i p " i s a n e c e s s a r y and 

r e a s o n a b l e s t e p d e s i g n e d t o d i r e c t l y improve the f i s c a l 

p o s i t i o n of the i n s t i t u t i o n s " and t h a t " i t s a c t i o n s were 

r a t i o n a l , r e a s o n a b l e , r e l e v a n t t o i t s t a s k s , and l o g i c a l . " 

The Board f u r t h e r argues t h a t , a f t e r f i r s t presuming t h a t the 

Board i s s u f f e r i n g a s u b s t a n t i a l f i n a n c i a l h a r d s h i p , the 

h e a r i n g o f f i c e r e r r e d i n c o n c l u d i n g t h a t the Board had f a i l e d 

t o show t h a t i t s a c t i o n s were i n response t o t h a t f i n a n c i a l 

h a r d s h i p . 

I n the n o t i c e p r o v i d e d t o Johnson, the Board i n d i c a t e d 

t h a t her proposed t e r m i n a t i o n was due t o f i n a n c i a l 

c i r c u m s t a n c e s , r e q u i r i n g the Board t o reduce the number of i t s 

employees. In W i l l i a m s v. Board of E d u c a t i o n of Lamar County, 
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263 A l a . 372, 82 So. 2d 549 (1955), a case i n which a 

t e a c h e r ' s employment was t e r m i n a t e d based on a "de c r e a s e i n 

the number of t e a c h i n g p o s i t i o n s , " the Alabama Supreme Court 

s t a t e d t h a t " t h e o n l y p e r t i n e n t i n q u i r y was whether t h e r e was 

a ' j u s t i f i a b l e d ecrease i n the number of t e a c h i n g p o s i t i o n s . ' " 

263 A l a . a t 375, 82 So. 2d a t 552. In Board of S c h o o l  

Commissioners of M o b i l e County v. C h r i s t o p h e r , 97 So. 3d 163, 

176 ( A l a . C i v . App. 2012), t h i s c o u r t adopted t h a t , and o t h e r , 

r e a s o n i n g and det e r m i n e d t h a t , "once the d e t e r m i n a t i o n t h a t 

[ t h e employee's] employment was p r o p e r l y t e r m i n a t e d due t o a 

j u s t i f i a b l e decrease i n j o b s w i t h i n the system was made, the 

h e a r i n g o f f i c e r had no a u t h o r i t y t o second-guess the 

t e r m i n a t i o n d e c i s i o n of the B o a r d . " Thus, i n the p r e s e n t 

case, the Board was r e q u i r e d t o prove the e x i s t e n c e of poor 

f i n a n c i a l c i r c u m s t a n c e s and t h a t a r a t i o n a l response t o t h a t 

c o n d i t i o n would be t o decrease the number of employees i n the 

s c h o o l system. 

Once the Board made such a showing, the burden s h i f t e d t o 

Johnson t o prove t h a t the su p p l e m e n t a l RIF p l a n was not a 

r a t i o n a l response t o the Board's f i n a n c i a l c i r c u m s t a n c e s ; t h a t 

the Board f a i l e d t o f o l l o w i t s s u p p l e m e n t a l RIF p l a n , see 
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M o b i l e Cnty. Bd. of Sch. Comm'rs v. Long, 46 So. 3d 6 ( A l a . 

C i v . App. 2 0 1 0 ) ; t h a t the Board t e r m i n a t e d Johnson's 

employment f o r p e r s o n a l or p o l i t i c a l r e asons, see A l a . Code 

1975, former § 36-26-102; or t h a t the Board had r e t a i n e d a 

p r o b a t i o n a r y employee. See, e.g., P i c k e n s Cnty. Bd. of Educ.  

v. K e a s l e r , 263 A l a . 231, 82 So. 2d 197 (1955). The h e a r i n g 

o f f i c e r r e q u i r e d the Board t o prove " t h a t i t was s u f f e r i n g a 

severe f i n a n c i a l h a r d s h i p , t h a t the a c t i o n s taken were i n 

response t o t h a t h a r d s h i p , and t h a t i t i s r e a s o n a b l y l i k e l y 

t h a t the a c t i o n s w i l l improve the f i n a n c i a l c o n d i t i o n of the 

Board." In C h r i s t o p h e r , however, t h i s c o u r t c o n c l u d e d t h a t , 

once i t i s d e termined t h a t t h e r e i s a " ' " j u s t i f i a b l e d ecrease 

i n the number of p o s i t i o n s due t o d e c r e a s e d e n r o l l m e n t or 

d e c r e a s e d f u n d i n g , " ' " c o u r t s may not usurp the r o l e of the 

s c h o o l b o a r d i n d e t e r m i n i n g which p o s i t i o n s would be c a n c e l e d . 

C h r i s t o p h e r , 97 So. 3d a t 175 ( q u o t i n g Walker v. Montgomery  

Cnty. Bd. of Educ., 85 So. 3d 1008, 1016 ( A l a . C i v . App. 

2011)). See a l s o W i l l i a m s , 263 A l a . a t 375, 82 So. 2d a t 552 

(when t h e r e i s a " j u s t i f i a b l e decrease i n the number of 

t e a c h i n g p o s i t i o n s , " "the r i g h t of s e l e c t i o n i s a m a t t e r 

r e s t i n g e n t i r e l y w i t h the e mploying Board of E d u c a t i o n " ) . 
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Thus, t o the e x t e n t the h e a r i n g o f f i c e r e r r o n e o u s l y added an 

element r e q u i r i n g the Board t o j u s t i f y the t e r m i n a t i o n of 

Johnson's employment over t h a t of another s i m i l a r l y s i t u a t e d 

employee, t h a t a d d i t i o n was i n e r r o r . Because the h e a r i n g 

o f f i c e r d i d not reach t h a t f i n a l element, however, we conclude 

t h a t the e r r o r was h a r m l e s s . See Rule 45, A l a . R. App. P. 

With r e g a r d t o the q u e s t i o n whether the Board had proved 

t h a t i t was s u f f e r i n g a f i n a n c i a l h a r d s h i p , the h e a r i n g 

o f f i c e r assumed, w i t h o u t d e c i d i n g , t h a t i t was and proceeded 

t o determine t h a t the Board had f a i l e d t o prove t h a t i t had 

adopted the s u p p l e m e n t a l RIF p l a n i n response t o t h a t 

f i n a n c i a l h a r d s h i p . We agree w i t h the Board t h a t the h e a r i n g 

o f f i c e r e r r e d i n t h a t r e g a r d . 

The h e a r i n g o f f i c e r o bserved t h a t the Board had p r e s e n t e d 

no e v i d e n c e i n d i c a t i n g the c o s t s a v i n g s t h a t would be d e r i v e d 

from the t e r m i n a t i o n of Johnson's employment, o p i n i n g t h a t 

e l i m i n a t i n g her p o s i t i o n , " w i t h o u t r e d u c i n g or e l i m i n a t i n g the 

d u t i e s or the c o s t of p e r f o r m i n g those d u t i e s [ , ] may reduce 

the amount of s a l a r y i n one l i n e i t e m of the Board's budget, 

but i t does not p r o v i d e any r e a l s a v i n g s t o the Board." The 

h e a r i n g o f f i c e r d e t ermined t h a t the Board had p r e s e n t e d no 
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evi d e n c e of any c o s t s a v i n g s t o be d e r i v e d from the proposed 

t e r m i n a t i o n of Johnson's employment and n oted t h a t Salandy had 

t e s t i f i e d t h a t "the P r i n t Shop c o u l d not be o p e r a t e d w i t h o u t 

a person f i l l i n g the Employee's d u t i e s " and t h a t Seldon had 

i n d i c a t e d t h a t the p r i n t shop p r o v i d e d a net c o s t s a v i n g s t o 

the Board compared t o o u t s o u r c i n g t h a t work. 

We note f i r s t t h a t Salandy t e s t i f i e d t h a t she would be 

the o n l y employee r e m a i n i n g i n the p r i n t shop and t h a t 

o p e r a t i n g the p r i n t shop w i t h o u t Johnson would be " d i f f i c u l t . " 

S eldon t e s t i f i e d t h a t he and Dr. R i c h a r d s o n had d i s c u s s e d 

t h a t , i f everyone i n the p r i n t shop were s u b j e c t t o the 

s u p p l e m e n t a l RIF, the s c h o o l s would be s u b j e c t t o a d d i t i o n a l 

c o s t s f o r t h e i r p r i n t i n g . There i s no i n d i c a t i o n i n the 

t e s t i m o n y , however, t h a t t e r m i n a t i n g Johnson's employment 

would r e s u l t i n the c l o s i n g of the p r i n t shop. R e g a r d l e s s , 

the h e a r i n g o f f i c e r ' s a n a l y s i s , r e q u i r i n g the Board t o p r o v i d e 

e v i d e n c e of "the v a l u e of the work produced" by a p a r t i c u l a r 

employee, v i o l a t e s the r u l e e s t a b l i s h e d i n C h r i s t o p h e r and 

W i l l i a m s , s u p r a , t h a t the c o u r t s may not usurp the r o l e of the 

s c h o o l b o a r d i n d e t e r m i n i n g which employees s h o u l d be s e l e c t e d 

i n r e d u c i n g the number of p o s i t i o n s . 
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The t e s t i m o n y of b o t h Dr. Pouncey and Dr. R i c h a r d s o n 

i n d i c a t e d t h a t the t e r m i n a t i o n s made i n the s u p p l e m e n t a l RIF 

p l a n were n e c e s s a r y i n b a l a n c i n g the Board's budget. Dr. 

R i c h a r d s o n t e s t i f i e d t h a t he had attempted t o make c u t s t h a t 

l e a s t impacted the c l a s s r o o m and t h a t the s u p e r v i s o r s he spoke 

w i t h were not w i l l i n g t o g i v e up the number of employees he 

was r e q u i r e d t o c u t . John F. Brown, the d i r e c t o r of 

f a c i l i t i e s , maintenance, c o n s t r u c t i o n , t r a n s p o r t a t i o n , and 

s a f e t y f o r the s c h o o l system, t e s t i f i e d t h a t some peop l e he 

had s u p e r v i s e d had been t e r m i n a t e d from t h e i r employment and 

t h a t he d i s a g r e e d w i t h the d e c i s i o n t o t e r m i n a t e those 

p o s i t i o n s . By e f f e c t i v e l y c o n c l u d i n g t h a t the Board was 

r e q u i r e d t o p r e s e n t a c o s t - b e n e f i t a n a l y s i s r e g a r d i n g "the 

v a l u e of the work produced" by each employee t o prove t h a t the 

s p e c i f i c t e r m i n a t i o n s e n a c t e d i n the s u p p l e m e n t a l RIF 

r a t i o n a l l y a d d r e s s e d the f i n a n c i a l c i r c u m s t a n c e s of the Board, 

the h e a r i n g o f f i c e r i m p e r m i s s i b l y attempted t o determine 

whether "another course of a c t i o n o t h e r than the one taken by 

the s c h o o l board might have been w i s e r or more e q u i t a b l e . " 

Walker, 85 So. 3d a t 1016. See a l s o H u n t s v i l l e C i t y Bd. of  

Educ. v. F r a s i e r , [Ms. 2110427, Feb. 22, 2013] So. 3d 
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( A l a . C i v . App. 2013). Because the h e a r i n g o f f i c e r a c t e d 

o u t s i d e the s t a t u t o r y r e v i e w a u t h o r i t y c o n f e r r e d by the former 

FDA, we r e v e r s e the h e a r i n g o f f i c e r ' s d e c i s i o n , and we remand 

the cause f o r f u r t h e r c o n s i d e r a t i o n by the h e a r i n g o f f i c e r 

based on the p r e c e d i n g a n a l y s i s . 

I n her c r o s s - a p p e a l , Johnson argues t h a t the Board's 

t e r m i n a t i o n n o t i c e t o her was d e f e c t i v e under the p r o v i s i o n s 

of the former FDA. Because the d e t e r m i n a t i o n of t h a t i s s u e 

may a f f e c t the h e a r i n g o f f i c e r ' s d e c i s i o n on remand, we 

address the argument. 4 Johnson argues t h a t the t e r m i n a t i o n 

n o t i c e f a i l e d t o p r o v i d e a " s h o r t and p l a i n statement of the 

f a c t s " s u p p o r t i n g the reason g i v e n f o r t e r m i n a t i o n . See A l a . 

Code 1975, former § 36-2 6-103(a). C i t i n g Ex p a r t e S o l e y n , 33 

So. 3d 584 ( A l a . 2009), and B i s h o p S t a t e Community C o l l e g e v.  

A r c h i b l e , 33 So. 3d 588 ( A l a . C i v . App. 2009), Johnson 

a s s e r t s , among o t h e r t h i n g s , t h a t the n o t i c e f a i l e d t o mention 

the reasons f o r her t e r m i n a t i o n argued by the Board t o the 

h e a r i n g o f f i c e r , i n c l u d i n g a f u n d i n g d e f i c i t , a p o t e n t i a l 

4Johnson f i r s t r a i s e d the argument t h a t she had r e c e i v e d 
a d e f e c t i v e t e r m i n a t i o n n o t i c e i n her p o s t - h e a r i n g b r i e f . 
Without c o n c l u s i v e l y d e c i d i n g whether Johnson p r o p e r l y 
p r e s e r v e d the i s s u e f o r a p p e l l a t e r e v i e w , we address the 
argument out of an abundance of c a u t i o n . 
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t a k e o v e r of the Board's f i n a n c e s , or any c o n d i t i o n r e q u i r i n g 

the t e r m i n a t i o n of Johnson's employment. In A r c h i b l e and 

S o l e y n , the employees were t e r m i n a t e d based on misconduct. 33 

So. 3d a t 591. In the p r e s e n t case, t h e r e are no s p e c i f i c 

a l l e g a t i o n s of misconduct f o r Johnson t o defend a g a i n s t . See  

H u n t s v i l l e C i t y Bd. of Educ. v. Stranahan, [Ms. 2110252, March 

1, 2013] So. 3d , ( A l a . C i v . App. 2013) . 

A d d i t i o n a l l y , no e v i d e n c e was p r e s e n t e d i n d i c a t i n g t h a t the 

Board had r e l i e d on a f u n d i n g d e f i c i t or a p o t e n t i a l S t a t e 

t a k e o v e r as an independent reason f o r t e r m i n a t i n g Johnson's 

employment; r a t h e r , those reasons were r e f e r r e d t o o n l y i n 

r e l a t i o n t o the f i n a n c i a l d i f f i c u l t i e s t h a t were c i t e d i n 

Johnson's t e r m i n a t i o n n o t i c e and t h a t r e q u i r e d the 

i m p l e m e n t a t i o n of the s u p p l e m e n t a l RIF p l a n . 

Johnson f u r t h e r a s s e r t s t h a t the Board f a i l e d t o i n f o r m 

her of the reasons t h a t her p o s i t i o n as a p r i n t e r was s e l e c t e d 

t o be t e r m i n a t e d . As d i s c u s s e d above, the c o u r t s may not 

usurp the r o l e of the s c h o o l systems i n s e l e c t i n g the s p e c i f i c 

employees t o be t e r m i n a t e d . Thus, Johnson's a s s e r t i o n t h a t 

the Board must s p e c i f y the reasons r e g a r d i n g the t e r m i n a t i o n 

of employment of each employee a f f e c t e d by the s u p p l e m e n t a l 

RIF i s w i t h o u t m e r i t . 
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Johnson does not argue t h a t f i n a n c i a l d i f f i c u l t i e s d i d 

not r e q u i r e the i m p l e m e n t a t i o n of the supplement RIF; r a t h e r , 

she argues t h a t a l l the reasons t h a t l e d t o those d i f f i c u l t i e s 

were not l i s t e d i n the Board's n o t i c e t o her. We conclude 

t h a t s u f f i c i e n t n o t i c e was g i v e n t o Johnson r e g a r d i n g the 

proposed t e r m i n a t i o n of her employment, and we thus cannot 

agree w i t h Johnson t h a t the c o n t e n t of t h a t n o t i c e would 

i n d e p e n d e n t l y w a r r a n t the s e t t i n g a s i d e of the t e r m i n a t i o n of 

her employment (a d e t e r m i n a t i o n t h a t , we note, the h e a r i n g 

o f f i c e r was s i m i l a r l y u n w i l l i n g t o make). 

APPEAL REVERSED AND REMANDED. 

CROSS-APPEAL AFFIRMED. 

Thomas, Moore, and Donaldson, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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