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These two c o n s o l i d a t e d appeals are taken from a judgment 

of the Montgomery C i r c u i t C ourt d e t e r m i n i n g t h a t the F r i e n d s 

of H u r r i c a n e Creek ("FOHC") and John Wathen have s t a n d i n g t o 

seek ( a ) a d m i n i s t r a t i v e r e v i e w of an o r d e r e n t e r e d by the 

Alabama Department of E n v i r o n m e n t a l Management ("the 

Department") a s s e s s i n g monetary s a n c t i o n s a g a i n s t SDW, I n c . 

("the d e v e l o p e r " ) , a r e s i d e n t i a l d e v e l o p e r t h a t p u r p o r t e d l y 

d i s c h a r g e d c e r t a i n m a t e r i a l s i n t o an unnamed t r i b u t a r y ("the 

t r i b u t a r y " ) of C o t t o n d a l e Creek, a body of water t h a t f l o w s 

i n t o H u r r i c a n e C r e e k ; and ( b ) j u d i c i a l r e v i e w of an o r d e r 

e n t e r e d by the Alabama E n v i r o n m e n t a l Management Commission 

("the Commission") d e c l i n i n g t o address the m e r i t s of the 

a d m i n i s t r a t i v e - r e v i e w r e q u e s t made by FOHC and Wathen. The 

c i r c u i t c o u r t ' s judgment was e n t e r e d on remand from t h i s 

c o u r t ' s d e c i s i o n i n Alabama Department of E n v i r o n m e n t a l 

Management v. F r i e n d s of H u r r i c a n e Creek, 71 So. 3d 673 ( A l a . 

C i v . App. 2 0 1 1 ) ; t h a t o p i n i o n summarizes much of the p e r t i n e n t 

f a c t u a l and l e g a l b a c k g r o u n d : 

"Under Alabama law, the Department i s the s t a t e 
agency p r i m a r i l y r e s p o n s i b l e f o r a d m i n i s t e r i n g 
e n v i r o n m e n t a l l e g i s l a t i o n , i n c l u d i n g the Alabama 
Water P o l l u t i o n C o n t r o l A c t , A l a . Code 1975, § 22¬
22-1 e t seq. See A l a . Code 1975, § 22-22A-2(1). 
The Department i s v e s t e d w i t h the d i s c r e t i o n t o 
' a s s e s s [ ] a c i v i l p e n a l t y t o any pers o n who 
v i o l a t e s ' v a r i o u s e n v i r o n m e n t a l s t a t u t e s , i n c l u d i n g 
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those p e r t a i n i n g t o water p o l l u t i o n . A l a . Code 
1975, § 22-22A-5(18)a. Such a p e n a l t y , i f imposed, 
' s h a l l not be l e s s than $100.00 or exceed $25,000.00 
f o r each v i o l a t i o n , ' [ 1 ] s u b j e c t t o a $250,000 t o t a l , 
and each day t h a t a v i o l a t i o n c o n t i n u e s i s deemed, 
under Alabama law, t o be a s e p a r a t e v i o l a t i o n . A l a . 
Code 1975, § 22-22A-5(18)c. 

" P u r s u a n t t o n o t i c e s of v i o l a t i o n s e n t t o the 
d e v e l o p e r i n J u l y 2006 and Janu a r y 2008 as t o 
v a r i o u s c l a i m e d v i o l a t i o n s of b e s t management 
p r a c t i c e s as t o i t s W i l l i a m s b u r g development i n 
Tu s c a l o o s a County, the Department, i n September 
2008, i s s u e d an a d m i n i s t r a t i v e o r d e r d e t e r m i n i n g 
t h a t the d e v e l o p e r s h o u l d pay the Department a c i v i l 
p e n a l t y of $20,000 and t o take v a r i o u s measures 
d e s i g n e d t o c o r r e c t the c o n d i t i o n s , such as the 
d i s c h a r g e of sediments from the W i l l i a m s b u r g 
development, t h a t had been observed d u r i n g the 
Department's i n s p e c t i o n s . The Department and the 
d e v e l o p e r were the s o l e p a r t i e s t o t h a t 
a d m i n i s t r a t i v e p r o c e e d i n g . 

"Under Alabama law, the Commission i s the 
t r i b u n a l w i t h s t a t u t o r y a u t h o r i t y t o 'develop 
e n v i r o n m e n t a l p o l i c y f o r the s t a t e ' and t o 'hear and 
determine a p p e a l s ' brought by persons ' a g g r i e v e d by 
... a d m i n i s t r a t i v e a c t i o n [ s ] of the [D]epartment.' 
A l a . Code 1975, §§ 22-22A-6(a)(3) and (4) and 22-
22A-7(c). The Commission, i n a d m i n i s t r a t i v e - a p p e a l 
p r o c e e d i n g s , has the a u t h o r i t y t o ' m o d i f y [ ] , 
approv[e] or d i s a p p r o v [ e ] the [D]epartment's 
a d m i n i s t r a t i v e a c t i o n . ' A l a . Code 1975, § 22-22A-
7 ( c ) ( 3 ) . 

" I n October 2008, FOHC and Wathen f i l e d an 
a d m i n i s t r a t i v e a p p e a l w i t h the Commission 
c h a l l e n g i n g the p r o p r i e t y of the Department's o r d e r 
p e n a l i z i n g the d e v e l o p e r ; FOHC and Wathen contended 

1 T h a t p o r t i o n of § 22-22A-5(18)c. p r o v i d i n g f o r a $100 
minimum p e n a l t y has been r e p e a l e d . See A c t No. 2011-612, A l a . 
A c t s 2011. We ex p r e s s no o p i n i o n r e g a r d i n g the e f f e c t of t h a t 
r e p e a l upon t h i s case. 
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t h a t the Department's o r d e r a r b i t r a r i l y f a i l e d t o 
make c e r t a i n adverse f i n d i n g s as t o the d e v e l o p e r ' s 
conduct and t h a t the p e n a l t y amount a s s e s s e d i n the 
Department's o r d e r was so low as t o c o n s t i t u t e an 
abuse of the Department's d i s c r e t i o n . The 
Department, a p p e a r i n g as a respondent i n the 
a d m i n i s t r a t i v e a p p e a l , and the d e v e l o p e r , a p p e a r i n g 
as an i n t e r v e n o r , each a s s e r t e d , i n a d d i t i o n t o 
t h e i r s u b s t a n t i v e c o n t e n t i o n s , t h a t FOHC and Wathen 
were not a g g r i e v e d p a r t i e s e n t i t l e d t o ap p e a l from 
the Department's o r d e r . An e v i d e n t i a r y h e a r i n g i n 
the case was h e l d by a h e a r i n g o f f i c e r , a f t e r which 
t h a t o f f i c e r t r a n s m i t t e d t o the Commission and the 
p a r t i e s h i s recommended d i s p o s i t i o n of the a p p e a l . 
As t o the t h r e s h o l d s t a n d i n g i s s u e , the h e a r i n g 
o f f i c e r n oted h i s ' s e r i o u s doubts' t h a t FOHC and 
Wathen had s u f f e r e d i n j u r y or had been t h r e a t e n e d by 
i n j u r y as a r e s u l t of the Department's d e c i s i o n , but 
the h e a r i n g o f f i c e r proceeded t o ass e s s the m e r i t s 
of the a p p e a l , o p i n i n g t h a t the Department s h o u l d 
have imposed a $21,325 p e n a l t y a g a i n s t the 
d e v e l o p e r . A f t e r c o u n s e l f o r the Department, f o r 
the d e v e l o p e r , and f o r FOHC and Wathen had f i l e d 
o b j e c t i o n s t o the h e a r i n g o f f i c e r ' s proposed o r d e r , 
the Commission, by m a j o r i t y v o t e , i s s u e d on August 
21, 2009, a f i n a l o r d e r r e j e c t i n g the proposed o r d e r 
p r e p a r e d by the h e a r i n g o f f i c e r , c o n c l u d i n g t h a t the 
app e a l brought by FOHC and Wathen s h o u l d be 
d i s m i s s e d f o r l a c k of s t a n d i n g , and d e c l i n i n g t o 
r u l e on the s u b s t a n t i v e m e r i t s of the a p p e a l . " 

71 So. 3d a t 674-75. 

FOHC and Wathen appealed from the Commission's o r d e r t o 

the Montgomery C i r c u i t C o u r t , which e n t e r e d a judgment 

p u r p o r t i n g t o address the m e r i t s of the Department's September 

2008 o r d e r r a t h e r than the Commission's August 2009 o r d e r and 

to d i r e c t t h a t a new p e n a l t y be a s s e s s e d a g a i n s t the 

d e v e l o p e r . In our p r e v i o u s o p i n i o n , we co n c l u d e d t h a t the 
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c i r c u i t c o u r t had e r r e d i n f a i l i n g t o c o n s i d e r the q u e s t i o n of 

s t a n d i n g and had usurped the p r i m a r y j u r i s d i c t i o n of the 

Commission t o determine whether the Department's o r d e r was 

c o r r e c t . We remanded the cause t o the c i r c u i t c o u r t f o r t h a t 

c o u r t (a) " t o determine whether FOHC or Wathen i s a p a r t y or 

an a g g r i e v e d p e r s o n e n t i t l e d t o j u d i c i a l r e v i e w of the 

a d m i n i s t r a t i v e d e c i s i o n of the Commission so as t o invo k e t h a t 

c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n " ; (b) " i f the c o u r t 

determines t h a t such s u b j e c t - m a t t e r j u r i s d i c t i o n e x i s t s , t o 

determine whether FOHC or Wathen had s t a n d i n g t o seek 

a d m i n i s t r a t i v e r e v i e w of the Department's o r d e r " ; and (c) " i f 

the c o u r t determines t h a t FOHC and/or Wathen i n d e e d had 

s t a n d i n g t o seek a d m i n i s t r a t i v e r e v i e w , t o e n t e r a judgment i n 

compliance w i t h § 4 1 - 2 2 - 2 0 ( l ) [ , A l a . Code 1975,] and t o remand 

the cause t o the Commission t o d e c i d e the m e r i t s of the 

a d m i n i s t r a t i v e a p p e a l . " 71 So. 3d a t 677-78. 

A f t e r the i s s u a n c e of t h i s c o u r t ' s c e r t i f i c a t e of 

judgment i n the e a r l i e r a p p e a l , FOHC and Wathen moved f o r the 

e n t r y of a summary judgment i n t h e i r f a v o r , s e e k i n g 

a f f i r m a t i v e d e t e r m i n a t i o n s as t o the f i r s t and second i s s u e s 

a d d r e s s e d t o the c i r c u i t c o u r t on remand and a judgment 

remanding the cause t o the Commission f o r a d j u d i c a t i o n on the 

m e r i t s , and f i l e d b r i e f s i n sup p o r t of t h e i r p o s i t i o n ; the 
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d e v e l o p e r f i l e d a response i n o p p o s i t i o n , as d i d the 

Department and the Commission j o i n t l y . The c i r c u i t c o u r t 

e n t e r e d a judgment on December 20, 2011, i n which t h a t c o u r t 

c o n c l u d e d t h a t FOHC and Wathen were "'persons a g g r i e v e d ' under 

A l a . Code 1975, § 22-22A-7(c)," and the Alabama C o n s t i t u t i o n 

so as t o be " e n t i t l e d t o a d m i n i s t r a t i v e r e v i e w o f " the 

Department's o r d e r and " e n t i t l e d t o j u d i c i a l r e v i e w of the 

a d m i n i s t r a t i v e d e c i s i o n of the Commission" ; the cause was 

remanded t o the Commission f o r a d e c i s i o n on the m e r i t s . The 

d e v e l o p e r , the Department, and the Commission have a g a i n 

appealed. 

The Department and the Commission, i n t h e i r b r i e f s , 

g e n e r a l l y a s s e r t t h a t the c i r c u i t c o u r t ' s judgment i s wrong 

because, they say, Wathen f a i l e d t o demonstrate a t the 

Commission l e v e l any t h r e a t e n e d or a c t u a l i n j u r y and t h a t , as 

a r e s u l t , the c i r c u i t c o u r t never a c q u i r e d " j u d i c i a l 

j u r i s d i c t i o n " t o r e v i e w the Commission's o r d e r . I n c o n t r a s t , 

the d e v e l o p e r t a k e s a p o i n t - b y - p o i n t approach t o the c i r c u i t 

c o u r t ' s judgment, s e p a r a t e l y a t t a c k i n g t h a t c o u r t ' s 

d e t e r m i n a t i o n s as t o a d m i n i s t r a t i v e , s t a t u t o r y j u d i c i a l , and 

c o n s t i t u t i o n a l j u d i c i a l s t a n d i n g . Both s e t s of a p p e l l a n t s , 

however, i n c o r r e c t l y a s s e r t t h a t t h i s c o u r t i s t o a p p l y a 

d e f e r e n t i a l s t a n d a r d of r e v i e w t o the Commission's n o - s t a n d i n g 
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d e c i s i o n ; r a t h e r , the i s s u e of s t a n d i n g , as FOHC and Wathen 

c o r r e c t l y note, p r e s e n t s a pure q u e s t i o n of law, and 

i n t e r m e d i a t e r u l i n g s on t h a t i s s u e are not e n t i t l e d t o 

d e f e r e n c e on a p p e a l . See M e d i c a l Ass'n of Alabama v.  

Shoemake, 656 So. 2d 863, 865 ( A l a . C i v . App. 1995). 

We s t a r t w i t h the p r o p o s i t i o n t h a t , f o r a person t o 

demonstrate s t a n d i n g t o seek r e l i e f i n the c o u r t s of Alabama, 

t h a t p e r s o n must show "'(1) an a c t u a l c o n c r e t e and 

p a r t i c u l a r i z e d " i n j u r y i n f a c t " — "an i n v a s i o n of a l e g a l l y 

p r o t e c t e d i n t e r e s t " ; (2) a " c a u s a l c o n n e c t i o n between the 

i n j u r y and the conduct complained o f " ; and (3) a l i k e l i h o o d 

t h a t the i n j u r y w i l l be " r e d r e s s e d by a f a v o r a b l e d e c i s i o n . " ' " 

Ex p a r t e H e a l t h S o u t h Corp., 974 So. 2d 288, 293 ( A l a . 2007) 

( q u o t i n g S t i f f v. Alabama A l c o h o l i c Beverage C o n t r o l Bd., 878 

So. 2d 1138, 1141 ( A l a . 2003), q u o t i n g i n t u r n L u j a n v.  

Defenders of W i l d l i f e , 504 U.S. 555, 560-61 (1992)). Those 

elements of an a c t u a l or imminent i n j u r y , c a u s a t i o n , and 

r e d r e s s a b i l i t y , which have t h e i r o r i g i n s i n the "case or 

c o n t r o v e r s y " i n t e r p r e t i v e j u r i s p r u d e n c e p e r t a i n i n g t o A r t i c l e 

I I I of the U n i t e d S t a t e s C o n s t i t u t i o n , amount t o 

c o n s t i t u t i o n a l minima, a t l e a s t as t o the j u d i c i a l b r a n c h . 

See Hollywood M o b i l e E s t a t e s , L t d . v. Seminole T r i b e of  

F l o r i d a , 641 F. 3d 1259, 1265 (11th C i r . 2011); see a l s o 
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Pharmacia Corp. v. Suggs, 932 So. 2d 95, 97 n.4 ( i n d i c a t i n g 

t h a t S e c t i o n 139 of the Alabama C o n s t i t u t i o n of 1901 s i m i l a r l y 

empowers t h i s s t a t e ' s j u d i c i a r y t o " ' d e c i d e d i s c r e t e cases and 

c o n t r o v e r s i e s i n v o l v i n g p a r t i c u l a r p a r t i e s and s p e c i f i c 

f a c t s ' " r a t h e r than answering a b s t r a c t q u e s t i o n s ) ( q u o t i n g 

Alabama Power Co. v. C i t i z e n s of Alabama, 740 So. 2d 371, 381 

( A l a . 19 9 9 ) ) ) ; but see C l i m a x Molybdenum Co. v. S e c r e t a r y of  

Labor, 703 F.2d 447, 451 (10th C i r . 1983) ( i n d i c a t i n g t h a t 

a d m i n i s t r a t i v e a g e n c i e s are not bound by c o n s t i t u t i o n a l "case 

or c o n t r o v e r s y " r e q u i r e m e n t s ) . 

The p r i n c i p a l case i n which t h i s c o u r t has examined the 

i s s u e of s t a n d i n g of persons who are not s u b j e c t t o a 

proposed c i v i l - p e n a l t y o r d e r of the Department under A l a . Code 

1975, § 22-22A-5(18)c., i s Alabama Department of E n v i r o n m e n t a l  

Management v. L e g a l E n v i r o n m e n t a l A s s i s t a n c e F o u n d a t i o n , 973 

So. 2d 369 ( A l a . C i v . App. 2007) ( h e r e i n a f t e r "LEAF"). In 

LEAF, the Department proposed a consent o r d e r t h a t would have 

a s s e s s e d c e r t a i n c i v i l p e n a l t i e s a g a i n s t a v i o l a t o r of 

e m i s s i o n s t a n d a r d s , a f t e r which a t h i r d p e r s o n s u b m i t t e d 

w r i t t e n comments o b j e c t i n g t o the proposed o r d e r and r e q u e s t e d 

t h a t the proposed o r d e r be r e v i s e d b e f o r e i t s a d o p t i o n . A f t e r 

the proposed o r d e r had been i s s u e d by the Department w i t h o u t 

change, the t h i r d p e r s o n r e q u e s t e d a h e a r i n g b e f o r e the 
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Commission on the m a t t e r ; the Department o b j e c t e d t o the 

h e a r i n g r e q u e s t , a v e r r i n g t h a t the t h i r d p erson l a c k e d 

s t a n d i n g because, the Department s a i d , the t h i r d p erson had 

not s u f f e r e d any t h r e a t e n e d or a c t u a l harm as a r e s u l t of the 

Department's o r d e r and was not " a g g r i e v e d " by the o r d e r , and 

the Commission e n t e r e d an o r d e r of d i s m i s s a l a g r e e i n g w i t h the 

Department's p o s i t i o n . However, a f t e r the t h i r d p erson sought 

j u d i c i a l r e v i e w of the Commission's o r d e r , the c i r c u i t c o u r t , 

i n i t s judgment r e v e r s i n g the Commission's o r d e r , c o n c l u d e d 

t h a t the t h i r d p e r s o n had s t a n d i n g t o seek j u d i c i a l r e v i e w 

because, the c i r c u i t c o u r t s a i d , the t h i r d p e r s o n had been 

a g g r i e v e d by the Commission's o r d e r d i s m i s s i n g the h e a r i n g 

r e q u e s t . 

A f t e r the Department appealed t o t h i s c o u r t , two judges 

of t h i s c o u r t r e c u s e d themselves, r e d u c i n g the number of 

p a r t i c i p a t i n g judges t o t h r e e . The main o p i n i o n i n LEAF, 

p r e p a r e d by P r e s i d i n g Judge Thompson, began by c o n s i d e r i n g 

whether a t h i r d person's r i g h t t o a h e a r i n g b e f o r e the 

Commission i s dependent upon whether the t h i r d p e r s o n was 

a g g r i e v e d by an o r d e r of the Department; the main o p i n i o n 

c o n c l u d e d t h a t , n o t w i t h s t a n d i n g c o n t r a r y language i n the t i t l e 

t o A c t No. 397, A l a . A c t s 2003, which had m o d i f i e d A l a . Code 

1975, §§ 22-22A-5 and 22-22A-7, o n l y p a r t i e s a g g r i e v e d by 
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o r d e r s of the Department c o u l d seek an a d m i n i s t r a t i v e h e a r i n g 

b e f o r e the Commission and c o u l d s u b s e q u e n t l y seek j u d i c i a l 

r e v i e w i n the c i r c u i t c o u r t s of t h i s s t a t e of a d e c i s i o n of 

the Commission. The t h i r d p e r s o n i n LEAF was determined, i n 

the main o p i n i o n , not t o have been so a g g r i e v e d , and the main 

o p i n i o n c o n c l u d e d t h a t the c i r c u i t c o u r t ' s judgment had been 

e n t e r e d w i t h o u t s u b j e c t - m a t t e r j u r i s d i c t i o n . In c o n t r a s t , a 

s p e c i a l o p i n i o n adhered t o by the o t h e r two s i t t i n g members of 

t h i s c o u r t took i s s u e w i t h some of the premises and 

c o n c l u s i o n s of the main o p i n i o n , p a r t i c u l a r l y the premise t h a t 

a n o n a g g r i e v e d t h i r d p erson c o u l d not secure a r i g h t t o an 

a d m i n i s t r a t i v e h e a r i n g b e f o r e the Commission, but d i d agree 

w i t h the main o p i n i o n t h a t the t h i r d p erson c o u l d not seek 

j u d i c i a l r e l i e f i n the c i r c u i t c o u r t w i t h o u t b e i n g an 

a g g r i e v e d p a r t y based upon r u l e s of law g o v e r n i n g j u d i c i a l 

r e v i e w of a d m i n i s t r a t i v e a c t i o n s g e n e r a l l y . Thus, w h i l e LEAF 

d i d not, s t r i c t l y s p e a k i n g , have a m a j o r i t y r a t i o n a l e , the 

t h r e e p a r t i c i p a t i n g members of t h i s c o u r t agreed t h a t the 

c i r c u i t c o u r t ' s j u r i s d i c t i o n t o d e c i d e an ap p e a l from a 

d e c i s i o n of the Commission does i n d e e d t u r n on whether a 

pers o n who i s n e i t h e r the a l l e g e d v i o l a t i n g p a r t y nor a s t a t e 

e n v i r o n m e n t a l - e n f o r c e m e n t agency has s t a n d i n g t o seek r e l i e f 

from the j u d i c i a r y , an i n q u i r y t h a t l e a d s t h i s c o u r t back t o 
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the core q u e s t i o n whether the t h r e e elements i d e n t i f i e d i n Ex  

p a r t e H e a l t h S o u t h are p r e s e n t as t o FOHC and Wathen. 

In t h i s case, the d e v e l o p e r , i n c o n t e n d i n g t h a t the 

c i r c u i t c o u r t e r r e d i n d e t e r m i n i n g t h a t i t had j u r i s d i c t i o n t o 

hear the ap p e a l taken by FOHC and Wathen, argues t h a t two of 

the t h r e e elements s e t f o r t h i n H e a l t h S o u t h — c a u s a t i o n and 

r e d r e s s a b i l i t y — are m i s s i n g . In or d e r t o a s s e s s the 

soundness of t h a t c o n t e n t i o n , we must t u r n t o the r e c o r d 

p r e s e n t e d i n the f i r s t a p p e a l . 2 

As we noted i n our o p i n i o n i n the f i r s t a p p e a l i n t h i s 

case, " [ a ] l t h o u g h § 41-22-20 s e t s f o r t h a two-step p r o c e s s f o r 

s e c u r i n g j u d i c i a l r e v i e w " t h a t i n c l u d e s the f i l i n g of a 

p e t i t i o n f o r j u d i c i a l r e v i e w w i t h the c i r c u i t c o u r t , "the 

f i l i n g of a n o t i c e of a p p e a l t o the c i r c u i t c o u r t w i t h i n 30 

days has been h e l d s u f f i c i e n t under § 22-22A-7(c)(6) t o o b t a i n 

r e v i e w of a f i n a l o r d e r of the Commission" under Ex p a r t e  

Plumbers & S t e a m f i t t e r s , L o c a l 52, 622 So. 2d 347 ( A l a . 1993) . 

71 So. 3d a t 676. Because no j u d i c i a l - r e v i e w p e t i t i o n was 

f i l e d , u n l i k e i n most a d m i n i s t r a t i v e a p p e a l s , the r e c o r d made 

i n the c i r c u i t c o u r t i n t h i s case c o n t a i n s no i n i t i a l p l e a d i n g 

t h a t might o t h e r w i s e d e t a i l the c o n t e n t i o n s of FOHC and Wathen 

2 T h i s c o u r t has, by o r d e r , i n c o r p o r a t e d the r e c o r d from 
the f i r s t a p p e a l i n t o the r e c o r d i n t h i s a p p e a l . 
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w i t h r e s p e c t t o how the o r d e r of the Commission d e c l i n i n g t o 

d i s t u r b the o r d e r of the Department a s s e s s i n g a $20,000 

p e n a l t y a g a i n s t the d e v e l o p e r a g g r i e v e s them. However, the 

a d m i n i s t r a t i v e r e c o r d does c o n t a i n the f o l l o w i n g p e r t i n e n t 

averments on the p a r t of FOHC and Wathen t h a t , they contended, 

i n d i c a t e d t h e i r s t a n d i n g t o seek r e v i e w of the Department's 

o r d e r : 

"[FOHC] i s an Alabama n o n - p r o f i t , membership 
c o r p o r a t i o n the purposes of which are t o promote the 
u n d e r s t a n d i n g , a p p r e c i a t i o n , enjoyment, p r o t e c t i o n 
and s t e w a r d s h i p of H u r r i c a n e Creek and a l l i t s water 
r e s o u r c e s ; and t o m a i n t a i n and r e s t o r e the c h e m i c a l , 
p h y s i c a l , and b i o l o g i c a l i n t e g r i t y of H u r r i c a n e 
Creek's a q u a t i c ecosystems. Members of H u r r i c a n e 
Creek use and e n j o y the unnamed t r i b u t a r y of 
C o t t o n d a l e Creek f o r r e c r e a t i o n , i n c l u d i n g but not 
l i m i t e d t o w i l d l i f e o b s e r v a t i o n , n a t u r e and 
landscape o b s e r v a t i o n , and a e s t h e t i c enjoyment; 
C o t t o n d a l e Creek f o r r e c r e a t i o n i n c l u d i n g but not 
l i m i t e d t o k a y a k i n g , w i l d l i f e o b s e r v a t i o n , n a t u r e 
and landscape o b s e r v a t i o n and photography, and 
a e s t h e t i c enjoyment; and H u r r i c a n e Creek f o r 
r e c r e a t i o n i n c l u d i n g but not l i m i t e d t o canoeing, 
k a y a k i n g , f i s h i n g , swimming, w i l d l i f e o b s e r v a t i o n , 
n a t u r e and landscape o b s e r v a t i o n and photography, 
and a e s t h e t i c enjoyment. 

"... John Wathen uses and e n j o y s C o t t o n d a l e 
Creek f o r r e c r e a t i o n , i n c l u d i n g but not l i m i t e d t o 
k a y a k i n g , w i l d l i f e o b s e r v a t i o n , n a t u r e and landscape 
o b s e r v a t i o n and photography, and a e s t h e t i c 
enjoyment; and H u r r i c a n e Creek f o r r e c r e a t i o n , 
i n c l u d i n g but not l i m i t e d t o canoeing, k a y a k i n g , 
f i s h i n g , w i l d l i f e o b s e r v a t i o n , n a t u r e and landscape 
o b s e r v a t i o n and photography, and a e s t h e t i c 
enjoyment. 

12 
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"... The v i o l a t i o n s of NPDES R e g i s t r a t i o n No. 
ALR165846, [Ala.] Admin. Code. [ E n v t ' l Mgmt.] Chap. 
335-6-12, and A l a . Code § 22-22-9 committed by [the 
d e v e l o p e r ] have d i m i n i s h e d the r e c r e a t i o n a l and 
a e s t h e t i c enjoyment of the unnamed t r i b u t a r y of 
C o t t o n d a l e Creek, C o t t o n d a l e Creek, and H u r r i c a n e 
Creek by members of [FOHC] and by John Wathen. [FOHC 
and Wathen] b e l i e v e t h a t the $20,000 p e n a l t y 
a s s e s s e d i n Order No. 08-203-MNPS i s not s u f f i c i e n t 
t o d e t e r f u t u r e v i o l a t i o n s of NPDES R e g i s t r a t i o n No. 
ALR165846, [Ala. ] Admin. Code. [ E n v t ' l Mgmt.] Chap. 
335-6-12, and A l a . Code § 22-22-9 by [the d e v e l o p e r ] 
and i s not s u f f i c i e n t t o r e d r e s s the i n j u r i e s 
s u f f e r e d by [FOHC and Wathen]. [FOHC and Wathen's] 
f u t u r e r e c r e a t i o n a l use and a e s t h e t i c enjoyment of 
the unnamed t r i b u t a r y of C o t t o n d a l e Creek, 
C o t t o n d a l e Creek, and H u r r i c a n e Creek w i l l c o n t i n u e 
t o be d i m i n i s h e d because of t h e i r b e l i e f t h a t the 
$20,000 p e n a l t y a s s e s s e d i n Order No. 08-203-MNPS i s 
not s u f f i c i e n t t o d e t e r f u t u r e v i o l a t i o n s . " 

I t i s c l e a r from the f o r e g o i n g t h a t the gravamen of FOHC's and 

Wathen's e f f o r t s are not c h a l l e n g i n g the a c t i o n s of the 

Department or the Commission t o r e g u l a t e or not t o r e g u l a t e 

them, but are o n l y c h a l l e n g i n g a c t i o n s d i r e c t e d toward the 

d e v e l o p e r . As the Court noted i n L u j a n : 

"When [a] s u i t i s one c h a l l e n g i n g the l e g a l i t y 
of government a c t i o n or i n a c t i o n , the n a t u r e and 
e x t e n t of f a c t s t h a t must be [shown] i n o r d e r t o 
e s t a b l i s h s t a n d i n g depends c o n s i d e r a b l y upon whether 
the p l a i n t i f f i s h i m s e l f an o b j e c t of the a c t i o n (or 
forgone a c t i o n ) a t i s s u e . ... When ... a p l a i n t i f f ' s 
a s s e r t e d i n j u r y a r i s e s from the government's 
a l l e g e d l y u n l a w f u l r e g u l a t i o n (or l a c k of 
r e g u l a t i o n ) of someone e l s e , much more i s needed. 
In t h a t c i r c u m s t a n c e , c a u s a t i o n and r e d r e s s a b i l i t y 
o r d i n a r i l y hinge on the response of the r e g u l a t e d 
(or r e g u l a b l e ) t h i r d p a r t y t o the government a c t i o n 
or i n a c t i o n -- and perhaps on the response of o t h e r s 
as w e l l . The e x i s t e n c e of one or more of the 
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e s s e n t i a l elements of s t a n d i n g 'depends on the 
u n f e t t e r e d c h o i c e s made by independent a c t o r s not 
b e f o r e the c o u r t s and whose e x e r c i s e of broad and 
l e g i t i m a t e d i s c r e t i o n the c o u r t s cannot presume 
e i t h e r t o c o n t r o l or t o p r e d i c t , ' and i t becomes the 
burden of the p l a i n t i f f t o adduce f a c t s showing t h a t 
those c h o i c e s have been or w i l l be made i n such 
manner as t o produce c a u s a t i o n and p e r m i t 
r e d r e s s a b i l i t y of i n j u r y . Thus, when the p l a i n t i f f 
i s not h i m s e l f the o b j e c t of the government a c t i o n 
or i n a c t i o n he c h a l l e n g e s , s t a n d i n g i s not 
p r e c l u d e d , but i t i s o r d i n a r i l y ' s u b s t a n t i a l l y more 
d i f f i c u l t ' t o e s t a b l i s h . " 

504 U.S. a t 561-62 ( c i t a t i o n s o m i t t e d ) . 

I t s h o u l d be remembered i n t h i s r e g a r d t h a t the u l t i m a t e 

r e l i e f sought by FOHC and Wathen i n t h e i r f i l i n g s i s i n the 

na t u r e of an i n c r e a s e d c i v i l p e n a l t y p a y a b l e t o the S t a t e of 

Alabama w i t h r e s p e c t t o a completed v i o l a t i o n of e n v i r o n m e n t a l 

laws and r e g u l a t i o n s -- v i o l a t i o n s t h a t , the Commission's 

h e a r i n g o f f i c e r d etermined, caused no o b j e c t i v e i n j u r y t o 

H u r r i c a n e Creek or i t s t r i b u t a r i e s . Any a e s t h e t i c or p s y c h i c 

i n j u r y done t o Wathen or the members of FOHC r e s u l t i n g from 

the p o s s i b l e c o n t i n u e d e x i s t e n c e of t u r b i d waters downstream 

from the d e v e l o p e r ' s W i l l i a m s b u r g development w i l l thus not be 

remedied; r a t h e r , those persons w i l l d e r i v e o n l y the a b s t r a c t 

s a t i s f a c t i o n t h a t a p e r c e i v e d wrongdoer such as the d e v e l o p e r 

has r e c e i v e d what might be viewed as " j u s t d e s s e r t s " f o r 

e n v i r o n m e n t a l v i o l a t i o n s . Such " [ r ] e l i e f t h a t does not remedy 

the i n j u r y " does not s a t i s f y the r e d r e s s a b i l i t y element of 
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s t a n d i n g . S t e e l Co. v. C i t i z e n s f o r a B e t t e r E n v ' t, 523 U.S. 

83, 107 (1998). A l t h o u g h we acknowledge t h a t c i v i l p e n a l t i e s 

t h a t are pa y a b l e t o the p u b l i c f i s c may b e n e f i t p l a i n t i f f s so 

as t o w a r r a n t a f i n d i n g of r e d r e s s a b i l i t y i f the p e n a l t i e s 

encourage a defendant t o abate c u r r e n t v i o l a t i o n s and p r e v e n t 

f u t u r e ones, see g e n e r a l l y F r i e n d s of the E a r t h , I n c . v.  

L a i d l a w E n v i r o n m e n t a l S e r v i c e s , 528 U.S. 167, 186-88 (2000), 

the r e c o r d i n t h i s case r e v e a l s t h a t the d e v e l o p e r had 

d i v e s t e d i t s e l f by mid-2008 of i t s i n t e r e s t s i n a l l b ut 4 of 

the 47 l o t s i n the W i l l i a m s b u r g s u b d i v i s i o n and t h a t the 

d e v e l o p e r ' s p r i n c i p a l owner t e s t i f i e d t h a t the d e v e l o p e r i s 

now u n p r o f i t a b l e and would s t r u g g l e t o pay even the r e l a t i v e l y 

low p e n a l t y l e v i e d by the Department. 

Because we agree w i t h the d e v e l o p e r t h a t FOHC and Wathen 

l a c k s t a n d i n g t o a s s e r t t h e i r c l a i m s s e e k i n g a d d i t i o n a l 

p e n a l t i e s a g a i n s t the d e v e l o p e r because of a f a i l u r e t o 

demonstrate c a u s a t i o n and r e d r e s s a b i l i t y i n t h i s s e t t i n g , we 

conclude t h a t the c i r c u i t c o u r t e r r e d i n e x e r c i s i n g 

j u r i s d i c t i o n t o re v i e w the o r d e r of the Commission d e c l i n i n g 

t o r e v i e w the m e r i t s of the Department's c i v i l - p e n a l t y o r d e r . 3 

3Based upon our c o n c l u s i o n as t o the fundamental i s s u e of 
s t a n d i n g t o seek j u d i c i a l r e v i e w , we p r e t e r m i t c o n s i d e r a t i o n 
of o t h e r i s s u e s p r e s e n t e d by the a p p e l l a n t s , i n c l u d i n g whether 
FOHC and Wathen had s t a n d i n g t o seek a d m i n i s t r a t i v e r e v i e w . 
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Because a judgment e n t e r e d w i t h o u t j u r i s d i c t i o n i s v o i d and a 

v o i d judgment w i l l not support an a p p e a l , see LEAF, 973 So. 2d 

at 380, we d i s m i s s the appeals taken by the Department, the 

Commission, and the d e v e l o p e r ; i n so d o i n g , however, we 

i n s t r u c t the c i r c u i t c o u r t t o va c a t e i t s December 20, 2011, 

judgment and t o d i s m i s s the appeal taken by FOHC and Wathen. 

APPEALS DISMISSED WITH INSTRUCTIONS TO THE CIRCUIT COURT. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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