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Benjamin Larkin, J r . , i n d i v i d u a l l y and d/b/a Larkin Fine 

Furniture 

v. 

Branch Banking and Trust Company 
Appeal from Montgomery C i r c u i t Court 

(CV-11-900898) 

BRYAN, Judge. 

Benjamin L a r k i n , J r . , i n d i v i d u a l l y and d/b/a L a r k i n F i n e 

F u r n i t u r e ( " L a r k i n " ) , appeals from the d e n i a l of a motion t o 

s e t a s i d e a d e f a u l t judgment e n t e r e d i n f a v o r of Branch 
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Banking and T r u s t Company ("BB&T"). We r e v e r s e and remand. 

On J u l y 15, 2011, BB&T sued L a r k i n , a l l e g i n g c l a i m s of 

n e g l i g e n c e , wantonness, u n j u s t enrichment, b r e a c h of c o n t r a c t , 

money l e n t , money had and r e c e i v e d , and m i s r e p r e s e n t a t i o n . 

The r e c o r d on a p p e a l c o n t a i n s a s i g n e d r e t u r n - o n - s e r v i c e form 

i n d i c a t i n g t h a t L a r k i n was s e r v e d w i t h the summons and 

c o m p l a i n t on J u l y 18, 2011. On August 24, 2011, BB&T f i l e d a 

motion f o r an e n t r y of d e f a u l t and a motion f o r a d e f a u l t 

judgment. 

On August 26, 2011, L a r k i n , a c t i n g pro se, made h i s f i r s t 

appearance i n the a c t i o n by f i l i n g a motion t o d i s m i s s the 

c o m p l a i n t on the ground t h a t the d i s p u t e i s s u b j e c t t o 

a r b i t r a t i o n . A l t h o u g h L a r k i n s t y l e d the motion b o t h as a 

motion t o d i s m i s s and as an answer, i t was, i n s u b s t a n c e , a 

motion t o d i s m i s s under Rule 1 2 ( b ) , A l a . R. C i v . P., f o r 

f a i l u r e t o s t a t e a c l a i m upon which r e l i e f can be g r a n t e d . 

Four days l a t e r , on August 30, 2011, the t r i a l c o u r t e n t e r e d 

a d e f a u l t judgment a g a i n s t L a r k i n , p u r s u a n t t o Rule 5 5 ( b ) ( 2 ) , 

A l a . R. C i v . P., i n the amount of $84,984.53. A l t h o u g h the 

d e f a u l t judgment s t a t e d t h a t a d e f a u l t a g a i n s t L a r k i n had 

p r e v i o u s l y been e n t e r e d , see Rule 5 5 ( a ) , A l a . R. C i v . P., and 
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d i s c u s s i o n , i n f r a , the r e c o r d does not s u p p o r t t h a t statement. 

On September 23, 2011, L a r k i n f i l e d a motion t o s e t a s i d e the 

d e f a u l t judgment, p u r s u a n t t o Rule 5 5 ( c ) , A l a . R. C i v . P. The 

motion t o s e t a s i d e the d e f a u l t judgment was d e n i e d by 

o p e r a t i o n of law, p u r s u a n t t o Rule 59.1, A l a . R. C i v . P. 

L a r k i n , a c t i n g pro se, t i m e l y a p p e a l e d t o the supreme c o u r t , 

and t h a t c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t 

t o § 12-2-7(6), A l a . Code 1975. 

On a p p e a l , L a r k i n argues, among o t h e r t h i n g s , t h a t the 

t r i a l c o u r t e r r e d i n e n t e r i n g a d e f a u l t judgment a f t e r L a r k i n 

had f i l e d the motion t o d i s m i s s . Because we conclude t h a t 

L a r k i n c o u l d not have been i n d e f a u l t upon f i l i n g the motion 

t o d i s m i s s , we agree t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g a 

d e f a u l t judgment. 

I n i t i a l l y , "'[w]e note t h a t our p o l i c y f a v o r s the 

d e t e r m i n a t i o n of cases on the m e r i t s , d i s f a v o r i n g d e f a u l t 

judgments.'" P r o g r e s s Indus., I n c . v. W i l s o n , 52 So. 3d 500, 

506 ( A l a . 2010) ( q u o t i n g D i a l v. S t a t e , 374 So. 2d 361, 362 

( A l a . C i v . App. 1979), c i t i n g i n t u r n C o c k r e l l v. World's  

F i n e s t C h o c o l a t e Co., 349 So. 2d 1117, 1120 ( A l a . 1977) 

( o v e r r u l e d on o t h e r grounds by Ex p a r t e K e i t h , 771 So. 2d 1018 
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( A l a . 1 9 9 8 ) ) ) . Rule 55, A l a . R. C i v . P., p r o v i d e s the 

procedure f o r o b t a i n i n g a d e f a u l t judgment. Rule 55 p r o v i d e s , 

i n p e r t i n e n t p a r t : 

"(a) E n t r y . When a p a r t y a g a i n s t whom a judgment 
f o r a f f i r m a t i v e r e l i e f i s sought has f a i l e d t o p l e a d 
or o t h e r w i s e defend as p r o v i d e d by these R u l e s and 
t h a t f a c t i s made t o appear by a f f i d a v i t or 
o t h e r w i s e , the c l e r k s h a l l e n t e r the p a r t y ' s 
d e f a u l t . The c l e r k ' s e n t r y of d e f a u l t may be made 
e l e c t r o n i c a l l y . 

"(b) Judgment. Judgment by d e f a u l t may be 
e n t e r e d as f o l l o w s : 

"(1) By the C l e r k . When the 
p l a i n t i f f ' s c l a i m a g a i n s t a defendant i s 
f o r a sum c e r t a i n or f o r a sum which can by 
computation be made c e r t a i n , the c l e r k upon 
r e q u e s t of the p l a i n t i f f and upon a f f i d a v i t 
of the amount due s h a l l e n t e r judgment f o r 
t h a t amount and c o s t s a g a i n s t the 
defendant, i f the defendant has been 
d e f a u l t e d f o r f a i l u r e t o appear and i f the 
defendant i s not a minor or incompetent 
p e r s o n . 

"(2) By the C o u r t . In a l l o t h e r cases 
the p a r t y e n t i t l e d t o a judgment by d e f a u l t 
s h a l l a p p l y t o the c o u r t t h e r e f o r ; but no 
judgment by d e f a u l t s h a l l be e n t e r e d (A) 
a g a i n s t a minor, or (B) a g a i n s t an 
incompetent p e r s o n , u n l e s s the minor or the 
incompetent pe r s o n i s r e p r e s e n t e d i n the 
a c t i o n by a g e n e r a l g u a r d i a n or o t h e r 
r e p r e s e n t a t i v e as p r o v i d e d i n Rule 1 7 ( c ) [ , 
A l a . R. C i v . P.,] who has appeared t h e r e i n . 
I f the p a r t y a g a i n s t whom judgment by 
d e f a u l t i s sought has appeared i n the 
a c t i o n , the p a r t y (or, i f a p p e a r i n g by 
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r e p r e s e n t a t i v e , the p a r t y ' s r e p r e s e n t a t i v e ) 
s h a l l be s e r v e d w i t h w r i t t e n n o t i c e of the 
a p p l i c a t i o n f o r judgment a t l e a s t t h r e e (3) 
days p r i o r t o the h e a r i n g on such 
a p p l i c a t i o n , p r o v i d e d , however, t h a t 
judgment by d e f a u l t may be e n t e r e d by the 
c o u r t on the day the case i s s e t f o r t r i a l 
w i t h o u t such t h r e e (3) days n o t i c e . I f , i n 
o r d e r t o enable the c o u r t t o e n t e r judgment 
or t o c a r r y i t i n t o e f f e c t , i t i s n e c e s s a r y 
t o t ake an account or t o determine the 
amount of damages or t o e s t a b l i s h the t r u t h 
of any averment by e v i d e n c e or t o make an 
i n v e s t i g a t i o n of any o t h e r m a t t e r , the 
c o u r t may conduct such h e a r i n g s or o r d e r 
such r e f e r e n c e s as i t deems n e c e s s a r y and 
p r o p e r and s h a l l a c c o r d a r i g h t of t r i a l by 
j u r y p u r s u a n t t o the p r o v i s i o n s of Rule 
38[, A l a . R. C i v . P . ] . " 

Thus, under Rule 5 5 ( a ) , a p a r t y i s s u b j e c t t o an e n t r y of 

d e f a u l t by the c l e r k i f the p a r t y "has f a i l e d t o p l e a d or 

o t h e r w i s e defend." Upon the e n t r y of d e f a u l t , the 

n o n d e f a u l t i n g p a r t y may secure a d e f a u l t judgment under Rule 

55(b)(1) or (2). In t h i s case, BB&T moved f o r an e n t r y of 

d e f a u l t on August 24, 2011. However, the r e c o r d does not 

e s t a b l i s h t h a t the c l e r k e n t e r e d a d e f a u l t b e f o r e L a r k i n f i l e d 

a motion t o d i s m i s s on August 26, 2011. Thus, the i s s u e i s 

whether L a r k i n , by f i l i n g the motion t o d i s m i s s b e f o r e an 

e n t r y of d e f a u l t , " o t h e r w i s e d e f e n d [ e d ] " under Rule 5 5 ( a ) , 

thus p r e c l u d i n g an e n t r y of d e f a u l t and a d e f a u l t judgment. 
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In o t h e r words, we must determine whether L a r k i n was s u b j e c t 

t o d e f a u l t a f t e r f i l i n g the motion t o d i s m i s s . 

T h i s c o u r t a d d r e s s e d such a s i t u a t i o n i n C orcoran v.  

C o r c o r a n , 353 So. 2d 805 ( A l a . C i v . App. 1978) . In C o r c o r a n , 

a w i f e sued her husband f o r a d i v o r c e . The husband f i l e d a 

motion t o d i s m i s s , a s s e r t i n g i n s u f f i c i e n c y of s e r v i c e of 

p r o c e s s and l a c k of p e r s o n a l j u r i s d i c t i o n . The w i f e then 

f i l e d a motion f o r a d e f a u l t judgment, which the t r i a l c o u r t 

d e n i e d . The t r i a l c o u r t c o n c l u d e d t h a t i t l a c k e d p e r s o n a l 

j u r i s d i c t i o n , and the w i f e appealed. On a p p e a l , the w i f e 

argued, among o t h e r t h i n g s , t h a t the t r i a l c o u r t had e r r e d by 

not e n t e r i n g a d e f a u l t judgment a f t e r the husband had e n t e r e d 

a motion t o d i s m i s s . T h i s c o u r t d i s a g r e e d , s t a t i n g t h a t " [ i ] t 

i s c l e a r ... t h a t the f i l i n g of the motion t o d i s m i s s , which 

c h a l l e n g e d the j u r i s d i c t i o n of the c o u r t , would p r e c l u d e the 

e n t r y of a d e f a u l t b e f o r e the d i s p o s i t i o n of the motion. See 

N a t i o n a l D i s t i l l e r s P r o d u c t s C o r p o r a t i o n v. Hindech, 10 F.R.D. 

229 (D.C. C o l o . 1950)." 353 So. 2d a t 809. See a l s o Barbee  

v. Barbee, 624 So. 2d 645 ( A l a . C i v . App. 1993) ( i n d i c a t i n g 

t h a t a motion c h a l l e n g i n g venue would p r e v e n t a defendant from 

b e i n g i n d e f a u l t ) . 
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F e d e r a l R u l e s o f C i v i l Procedure 55(a) and (b), which 

govern the e n t r i e s o f d e f a u l t and d e f a u l t judgment i n f e d e r a l 

c o u r t s , are s i m i l a r t o Alabama Rul e s 55(a) and ( b ) . In 

p a r t i c u l a r , F e d e r a l Rule 5 5 ( a ) , l i k e Alabama Rule 5 5 ( a ) , 

p r o v i d e s t h a t the f a i l u r e " t o p l e a d or o t h e r w i s e defend" i s a 

p r e r e q u i s i t e f o r an e n t r y of d e f a u l t by the c l e r k . Under the 

f e d e r a l r u l e s , the term " o t h e r w i s e defend" i n c l u d e s 

"the a s s e r t i o n of those defenses t h a t , under Rule 
1 2 ( b ) , [ F e d . R. C i v . P.,] may be made by motion 
r a t h e r than i n the p l e a d i n g s . These defenses 
i n c l u d e c h a l l e n g e s t o s u b j e c t m a t t e r or p e r s o n a l 
j u r i s d i c t i o n , venue, and s u f f i c i e n c y of p r o c e s s or 
s e r v i c e of p r o c e s s ; motions t o d i s m i s s f o r f a i l u r e 
t o s t a t e a c l a i m on which r e l i e f may be g r a n t e d ; and 
motions r a i s i n g the i s s u e of f a i l u r e t o j o i n a p a r t y 
under Rule 19 [ F e d . R. C i v . P . ] . A p a r t y who 
i n t e r p o s e s one of these d e f e n s e s , even though the 
p a r t y has not s e r v e d a r e s p o n s i v e p l e a d i n g , i s not 
i n d e f a u l t . " 

10 J . Moore, Moore's F e d e r a l P r a c t i c e § 5 5 . 1 1 [ 2 ] [ b ] [ i ] (3d ed. 

2012) ( f o o t n o t e o m i t t e d ) . See a l s o 10A C. W r i g h t , A. M i l l e r 

& M. Kane, F e d e r a l P r a c t i c e and Procedure: C i v i l 3d § 2682 

("The words 'ot h e r w i s e defend' r e f e r t o the i n t e r p o s i t i o n of 

v a r i o u s c h a l l e n g e s t o such m a t t e r s as s e r v i c e , venue, and the 

s u f f i c i e n c y of the p r i o r p l e a d i n g , any of which might p r e v e n t 

a d e f a u l t i f pursued i n the absence of a r e s p o n s i v e 

p l e a d i n g . " ) ( f o o t n o t e o m i t t e d ) ; and Bass v. Hoagland, 172 F.2d 
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205, 210 (5th C i r . 1949) ("The words 'ot h e r w i s e defend' r e f e r 

t o a t t a c k s on the s e r v i c e , or motions t o d i s m i s s , or f o r 

b e t t e r p a r t i c u l a r s , and the l i k e , which may p r e v e n t d e f a u l t 

w i t h o u t p r e s e n t l y p l e a d i n g t o the m e r i t s . " ) . 

In t h i s case, b e f o r e an e n t r y of d e f a u l t , L a r k i n moved t o 

d i s m i s s on the ground t h a t the d i s p u t e i s s u b j e c t t o 

a r b i t r a t i o n . Based on the f o r e g o i n g a u t h o r i t i e s , we conclude 

t h a t L a r k i n " o t h e r w i s e d e f e n d [ e d ] " under Rule 55(a) by f i l i n g 

h i s motion, thus p r e c l u d i n g an e n t r y of d e f a u l t . Because 

L a r k i n was not s u b j e c t t o d e f a u l t and because no e n t r y of 

d e f a u l t c o u l d have p r o p e r l y been e n t e r e d , i t f o l l o w s t h a t the 

t r i a l c o u r t e r r e d by e n t e r i n g a d e f a u l t judgment. 

The t r i a l c o u r t e r r e d i n e n t e r i n g the d e f a u l t judgment 

a g a i n s t L a r k i n . We r e v e r s e the judgment, and we remand the 

case f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . Because we 

are r e v e r s i n g the judgment on the f o r e g o i n g ground, we 

p r e t e r m i t d i s c u s s i o n of the o t h e r arguments r a i s e d by L a r k i n 

on a p p e a l . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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