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BRYAN, Judge. 

Diana Massey appeals from a summary judgment i n f a v o r of 

the F l o r e n c e C i t y Board of E d u c a t i o n ("the b o a r d " ) , the 

i n d i v i d u a l members of the b o a r d ("the b o a r d members"), i n 
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t h e i r o f f i c i a l c a p a c i t i e s , 1 and the s u p e r i n t e n d e n t of the 

boar d ("the s u p e r i n t e n d e n t " ) , i n her o f f i c i a l c a p a c i t y . 2 We 

a f f i r m . 

E f f e c t i v e March 10, 2004, the boa r d employed Massey, who 

i s a r e g i s t e r e d nurse, f o r the p o s i t i o n of "Head S t a r t H e a l t h 

and Data E n t r y C o o r d i n a t o r " a t the Handy Head S t a r t F a m i l y 

S e r v i c e C e nter ("Handy Head S t a r t " ) . On August 10, 2010, the 

boar d t r a n s f e r r e d Massey t o the p o s i t i o n of " R e g i s t e r e d Nurse" 

a t Weeden Elementary S c h o o l . 

W h ile she was employed as Head S t a r t H e a l t h and Data 

E n t r y C o o r d i n a t o r a t Handy Head S t a r t , Massey was p a i d the 

s a l a r y s p e c i f i e d f o r t h a t p o s i t i o n on the board's s a l a r y 

s c h e d u l e f o r i t s Head S t a r t and E a r l y Head S t a r t s t a f f . S i n c e 

b e i n g t r a n s f e r r e d t o the p o s i t i o n of R e g i s t e r e d Nurse a t 

Weeden Elementary S c h o o l on August 10, 2010, Massey has been 

p a i d the s a l a r y s p e c i f i e d f o r the p o s i t i o n of R e g i s t e r e d Nurse 

1The b o a r d members are V i c k i Kirkman, Tom W i s s e r t , B i l l 
J o r d an, MaLeah Chaney, L a u r a Hardeman, and J i m F i s h e r . 

2When Massey f i l e d her a c t i o n , the s u p e r i n t e n d e n t was Dr. 
Kendy Behrends. W h i l e the a c t i o n was pending i n the t r i a l 
c o u r t , Behrends r e t i r e d and her s u c c e s s o r , Dr. Janet Womack, 
was a u t o m a t i c a l l y s u b s t i t u t e d f o r Behrends p u r s u a n t t o Rule 
2 5 ( d ) ( 1 ) , A l a . R. C i v . P. 
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on the board's s a l a r y s c h e d u l e f o r i t s employees a t s c h o o l s 

t h a t s e r v e c h i l d r e n i n k i n d e r g a r t e n and grades 1 through 12 

("the K-12 s a l a r y s c h e d u l e " ) . 

The annual e d u c a t i o n budget a c t s f o r f i s c a l y e a r s 2007¬

2008, 2008-2009, 2009-2010, and 2010-2011 c o n t a i n e d minimum-

s a l a r y s c h e d u l e s f o r s c h o o l nurses ("the minimum-salary 

s c h e d u l e s " ) . The s a l a r y Massey was p a i d w h i l e she was Head 

S t a r t H e a l t h and Data E n t r y C o o r d i n a t o r a t Handy Head S t a r t 

was lower than b o t h the s a l a r y s p e c i f i e d by the minimum-salary 

s c h e d u l e s f o r a s c h o o l nurse w i t h e x p e r i e n c e comparable t o 

Massey's and the s a l a r y s p e c i f i e d by the K-12 s a l a r y s c h e d u l e 

f o r a R e g i s t e r e d Nurse w i t h e x p e r i e n c e comparable t o Massey's. 

On March 3, 2009, Massey sued the board, the b o a r d 

members, and the s u p e r i n t e n d e n t , c l a i m i n g t h a t , b e g i n n i n g w i t h 

f i s c a l year 2007-2008, the b o a r d s h o u l d have p a i d her f o r her 

s e r v i c e as Head S t a r t H e a l t h and Data E n t r y C o o r d i n a t o r a t 

Handy Head S t a r t e i t h e r the s a l a r y s p e c i f i e d f o r a s c h o o l 

nurse w i t h e x p e r i e n c e comparable t o Massey's on the minimum-

s a l a r y s c h e d u l e s or the s a l a r y s p e c i f i e d f o r a R e g i s t e r e d 

Nurse w i t h e x p e r i e n c e comparable t o Massey's on the K-12 

s a l a r y s c h e d u l e . Massey s t a t e d a b r e a c h - o f - c o n t r a c t c l a i m 
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s e e k i n g compensatory damages, c o s t s , and an a t t o r n e y f e e . I n 

a d d i t i o n , she s t a t e d a c l a i m s e e k i n g a judgment d e c l a r i n g t h a t 

she was e n t i t l e d t o back pay and b e n e f i t s ("the c l a i m e d back 

pay and b e n e f i t s " ) i n an amount e q u a l t o the d i f f e r e n c e between 

the s a l a r y and b e n e f i t s she would have r e c e i v e d i f she had 

been p a i d i n accordance w i t h the minimum-salary s c h e d u l e s or 

the K-12 s a l a r y s c h e d u l e w h i l e she s e r v e d as the Head S t a r t 

H e a l t h and Data E n t r y C o o r d i n a t o r a t Handy Head S t a r t and the 

s a l a r y and b e n e f i t s she a c t u a l l y r e c e i v e d f o r t h a t s e r v i c e . 

She a l s o s t a t e d c l a i m s s e e k i n g a w r i t of mandamus and an 

i n j u n c t i o n c o m p e l l i n g the board, the b o a r d members, and the 

s u p e r i n t e n d e n t t o pay her the c l a i m e d back pay and b e n e f i t s . 

Answering, the board, the b o a r d members, and the 

s u p e r i n t e n d e n t d e n i e d t h a t Massey was e n t i t l e d t o be p a i d i n 

accordance w i t h e i t h e r the minimum-salary s c h e d u l e s or the K-

12 s a l a r y s c h e d u l e w h i l e she s e r v e d as the Head S t a r t H e a l t h 

and Data E n t r y C o o r d i n a t o r a t Handy Head S t a r t , d e n i e d t h a t 

she was e n t i t l e d t o the c l a i m e d back pay or b e n e f i t s , and 

a s s e r t e d t h a t A r t i c l e I , § 14, Alabama C o n s t i t u t i o n of 1901 

("§ 14"), b a r r e d Massey's c l a i m s . 

On September 15, 2011, the p a r t i e s f i l e d c r o s s - m o t i o n s 
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f o r a summary judgment and s u p p o r t i n g e v i d e n c e . F o l l o w i n g a 

h e a r i n g , the t r i a l c o u r t , on November 9, 2011, e n t e r e d a 

judgment d e n y i n g the summary-judgment motion f i l e d by Massey 

and g r a n t i n g the summary-judgment motion f i l e d by the board, 

the b o a r d members, and the s u p e r i n t e n d e n t . 

Massey t i m e l y f i l e d a Rule 5 9 ( e ) , A l a . R. C i v . P., 

postjudgment motion, which the t r i a l c o u r t d e n i e d . Massey then 

t i m e l y a p pealed t o t h i s c o u r t . 

"We r e v i e w a summary judgment de novo. American  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d of r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e of m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e of 
m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
"evidence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved." 
In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
t o draw.' 

"Nationwide Prop. & Cas. I n s . Co.[ v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
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2000)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 

2002). 

I n i t i a l l y , we note t h a t Massey conceded i n the t r i a l 

c o u r t and concedes i n her r e p l y b r i e f t o t h i s c o u r t t h a t § 14 

bar s a l l her c l a i m s a g a i n s t the board. T h e r e f o r e , we a f f i r m 

the summary judgment w i t h r e s p e c t t o the board. Moreover, 

Massey concedes i n her r e p l y b r i e f t o t h i s c o u r t t h a t § 14 

bar s a l l her c l a i m s a g a i n s t the s u p e r i n t e n d e n t . T h e r e f o r e , we 

a f f i r m the summary judgment w i t h r e s p e c t t o the 

s u p e r i n t e n d e n t . 

A l t h o u g h Massey argues t h a t § 14 does not bar her c l a i m s 

a g a i n s t the bo a r d members i n s o f a r as her c l a i m s seek t o compel 

the b o a r d members t o pay her the c l a i m e d back pay and 

b e n e f i t s , she has not argued t h a t § 14 does not bar her c l a i m s 

i n s o f a r as they seek o t h e r forms of r e l i e f a g a i n s t the bo a r d 

members. "When an a p p e l l a n t f a i l s t o argue an i s s u e i n i t s 

b r i e f , t h a t i s s u e i s waived." B o s h e l l v. K e i t h , 418 So. 2d 

89, 92 ( A l a . 1982). T h e r e f o r e , we a f f i r m the summary judgment 

i n f a v o r of the bo a r d members i n s o f a r as Massey's c l a i m s seek 

any form of r e l i e f o t h e r than a w r i t of mandamus or an 
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i n j u n c t i o n c o m p e l l i n g the boa r d members t o pay her the c l a i m e d 

back pay and b e n e f i t s . 

In Ex p a r t e Bessemer Board of E d u c a t i o n , 68 So. 3d 782, 

790-91 ( A l a . 2011), the supreme c o u r t h e l d t h a t § 14 d i d not 

bar a c l a i m a g a i n s t the members of the Bessemer Board of 

E d u c a t i o n i n t h e i r o f f i c i a l c a p a c i t i e s s e e k i n g t o compel them 

t o pay an employee of the Bessemer Board of E d u c a t i o n the 

a p p r o p r i a t e pay i n c r e a s e she was due under a s t a t u t e because 

the members of the Bessemer Board of E d u c a t i o n had a l e g a l 

duty t o pay her the a p p r o p r i a t e pay i n c r e a s e and, t h e r e f o r e , 

the payment of the a p p r o p r i a t e pay i n c r e a s e she was due under 

the s t a t u t e was a m i n i s t e r i a l a c t . In the p r e s e n t case, i f 

Massey was e n t i t l e d t o be p a i d i n accordance w i t h e i t h e r the 

minimum-salary s c h e d u l e s or the K-12 s a l a r y s c h e d u l e w h i l e she 

was Head S t a r t H e a l t h and Data E n t r y C o o r d i n a t o r a t Handy Head 

S t a r t , the b o a r d would have a l e g a l duty t o pay her the 

c l a i m e d back pay and b e n e f i t s and, t h e r e f o r e , the payment of 

the c l a i m e d back pay and b e n e f i t s by the boa r d members would 

be a m i n i s t e r i a l a c t . I d . A c c o r d i n g l y , we conclude t h a t § 14 

does not b a r Massey's c l a i m s i n s o f a r as the y seek t o compel 

the b o a r d members t o pay her the c l a i m e d back pay and 
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b e n e f i t s , and, t h e r e f o r e , we w i l l c o n s i d e r the m e r i t s of 

Massey's argument r e g a r d i n g those c l a i m s . 

Massey argues t h a t , b e g i n n i n g w i t h the 2007-2008 f i s c a l 

y e a r , she was e n t i t l e d t o be p a i d a t l e a s t the s a l a r y 

s p e c i f i e d on the minimum-salary s c h e d u l e s f o r a s c h o o l nurse 

w i t h e x p e r i e n c e comparable t o h e r s w h i l e she s e r v e d as the 

Head S t a r t H e a l t h and Data E n t r y C o o r d i n a t o r a t Handy Head 

S t a r t because, she says, she was an employee of the board, she 

was a nurse, and Handy Head S t a r t i s a s c h o o l and, t h e r e f o r e , 

she was a s c h o o l nurse. The b o a r d members agree t h a t Massey 

was an employee of the b o a r d w h i l e she s e r v e d as Head S t a r t 

H e a l t h and Data E n t r y C o o r d i n a t o r a t Handy Head S t a r t ; 

however, th e y a s s e r t t h a t she was not e n t i t l e d t o be p a i d i n 

accordance w i t h the minimum-salary s c h e d u l e s or the K-12 

s a l a r y s c h e d u l e w h i l e she s e r v e d i n t h a t p o s i t i o n because she 

was not s e r v i n g as a " s c h o o l n u r s e " as t h a t term i s used i n 

the p e r t i n e n t s e c t i o n s of the Code. 

B e f o r e A p r i l 21, 2009, § 16-22-16, A l a . Code 1975, 

p r o v i d e d , i n p e r t i n e n t p a r t : 

"(a) The S t a t e Board of E d u c a t i o n s h a l l r e q u i r e 
the employment of r e g i s t e r e d nurses i n each l o c a l  
s c h o o l system .... 
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II 

"(e) There s h a l l be a minimum s t a t e w i d e s a l a r y 
s c h e d u l e f o r s c h o o l nurses which s h a l l be i n c l u d e d 
i n the annual budget a c t f o r the p u b l i c s c h o o l s . 

" ( f ) The amounts n e c e s s a r y t o meet the 
req u i r e m e n t s of t h i s s e c t i o n s h a l l be a p p r o p r i a t e d 
i n the annual budget a c t f o r the p u b l i c s c h o o l s . " 

(Emphasis added.) 

E f f e c t i v e A p r i l 21, 2009, § 16-22-16 was amended. As 

amended, § 16-22-16 now p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) The S t a t e Department of E d u c a t i o n ... s h a l l 
r e q u i r e the employment of s c h o o l nurses i n each 
l o c a l s c h o o l system. 

II 

" ( f ) A t a minimum, a l l s c h o o l nurses s h a l l be 
p a i d a c c o r d i n g t o the s t a t e w i d e s a l a r y s c h e d u l e f o r 
s c h o o l nurses which s h a l l be i n c l u d e d i n the annual 
budget a c t f o r the p u b l i c s c h o o l s . 

"(g) The amounts n e c e s s a r y t o meet the 
req u i r e m e n t s of t h i s s e c t i o n s h a l l be a p p r o p r i a t e d 
i n the annual budget a c t f o r the p u b l i c s c h o o l s 

" 

(Emphasis added.) 

S e c t i o n 16-11-16, A l a . Code 1975, p r o v i d e s : 

"(a) The c i t y b oard of e d u c a t i o n s h a l l have 
power t o e s t a b l i s h and m a i n t a i n a system of p u b l i c  
s c h o o l s i n c l u d i n g k i n d e r g a r t e n s and pl a y g r o u n d s f o r 
the b e n e f i t of c h i l d r e n who are bona f i d e r e s i d e n t s 
of and l i v i n g w i t h i n the c o r p o r a t e l i m i t s of such 
c i t y . 
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"(b) Such c h i l d r e n who are s i x years of age and  
l e s s than 19 years of age on the date s c h o o l opens 
s h a l l be e n t i t l e d t o a d m i s s i o n t o the elementary,  
j u n i o r and s e n i o r h i g h s c h o o l s . 

"(c) I f a k i n d e r g a r t e n i s e s t a b l i s h e d and 
m a i n t a i n e d , c h i l d r e n from f i v e t o e i g h t years of age 
may be a d m i t t e d on such terms and c o n d i t i o n s as the 
c i t y b oard of e d u c a t i o n may p r e s c r i b e . " 

(Emphasis added.) 

In s u p p o r t of t h e i r summary-judgment motion, the b o a r d 

members f i l e d , among o t h e r t h i n g s , an a f f i d a v i t s i g n e d by Dr. 

Kendy Behrends. In p e r t i n e n t p a r t , t h a t a f f i d a v i t s t a t e s : 

"2. I was the S u p e r i n t e n d e n t of the F l o r e n c e 
C i t y Board of E d u c a t i o n ('the Board') from J a n u a r y 
2001 t h r o u g h June 2010. P r i o r t o becoming 
S u p e r i n t e n d e n t , I was employed by the Board as an 
A s s i s t a n t S u p e r i n t e n d e n t from 1999 t o J a n u a r y 2001. 
P r i o r t o becoming A s s i s t a n t S u p e r i n t e n d e n t , I was 
employed by the Board as F e d e r a l Programs 
C o o r d i n a t o r from 1993 t o 1999. 

"  

"4. Through my s e r v i c e f o r the Board as F e d e r a l 
Programs C o o r d i n a t o r , A s s i s t a n t S u p e r i n t e n d e n t , and 
S u p e r i n t e n d e n t , I became knowledgeable about the 
E a r l y Head S t a r t and Head S t a r t programs. 

"  

"6. Head S t a r t i s a f e d e r a l l y funded program 
d e s i g n e d t o a s s i s t u n d e r p r i v i l e g e d 3 and 4 year o l d 
c h i l d r e n and t h e i r f a m i l i e s w i t h academic 
preparedness b e f o r e the c h i l d r e n b e g i n s c h o o l . E a r l y 
Head S t a r t i s a f e d e r a l l y funded program where 
employees go t o the homes of e l i g i b l e c h i l d r e n ages 
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0-3 and p r o v i d e s e r v i c e s s i m i l a r t o those i n the 
Head S t a r t program. 

"7. Head S t a r t and E a r l y Head S t a r t are 
a d m i n i s t e r e d by the Department of H e a l t h and Human 
S e r v i c e s . The Department of H e a l t h and Human 
S e r v i c e s i s s u e s g r a n t s t o l o c a l a g e n c i e s t o 
a d m i n i s t e r the Head S t a r t and E a r l y Head S t a r t 
programs l o c a l l y . The Department of H e a l t h and Human 
S e r v i c e s i s s u e s r e g u l a t i o n s which govern the Head 
S t a r t and E a r l y Head S t a r t programs. F o r i n s t a n c e , 
t hese r e g u l a t i o n s r e q u i r e t h a t d e c i s i o n s a f f e c t i n g 
a l o c a l Head S t a r t or E a r l y Head S t a r t program be 
approved by a P o l i c y C o u n c i l which i s comprised of 
p a r e n t s and community l e a d e r s . 

"8. Head S t a r t and E a r l y Head S t a r t are not  
K i n d e r g a r t e n through t w e l f t h grade ('K-12') programs  
r e q u i r e d by the S t a t e of Alabama. Head S t a r t and  
E a r l y Head S t a r t are not governed or funded by the  
S t a t e Board of E d u c a t i o n . R a t h e r , Head S t a r t and  
E a r l y Head S t a r t are funded by a g r a n t from the  
[Department of] Heath and Human S e r v i c e s . The Head 
S t a r t and E a r l y Head S t a r t programs f o l l o w 
r e g u l a t i o n s promulgated by the [Department of] 
H e a l t h and Human S e r v i c e s i n c o n c e r t w i t h i t s 
A t l a n t a o f f i c e . 

"9. The d u t i e s of the employees i n the Head 
S t a r t and E a r l y Head S t a r t programs are d i c t a t e d by 
these f e d e r a l r e g u l a t i o n s . 

"10. P r i o r t o 1997, the Community A c t i o n Agency 
of Northwest Alabama ('Community A c t i o n Agency') 
a d m i n i s t e r e d the Head S t a r t g r a n t . D u r i n g t h i s t i m e , 
the Board a l l o w e d Community A c t i o n Agency t o use the 
Handy Head S t a r t C e n t e r f o r the Head S t a r t program. 

"11. A f t e r the Board r e c e i v e d the Head S t a r t 
g r a n t , i t c o n t i n u e d t o a d m i n i s t e r the Head S t a r t 
program a t the Handy Head S t a r t C e n t e r . However, 
t h e r e are a few Head S t a r t c l a s s e s i n the b u i l d i n g s 
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which a l s o c o n t a i n Weeden Elementary S c h o o l and 
H a r l a n Elementary S c h o o l . 

"12. W h i le the Board's K-12 s c h o o l s o n l y s erve 
the c h i l d r e n i n the c i t y of F l o r e n c e , the Head S t a r t 
and E a r l y Head S t a r t programs s e r v e a p p r o x i m a t e l y 
280 e l i g i b l e c h i l d r e n , ages 0-4, i n La u d e r d a l e 
County. 

"13. Other than t h r e e i n s t r u c t o r s who r e c e i v e a 
supplement from the O f f i c e of Sch o o l R e a d i n e s s [ 3 ] 

('OSR'), the i n s t r u c t o r s i n the E a r l y Head S t a r t and 
the Head S t a r t programs are not r e q u i r e d t o be 
c e r t i f i e d by the S t a t e . Teachers i n K-12 must be 
c e r t i f i e d by the S t a t e . 

"14. Head S t a r t and E a r l y Head S t a r t programs 
are governed d i f f e r e n t l y than K-12. Head S t a r t and 
E a r l y Head S t a r t are governed i n accordance w i t h 
[Department o f ] H e a l t h and Human S e r v i c e s 
r e g u l a t i o n s and d e c i s i o n s must be approved by a 
P o l i c y C o u n c i l . Head S t a r t and E a r l y Head S t a r t are 
not governed by the S t a t e Department of E d u c a t i o n . 
K-12 s c h o o l s , on the o t h e r hand, are r e g u l a t e d by 
the Alabama S t a t e Department of E d u c a t i o n . 

"15. As Head S t a r t H e a l t h and Data E n t r y 
C o o r d i n a t o r , Diana Massey's job performance was 
rev i e w e d p u r s u a n t t o a M o n i t o r i n g and P r o t o c o l Guide 
deve l o p e d by the Department of H e a l t h and Human 
S e r v i c e s . The M o n i t o r i n g and P r o t o c o l Guide i s based 
on f e d e r a l r e g u l a t i o n s and s t a n d a r d s which govern 
the Head S t a r t program. ... " 

(Emphasis added.) 

The b o a r d members a l s o f i l e d an a f f i d a v i t s i g n e d by Dr. 

3The O f f i c e of Sch o o l Readiness a d m i n i s t e r s a 
p r e k i n d e r g a r t e n program. See § 26-24-23, A l a . Code 1975. 

12 



2110422 

J a n e t Womack, who has been the s u p e r i n t e n d e n t s i n c e J u l y 1, 

2010, i n support of t h e i r summary-judgment motion. In 

p e r t i n e n t p a r t t h a t a f f i d a v i t s t a t e s : 

"6. The Board owns and o p e r a t e s 7 s c h o o l s . I t 
o p e r a t e s t h r e e e l e m e n t a r y s c h o o l s , F o r e s t H i l l s 
E l ementary, Weeden Elementary and H a r l a n Elementary. 
The Board has two middle s c h o o l s , F l o r e n c e M i d d l e 
S c h o o l and H i b b e t t M i d d l e S c h o o l . The Board a l s o 
o p e r a t e s the F l o r e n c e Freshman Center and F l o r e n c e 
High S c h o o l . 

"7. The Board a l s o owns the Handy Head S t a r t 
F a m i l y S e r v i c e Center ('Handy Head S t a r t C e n t e r ' ) . 
The Handy Head S t a r t Center was an elementary s c h o o l 
u n t i l 1972. Now, i t i s a f a m i l y s e r v i c e c e n t e r which  
houses the L a u d e r d a l e County Head S t a r t and E a r l y  
Head S t a r t programs. 

"8. The Board r e c e i v e s g r a n t s from the U n i t e d 
S t a t e s Department of H e a l t h and Human S e r v i c e s t o 
a d m i n i s t e r the E a r l y Head S t a r t and Head S t a r t 
programs t o the c h i l d r e n of L a u d e r d a l e County. 

9. The Head S t a r t program i s not a K i n d e r g a r t e n  
through t w e l f t h grade ('K-12') program r e q u i r e d by  
the S t a t e of Alabama. Head S t a r t i s not governed or  
funded by the S t a t e Board of E d u c a t i o n . R a t h e r , Head  
S t a r t i s funded by a g r a n t from the [Department of]  
Heath and Human S e r v i c e s . The Head S t a r t program 
f o l l o w s r e g u l a t i o n s promulgated by the Department of 
H e a l t h and Human S e r v i c e s . " 

(Emphasis added.) 

In o p p o s i t i o n t o the boa r d members' summary-judgment 

motion, Massey f i l e d , among o t h e r t h i n g s , an a f f i d a v i t s i g n e d 

by h e r . In p e r t i n e n t p a r t , t h a t a f f i d a v i t s t a t e s : 
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"16. Handy Head S t a r t s e r v e s Head S t a r t c h i l d r e n 
who are Pre-K/Head S t a r t . In a d d i t i o n , Head S t a r t 
c h i l d r e n w i t h s p e c i a l needs and F l o r e n c e C i t y 
c h i l d r e n t h a t do not q u a l i f y f o r Head S t a r t and are 
not age a p p r o p r i a t e f o r the s c h o o l system are 
s e r v e d . The S t a t e [ O f f i c e of S c h o o l R eadiness 4] 
c h i l d r e n are a l s o a t Handy S c h o o l . Non-Head S t a r t 
c h i l d r e n are r e f e r r e d t o as 'community c h i l d r e n . ' 
W h i l e a t Handy I was c a l l e d upon and r e q u i r e d t o 
t r e a t 'community c h i l d r e n , ' [ O f f i c e of S c h o o l 
Readiness] s t u d e n t s and c h i l d r e n w i t h s p e c i a l needs 
who are not e l i g i b l e f o r Head S t a r t . " 

(Emphasis added.) 

The p l a i n language of § 16-22-16 r e q u i r e s the employment 

of s c h o o l nurses i n l o c a l p u b l i c - s c h o o l systems and p r o v i d e s 

t h a t "amounts n e c e s s a r y t o meet the re q u i r e m e n t s of t h i s 

s e c t i o n s h a l l be a p p r o p r i a t e d i n the annual budget a c t f o r the 

p u b l i c s c h o o l s . " S e c t i o n 16-11-16 g r a n t s the bo a r d a u t h o r i t y 

t o e s t a b l i s h and m a i n t a i n a system of p u b l i c s c h o o l s t h a t 

s e r v e c h i l d r e n i n k i n d e r g a r t e n and i n grades 1 through 12 ("K-

12"). I t i s u n d i s p u t e d t h a t a l l the c h i l d r e n s e r v e d by Handy 

Head S t a r t are under the age of 5, which i s the minimum age 

f o r a c h i l d t o e n t e r k i n d e r g a r t e n , see § 16-11-16(c), and t h a t 

Handy Head S t a r t does not serve c h i l d r e n i n K-12. Moreover, i t 

i s u n d i s p u t e d t h a t no funds were a p p r o p r i a t e d f o r a s c h o o l -

4See supra note 3. 
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nurse p o s i t i o n a t Handy Head S t a r t i n the annual budget a c t s 

f o r the p u b l i c s c h o o l s . Thus, we conclude t h a t Handy Head 

S t a r t i s not a p u b l i c K-12 s c h o o l and, t h e r e f o r e , i s not p a r t 

of the l o c a l p u b l i c - s c h o o l system i n the C i t y of F l o r e n c e . 

Consequently, n e i t h e r § 16-22-16 nor the minimum-salary 

s c h e d u l e s a p p l y t o Handy Head S t a r t . Moreover, because n e i t h e r 

§ 16-22-16 nor the minimum-salary s c h e d u l e s a p p l y t o Handy 

Head S t a r t , Massey was not e n t i t l e d t o be p a i d i n accordance 

w i t h the minimum-salary s c h e d u l e s w h i l e she s e r v e d as the Head 

S t a r t H e a l t h and Data E n t r y C o o r d i n a t o r a t Handy Head S t a r t . 

Massey argues t h a t she was e n t i t l e d t o be p a i d i n 

accordance w i t h the minimum-salary s c h e d u l e s because, she 

says, the S t a t e S u p e r i n t e n d e n t of E d u c a t i o n i s s u e d a l e t t e r 

d a t e d August 26, 2008, i n which he s t a t e d : 

"[T]he Department of E d u c a t i o n ' s p o s i t i o n on p a y i n g 
nurse s a l a r i e s i s as f o l l o w s : 

"'Any l i c e n s e d nurse employed by a l o c a l 
b o a r d of e d u c a t i o n i n Alabama s h o u l d be 
p a i d , a t a minimum, the amount l i s t e d i n 
the F [ i s c a l ] Y [ e a r ] 2009 E d u c a t i o n Budget. 
A p e r s o n p e r f o r m i n g LPN [ L i c e n s e d P r a c t i c a l 
Nurse] d u t i e s and h i r e d f o r such a p o s i t i o n 
s h o u l d be p a i d a c c o r d i n g t o the Nurse 
S a l a r y M a t r i x f o r LPNs. A p e r s o n p e r f o r m i n g 
RN [ R e g i s t e r e d Nurse] d u t i e s and h i r e d f o r 
such a p o s i t i o n s h o u l d be p a i d a c c o r d i n g t o 
the Nurse S a l a r y M a t r i x f o r RNs " 
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However, the S t a t e Department of E d u c a t i o n i s r e s p o n s i b l e f o r 

"the d i r e c t i o n and s u p e r v i s i o n of p u b l i c k i n d e r g a r t e n through 

t w e l f t h grade s c h o o l s . " Alabama A d m i n i s t r a t i v e Code ( S t a t e Bd. 

of E d u c a t i o n ) , Rule 290-010-010-.01. Handy Head S t a r t i s not 

a p u b l i c K-12 s c h o o l . Consequently, the p o l i c i e s of the S t a t e 

Department of E d u c a t i o n do not a p p l y t o Handy Head S t a r t and, 

t h e r e f o r e , do not a p p l y t o Massey's s e r v i c e as Head S t a r t 

H e a l t h and Data E n t r y C o o r d i n a t o r a t Handy Head S t a r t . 

Moreover, because Handy Head S t a r t does not se r v e 

c h i l d r e n i n K-12 and i s not p a r t of the l o c a l p u b l i c - s c h o o l 

system i n the C i t y of F l o r e n c e , Massey was not e n t i t l e d t o be 

p a i d i n accordance w i t h the K-12 s a l a r y s c h e d u l e w h i l e she 

s e r v e d as Head S t a r t H e a l t h and Data E n t r y C o o r d i n a t o r a t 

Handy Head S t a r t . A c c o r d i n g l y , we a f f i r m the summary judgment 

w i t h r e s p e c t t o Massey's c l a i m s s e e k i n g t o compel the bo a r d 

members t o pay her the c l a i m e d back pay and b e n e f i t s . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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