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The H u n t s v i l l e C i t y Board of E d u c a t i o n ("the HCBOE") 

appeals from a h e a r i n g o f f i c e r ' s d e c i s i o n r e v e r s i n g the 

HCBOE's a c t i o n t e r m i n a t i n g the employment of Ann F r a s i e r , 

J o d i e L i n d s t r o m , Johnna L a m e l l e , Rene Robinson, Deborah 

Hatton, B r y a n t Benson, Anthony McCurdy, Freeman M i l t o n , Tracy 

P o w e l l , Anthony C r u t c h e r , G a r r i s o n F r i e n d , P a t t y S m i t h , D a v i d 

Yarborough, C a r l F o r d , Harvey F i s h e r , Jimmy Cobble, and Steve 

B e r r y h i l l ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "the 

a p p e l l e e s " ) . 

P r o c e d u r a l Background 

On A p r i l 25, 2011, Dr. Ann Moore, who was a t t h a t time 

the s u p e r i n t e n d e n t of the HCBOE, gave n o t i c e t o each of the 

a p p e l l e e s and t o the HCBOE of her i n t e n t t o recommend the 

t e r m i n a t i o n of t h e i r s e r v i c e s due t o a " j u s t i f i a b l e decrease 

i n j o b s i n the system or o t h e r good and j u s t c auses." The 

n o t i c e s f u r t h e r s t a t e d , i n p e r t i n e n t p a r t : 

"Due t o f i n a n c i a l c i r c u m s t a n c e s , the [HCBOE] must 
reduce the number of i t s employees. To a c c o m p l i s h 
t h i s , the [HCBOE] has adopted a R e d u c t i o n i n Fo r c e 
P l a n . The s e l e c t i o n of the employees t o be 
t e r m i n a t e d i s based upon the j o b c l a s s i f i c a t i o n s 
a f f e c t e d by the R e d u c t i o n i n F o r c e P l a n and years of 
s e r v i c e w i t h i n the H u n t s v i l l e S c h o o l System (those 
w i t h fewer years of s e r v i c e i n each s p e c i f i c a l l y 
i d e n t i f i e d a rea t o be t e r m i n a t e d b e f o r e those w i t h 
g r e a t e r s e n i o r i t y ) . " 
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I n response t o Dr. Moore's n o t i c e s , the a p p e l l e e s 

c o n t e s t e d t h e i r proposed t e r m i n a t i o n s , as was t h e i r r i g h t 

under former § 36-26-102, A l a . Code 1975, a p a r t of the former 

F a i r D i s m i s s a l A c t ("the FDA"), former § 36-26-100 e t seq., 

A l a . Code 1975. 1 Pursuant t o c o n f e r e n c e s h e l d by the HCBOE on 

May 17 and 18, 2011, the HCBOE v o t e d t o approve the 

recommended t e r m i n a t i o n s . Each of the a p p e l l e e s c o n t e s t e d the 

HCBOE's d e c i s i o n i n a c o n s o l i d a t e d h e a r i n g on October 24 and 

25, 2011. On January 26, 2012, the h e a r i n g o f f i c e r e n t e r e d a 

d e c i s i o n r e v e r s i n g the HCBOE's d e c i s i o n , c o n c l u d i n g t h a t no 

a c t i o n s h o u l d be taken a g a i n s t the a p p e l l e e s . 

On F e b r u a r y 3, 2012, the HCBOE f i l e d a n o t i c e of appeal 

from the h e a r i n g o f f i c e r ' s d e c i s i o n . A f t e r c o n c l u d i n g t h a t 

the HCBOE p r e s e n t e d " s p e c i a l and i m p o r t a n t r e a s o n s " f o r the 

ap p e a l , see former § 36-26-104(b), A l a . Code 1975, t h i s c o u r t 

a c c e p t e d the ap p e a l on June 19, 2012. 

1The FDA has s i n c e been r e p e a l e d and r e p l a c e d by the 
St u d e n t s F i r s t A c t , § 16-24C-1 e t seq., A l a . Code 1975, 
e f f e c t i v e J u l y 1, 2011. Because the S t u d e n t s F i r s t A c t does 
not a p p l y r e t r o a c t i v e l y , we a p p l y the FDA i n the p r e s e n t case. 
See Board of Sc h o o l Comm'rs of M o b i l e Cnty. v. C h r i s t o p h e r , 97 
So. 3d 163, 166-67 ( A l a . C i v . App. 2012). 
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E v i d e n t i a r y and S t a t u t o r y Background 

I n 2006, the Alabama L e g i s l a t u r e p a s sed the Sc h o o l F i s c a l 

A c c o u n t a b i l i t y A c t ("the SFAA"). See § 16-13A-1 e t seq., A l a . 

Code 1975. The SFAA mandates t h a t a l l l o c a l boards of 

e d u c a t i o n adopt, and o p e r a t e under, sound fiscal-management 

p o l i c i e s , § 16-13A-1, i n c l u d i n g e s t a b l i s h i n g and m a i n t a i n i n g 

a r e s e r v e fund e q u a l t o one month's o p e r a t i n g expenses. § 16-

13A-9, A l a . Code 1975. To as s u r e compliance, the SFAA 

p r o v i d e s f o r the appointment of l o c a l f i n a n c i a l o f f i c e r s t o 

v e r i f y and r e p o r t on the f i n a n c i a l t r a n s a c t i o n s of each b o a r d 

of e d u c a t i o n . § 16-13A-4, A l a . Code 1975. The v a r i o u s 

f i n a n c i a l r e p o r t s are c o l l e c t e d and a n a l y z e d by the C h i e f 

F i n a n c i a l O f f i c e r ("CFO") of the S t a t e Board of E d u c a t i o n . § 

16-13A-2, A l a . Code 1975. I f , upon a n a l y s i s of the f i n a n c i a l 

r e p o r t s , i t i s determined t h a t a l o c a l b o a r d of e d u c a t i o n i s 

o p e r a t i n g i n a f i s c a l l y unsound manner, the CFO must p r o v i d e 

a s s i s t a n c e t o r e s t o r e the f i n a n c i a l i n t e g r i t y of t h a t l o c a l 

b o a r d of e d u c a t i o n . I d . In some cases, the CFO can recommend 

to the S u p e r i n t e n d e n t of the S t a t e Board of E d u c a t i o n ("the 

S t a t e S u p e r i n t e n d e n t " ) t h a t he or she a p p o i n t a person t o 

p r o v i d e o n - s i t e c o n t i n u o u s a d v i c e on day-to-day f i n a n c i a l 
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o p e r a t i o n s . R u l e 290-4-1-.01, A l a . Admin. Code ( S t a t e Bd. of 

Educ.). In extreme cases, when such c o n t i n u o u s a s s i s t a n c e 

does not remedy the s i t u a t i o n , the S t a t e Board of E d u c a t i o n , 

upon the recommendation of the CFO and the S t a t e 

S u p e r i n t e n d e n t , may a u t h o r i z e the S t a t e S u p e r i n t e n d e n t t o 

assume d i r e c t c o n t r o l of the f i n a n c e s of a l o c a l board. R u l e 

290-4-1-.01(d), A l a . Admin. Code ( S t a t e Bd. of Educ.). 

A f t e r the enactment of the SFAA, Dr. Warren C r a i g Pouncey 

assumed the d u t i e s of the CFO. Dr. Pouncey t e s t i f i e d t h a t the 

HCBOE was almost i m m e d i a t e l y p l a c e d under watch f o r i t s 

f i n a n c i a l p r a c t i c e s . On November 30, 2007, Dr. Pouncey wrote 

Dr. Moore a l e t t e r a d v i s i n g her t h a t the HCBOE s h o u l d t a k e 

c o r r e c t i v e measures i n or d e r t o a v o i d f u r t h e r d e t e r i o r a t i n g 

f i n a n c e s . D e s p i t e t h a t warning, by 2010, the HCBOE's 

f i n a n c i a l r e c o r d s showed t h a t i t had i n c u r r e d f i n a n c i a l 

o b l i g a t i o n s e x c e e d i n g i t s a b i l i t y t o pay by a p p r o x i m a t e l y $20 

m i l l i o n and t h a t the HCBOE had not m a i n t a i n e d a r e s e r v e fund 

of a p p r o x i m a t e l y $16 m i l l i o n as r e q u i r e d by § 16-13A-9. Dr. 

Pouncey i s s u e d a r e p o r t t o the HCBOE i n December 2010 

i n d i c a t i n g t h a t the HCBOE had e x p e r i e n c e d a s h o r t f a l l of 

$35,803,051 f o r the f i s c a l year 2009. In h i s d e p o s i t i o n , Dr. 
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Pouncey a t t r i b u t e d t h a t s h o r t f a l l t o a decrease i n f u n d i n g due 

to s e v e r a l years of s t a t e p r o r a t i o n of budget funds and 

d i m i n i s h i n g l o c a l t a x revenue, as w e l l as t o the f a i l u r e of 

the HCBOE t o make e q u i v a l e n t and a n t i c i p a t o r y c u t s i n 

e x p e n d i t u r e s , p a r t i c u l a r l y i n r e g a r d t o s t a f f i n g , which, 

a c c o r d i n g t o Dr. Pouncey, composed 86% t o 87% of the HCBOE's 

budget. Dr. Pouncey recommended t h a t the HCBOE take v a r i o u s 

a c t i o n s t o cure i t s f i n a n c i a l problems, i n c l u d i n g r e d u c i n g i t s 

s u p p o r t s t a f f from 1,100 p o s i t i o n s t o 850. 2 Dr. Pouncey 

t e s t i f i e d t h a t , i f the HCBOE had not a c t e d as r e q u e s t e d , "the 

S t a t e Board would have o f f i c i a l l y i n t e r v e n e d and taken over 

c o n t r o l of the d i s t r i c t " and made the n e c e s s a r y p e r s o n n e l 

c u t s . 

The HCBOE adopted an i n i t i a l r e d u c t i o n - i n - f o r c e ("RIF") 

p l a n i n Febr u a r y 2011, t e r m i n a t i n g the employment o f , among 

o t h e r s , 137 p r o b a t i o n a r y s u p p o r t s t a f f , i . e . , s u p p o r t workers 

who had not y e t been employed f o r 3 c o n t i n u o u s y e a r s . A f t e r 

t h a t RIF p l a n was adopted, t he HCBOE r e t a i n e d Dr. Ed 

R i c h a r d s o n , a former S u p e r i n t e n d e n t of the S t a t e Board of 

2 " S u p p o r t s t a f f " r e f e r s t o employees who d i d not serve i n 
a t e a c h i n g c a p a c i t y . 
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E d u c a t i o n , as a c o n s u l t a n t . Dr. R i c h a r d s o n , who a l s o 

t e s t i f i e d by d e p o s i t i o n , agreed w i t h Dr. Pouncey t h a t the 

HCBOE had had "no o t h e r c h o i c e " but t o reduce p e r s o n n e l . Dr. 

Pouncey and h i s o f f i c e worked w i t h Dr. R i c h a r d s o n t o d e v e l o p 

a p l a n t o f u r t h e r reduce the s u p p o r t p e r s o n n e l and o t h e r 

p e r s o n n e l expenses of the HCBOE i n a manner t h a t was l e a s t 

l i k e l y t o impact c l a s s r o o m i n s t r u c t i o n . Dr. Pouncey deve l o p e d 

a l i s t of p o s i t i o n s t h a t Dr. R i c h a r d s o n s h o u l d i n v e s t i g a t e f o r 

p o s s i b l e employment a c t i o n . Dr. R i c h a r d s o n then met w i t h many 

of the heads of the v a r i o u s departments w i t h i n the s c h o o l 

system r e g a r d i n g how many, and which, of t h e i r s u p p o r t 

p e r s o n n e l would l o s e t h e i r j o b s . 

Three of the s u p e r v i s o r s w i t h whom Dr. R i c h a r d s o n had 

c o n f e r r e d t e s t i f i e d b e f o r e the h e a r i n g o f f i c e r . B e l i n d a 

W i l l i a m s , the d i r e c t o r of the HCBOE's human-resources 

department, t e s t i f i e d t h a t she had not agreed w i t h Dr. 

R i c h a r d s o n on the number of p o s i t i o n s t h a t c o u l d be e l i m i n a t e d 

i n her department, b u t, she s a i d , Dr. R i c h a r d s o n "would not 

budge" on h i s p r o p o s a l t o t e r m i n a t e the employment of two 

supp o r t employees i n a d d i t i o n t o the two sup p o r t employees who 

had a l r e a d y l o s t t h e i r j o b s under the i n i t i a l RIF p l a n . 
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Marc Seldon, the m a t e r i a l s c o o r d i n a t o r f o r the HCBOE, 

t e s t i f i e d t h a t he managed s e v e r a l areas f o r the HCBOE, 

i n c l u d i n g i t s warehouse and, a t one time, i t s l a n d s c a p i n g 

d epartment. Seldon t e s t i f i e d t h a t he had p r o v i d e d D r . 

R i c h a r d s o n w i t h an o u t l i n e of the p o t e n t i a l s a v i n g s the HCBOE 

c o u l d e x p e c t from c o n t r a c t i n g l a n d s c a p i n g s e r v i c e s t o o u t s i d e 

c o n t r a c t o r s and t h a t he had a l s o d i s c u s s e d the impact of any 

r e d u c t i o n i n the w o r k f o r c e employed i n the warehouse a r e a . 

D r . R i c h a r d s o n had t h e r e a f t e r recommended e l i m i n a t i n g the 

p o s i t i o n s of a l l the landscape w o r k e r s 3 and i n v e n t o r y c l e r k s , 4 

as w e l l as some of the warehousemen. 5 Seldon t e s t i f i e d t h a t 

he was not happy w i t h Dr. R i c h a r d s o n ' s d e c i s i o n and t h a t he 

f e l t l i k e the d e c i s i o n had been made w i t h o u t a c l e a r 

u n d e r s t a n d i n g of what those p o s i t i o n s a c c o m p l i s h e d f o r the 

HCBOE. Seldon s t a t e d t h a t the p l a n had t a r g e t e d more 

p o s i t i o n s f o r e l i m i n a t i o n from h i s departments " t h a n [ h e ] 

would have l i k e d . " 

3Of the a p p e l l e e s , Benson, McCurdy, M i l t o n , and P o w e l l 
work as landscape t e c h n i c i a n s . 

4 F r i e n d s e r v e s as an i n v e n t o r y c l e r k . 
5 C r u t c h e r i s employed as a warehouseman/mover. 
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John Brown, the d i r e c t o r of c o n s t r u c t i o n , maintenance, 

f a c i l i t i e s , t r a n s p o r t a t i o n , and s a f e t y f o r the HCBOE, 

t e s t i f i e d t h a t Dr. R i c h a r d s o n had i n f o r m e d him t h a t h i s 

departments would be h e a v i l y a f f e c t e d by j o b c u t s . A c c o r d i n g 

to Brown, Dr. R i c h a r d s o n had asked him t o l o o k a t a l l the 

p o s i t i o n s he s u p e r v i s e d and determine which p o s i t i o n s Brown 

c o n s i d e r e d t o be n o n e s s e n t i a l . Brown t e s t i f i e d t h a t he had 

i d e n t i f i e d o n l y one n o n e s s e n t i a l p o s i t i o n — b u i l d i n g -

equipment o p e r a t o r -- because, he s a i d , i t had become 

" a r c h a i c . " 6 Dr. R i c h a r d s o n u l t i m a t e l y recommended t e r m i n a t i n g 

from Brown's departments t h r e e of the f o u r p a i n t e r p o s i t i o n s , 7 

a l l of the mechanics, 8 t h r e e of f o u r d a t a - e n t r y t e c h n i c i a n s , 9 

the l o n e w e l d e r , 1 0 and a t l e a s t two c a r p e n t r y a p p r e n t i c e s . 1 1 

Brown t e s t i f i e d t h a t he f e l t l i k e the recommendations had been 

6 F i s h e r a c t s as a b u i l d i n g - e q u i p m e n t o p e r a t o r . 
7Cobble works as a p a i n t e r . 
8 B e r r y h i l l i s d e s i g n a t e d as a mechanic. 
9 S m i t h i s employed as a d a t a - e n t r y t e c h n i c i a n . 
1 0 F o r d i s the o n l y w e lder employed by the HCBOE. 
1 1Yarborough i s c l a s s i f i e d as a c a r p e n t r y a p p r e n t i c e but 

a l s o works as a l o c k s m i t h . 
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made h a s t i l y and w i t h o u t complete i n f o r m a t i o n and t h a t , i n 

some cases, they would not produce an e f f i c i e n t outcome. 

Dr. R i c h a r d s o n d i d not p e r s o n a l l y meet w i t h any of the 

a p p e l l e e s or r e v i e w f i r s t h a n d the a p p e l l e e s ' performance of 

t h e i r p o s i t i o n s . Each a p p e l l e e who t e s t i f i e d s t a t e d t h a t h i s 

or her j o b was e s s e n t i a l t o the pr o p e r f u n c t i o n i n g of the 

s c h o o l system and t h a t h i s or her j o b r e s p o n s i b i l i t i e s would 

s t i l l have t o be performed by someone. In most i n s t a n c e s , no 

s p e c i f i c p e r s o n had been i d e n t i f i e d t o assume the d u t i e s of 

the a p p e l l e e s . In o t h e r c a s e s , Dr. R i c h a r d s o n had recommended 

h i r i n g independent c o n t r a c t o r s t o p e r f o r m the d u t i e s of the 

e l i m i n a t e d p o s i t i o n s . The a p p e l l e e s p r e s e n t e d some e v i d e n c e , 

p a r t i c u l a r l y i n r e g a r d t o automobile-mechanic work, i n d i c a t i n g 

t h a t i t c o u l d c o s t the HCBOE more t o h i r e independent 

c o n t r a c t o r s . 

A f t e r h i s meetings, Dr. R i c h a r d s o n recommended t h a t , 

o v e r a l l , the employment of 45 a d d i t i o n a l p r o b a t i o n a r y s u p p o r t 

s t a f f and 77 n o n p r o b a t i o n a r y s u p p o r t employees, 1 2 i . e . , 

1 2Dr. R i c h a r d s o n f u r t h e r recommended the t e r m i n a t i o n of 
the employment of 154 n o n p r o b a t i o n a r y t e a c h e r s and the 
e l i m i n a t i o n of 4.5 n o n p r o b a t i o n a r y a s s i s t a n t - p r i n c i p a l 
p o s i t i o n s , which recommendation the HCBOE approved. 
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employees w i t h 3 or more years of c o n t i n u o u s s e r v i c e , be 

t e r m i n a t e d . Dr. R i c h a r d s o n t e s t i f i e d t h a t he had had t o make 

the d i f f i c u l t d e c i s i o n s n e c e s s i t a t e d by the HCBOE's f i n a n c i a l 

c o n d i t i o n t o e l i m i n a t e more p o s i t i o n s than the s u p e r v i s o r s had 

recommended. Working i n c o o r d i n a t i o n w i t h W i l l i a m s , and u s i n g 

the HCBOE's RIF p l a n , which had been i n e f f e c t s i n c e 1979, Dr. 

R i c h a r d s o n proposed a supplement RIF p l a n and c r e a t e d a l i s t 

of those s u p p o r t employees whose employment he recommended f o r 

t e r m i n a t i o n , i n c l u d i n g the a p p e l l e e s , 1 3 a l l of whom are 

n o n p r o b a t i o n a r y employees. 1 4 Dr. R i c h a r d s o n t e s t i f i e d t h a t he 

had p r o j e c t e d t h a t the HCBOE would save a p p r o x i m a t e l y $3.1 

m i l l i o n a n n u a l l y i n s u p p o r t - p e r s o n n e l c o s t s by implementing 

the s u p p l e m e n t a l RIF p l a n . 1 5 A c c o r d i n g t o Dr. Pouncey, 

f o l l o w i n g i m p l e m e n t a t i o n of the su p p l e m e n t a l RIF p l a n , the 

HCBOE would be spending $492 per p u p i l f o r s u p p o r t p e r s o n n e l , 

s e n i o r i t y . 
1 5The a p p e l l e e s have m a i n t a i n e d t h e i r employment w i t h the 

HCBOE throughout the appeals p r o c e s s and c o n t i n u e t o r e c e i v e 
t h e i r s a l a r i e s and b e n e f i t s . 

p l a n . 

Robinson, and Hatton are 
i n the su p p l e m e n t a l RIF 
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which, he s a i d , would put the HCBOE i n l i n e w i t h o t h e r s c h o o l 

boards. 

Dr. Moore p r e s e n t e d the proposed s u p p l e m e n t a l RIF p l a n t o 

the HCBOE, which adopted the p l a n through a meeting and vote 

h e l d on A p r i l 21, 2011. W i l l i a m s t e s t i f i e d t h a t the HCBOE had 

based i t s d e c i s i o n t o t e r m i n a t e the employment of the 

employees on the b e s t i n f o r m a t i o n t h a t was a v a i l a b l e , 

i n d i c a t i n g t h a t the t e r m i n a t i o n s were n e c e s s a r y f o r economic 

reasons and t h a t the t e r m i n a t i o n s would h e l p the HCBOE reach 

a p o s i t i o n of f i s c a l a c c o u n t a b i l i t y . 

In h i s d e p o s i t i o n , Dr. R i c h a r d s o n t e s t i f i e d t h a t the 

t e r m i n a t i o n s under the i n i t i a l and su p p l e m e n t a l RIF p l a n s , 

a l o n g w i t h o t h e r c o s t - s a v i n g s measures, would r e s u l t i n 

a p p r o x i m a t e l y $46 m i l l i o n i n s a v i n g s over a two-year p e r i o d . 

Dr. R i c h a r d s o n t e s t i f i e d t h a t the S t a t e Board of E d u c a t i o n 

wanted the HCBOE t o save as c l o s e t o $40 m i l l i o n as p o s s i b l e 

over t h a t two-year p e r i o d i n o r d e r t o s t a v e o f f i n t e r v e n t i o n . 

Near the end of h i s d e p o s i t i o n , Dr. R i c h a r d s o n t e s t i f i e d as 

f o l l o w s on d i r e c t e x a m i n a t i o n : 

" [ C o u n s e l f o r the HCBOE]: With r e g a r d t o the 
requirement of the ... [ S t a t e Board of Ed u c a t i o n ] i n 
or d e r t o a v o i d S t a t e t a k e - o v e r was t o reduce t h a t 
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38 t o 40 m i l l i o n d o l l a r s t h a t i t needed t o r e c o v e r . 
Am I c o r r e c t ? 

"Dr. R i c h a r d s o n : That's i t i n a n u t s h e l l . " 

He a l s o t e s t i f i e d on c r o s s - e x a m i n a t i o n : 

" [ A p p e l l e e s ' c o u n s e l ] : And t h a t was a statement of 
you need t o c u t 40 m i l l i o n d o l l a r s or fa c e S t a t e 
t a k e - o v e r , c o r r e c t ? 

"Dr. R i c h a r d s o n : Yes, you need t o make those 
s u b s t a n t i a l c u t s . Now, i f i t came out t o be 38.5, 
we wouldn't have p r o b a b l y q u i b b l e d , but they had t o 
be r e a l l y c l o s e t o t h a t number. 
II 

" [ A p p e l l e e s ' c o u n s e l ] : The key was t o save 40 
m i l l i o n d o l l a r s or you're s u b j e c t t o S t a t e t a k e ¬
over? 

"Dr. R i c h a r d s o n : That's r i g h t . " 

A f t e r the HCBOE adopted the sup p l e m e n t a l RIF p l a n , i t 

h i r e d a new s u p e r i n t e n d e n t , Dr. Casey Wardynski. Dr. 

Wardynski, i n t u r n , h i r e d s e v e r a l new a d m i n i s t r a t o r s t o e i t h e r 

f i l l v a c a n t p o s i t i o n s or serve the HCBOE as a d m i n i s t r a t o r s i n 

a r e o r g a n i z e d l e a d e r s h i p s t r u c t u r e . In one i n s t a n c e , Dr. 

Wardynski s p l i t one j o b i n t o two new p o s i t i o n s . He a l s o 

c r e a t e d a j o b e n t i t l e d " D i r e c t o r of T r a n s i t i o n . " Those 

p o s i t i o n s i n c r e a s e d the c o s t s f o r su p p o r t s t a f f . 

A d d i t i o n a l l y , a p p r o x i m a t e l y one month a f t e r the sup p l e m e n t a l 
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RIF p l a n was adopted, the HCBOE r e h i r e d Lee Edminson, who had 

been a p r o b a t i o n a r y employee. Brown t e s t i f i e d t h a t Edminson 

a c t e d as a l i a i s o n f o r the HCBOE on ongoing l a r g e c o n s t r u c t i o n 

p r o j e c t s and t h a t h i s e x p e r t i s e had e n a b l e d the HCBOE t o save 

hundreds of thousands, i f not m i l l i o n s , of d o l l a r s i n 

c o n s t r u c t i o n c o s t s . Brown t e s t i f i e d t h a t the HCBOE had 

a d v e r t i s e d the jo b opening and t h a t Brown had i n t e r v i e w e d f o u r 

c a n d i d a t e s b e f o r e e v e n t u a l l y r e h i r i n g Edminson a t h i s former 

s a l a r y . 

The H e a r i n g O f f i c e r ' s D e c i s i o n 

The h e a r i n g o f f i c e r made the f o l l o w i n g f i n d i n g s of f a c t . 

The d u t i e s performed by the a p p e l l e e s would s t i l l have t o be 

performed by o t h e r s upon t h e i r d i s c h a r g e . A l t h o u g h the HCBOE 

had p l a n s t o f i l l some of the p o s i t i o n s by r e t a i n e d employees 

or t o r e a s s i g n or r e d i s t r i b u t e the j o b d u t i e s , those p l a n s 

were, f o r the most p a r t , vague and undeveloped and d i d not 

i n c l u d e an assessment of the new c o s t s t h a t would be i n c u r r e d 

by the HCBOE. L i k e w i s e , the HCBOE p r e s e n t e d no evi d e n c e as t o 

the c o s t s a s s o c i a t e d w i t h h i r i n g c o n t r a c t o r s t o p e r f o r m 

n e c e s s a r y w e l d i n g and p a i n t i n g s e r v i c e s . As f o r u s i n g 

c o n t r a c t o r s t o p e r f o r m l a n d s c a p i n g , mechanic, and l o c k s m i t h 
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work, the h e a r i n g o f f i c e r n o ted t h a t the evi d e n c e i n d i c a t e d 

t h a t i t would a c t u a l l y c o s t the HCBOE more f o r the same work. 

In h i s c o n c l u s i o n s of law, the h e a r i n g o f f i c e r d e t ermined 

t h a t the HCBOE had a s s e r t e d two reasons f o r s e e k i n g t o 

t e r m i n a t e the employment of the a p p e l l e e s — a j u s t i f i a b l e 

d ecrease i n j o b s and o t h e r good and j u s t cause -- n e i t h e r of 

which phrases had been d e f i n e d f o r purposes of the FDA. The 

h e a r i n g o f f i c e r noted t h a t Alabama law d e f i n e s "good cause" as 

"'"any ground put f o r w a r d by a s c h o o l committee i n good f a i t h 

and which i s not a r b i t r a r y , i r r a t i o n a l , u n r e a s o n a b l e , or 

i r r e l e v a n t t o the committee's t a s k of b u i l d i n g up and 

m a i n t a i n i n g an e f f i c i e n t s c h o o l system."'" See E l l e n b u r g v.  

H a r t s e l l e C i t y Bd. of Educ., 349 So. 2d 605, 609 ( A l a . C i v . 

App. 1977) ( q u o t i n g 68 Am. J u r . 2d Schools § 183). Based on 

t h a t d e f i n i t i o n , the h e a r i n g o f f i c e r reasoned t h a t the HCBOE 

"must p r o v i d e s u f f i c i e n t p r o o f t h a t i t was s u f f e r i n g a severe 

f i n a n c i a l h a r d s h i p , t h a t the a c t i o n s taken were i n response t o 

t h a t h a r d s h i p , and t h a t i t i s r e a s o n a b l y l i k e l y t h a t the 

a c t i o n s w i l l improve the f i n a n c i a l c o n d i t i o n of the [HCBOE]." 

The h e a r i n g o f f i c e r assumed, " w i t h o u t d e c i d i n g , " t h a t the 

HCBOE was s u f f e r i n g a sev e r e f i n a n c i a l h a r d s h i p , b ut he 
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d e c i d e d t h a t the HCBOE had f a i l e d t o prove "by s u f f i c i e n t 

e v i d e n c e t h a t the a c t i o n taken i n response t o t h i s h a r d s h i p i s 

a n e c e s s a r y and r e a s o n a b l e s t e p d e s i g n e d t o d i r e c t l y improve 

[ i t s ] f i n a n c i a l p o s i t i o n " The h e a r i n g o f f i c e r r e c o g n i z e d 

t h a t , by t e r m i n a t i n g the employment of the a p p e l l e e s , the 

HCBOE would reduce i t s o b l i g a t i o n t o pay t h e i r a s s o c i a t e d 

p a y r o l l expenses; however, he a l s o r e c o g n i z e d t h a t the HCBOE 

had not proven t h a t i t would a c t u a l l y save money from those 

t e r m i n a t i o n s because the HCBOE had not proven " t h a t the work 

done by the [ a p p e l l e e s ] would e i t h e r be performed by 

r e a s s i g n e d s t a f f w i t h no d i m i n u t i o n i n t h e i r a b i l i t y t o 

pe r f o r m t h e i r o r i g i n a l t a s k s , t h a t the work c o u l d be 

o u t s o u r c e d or s u b c o n t r a c t e d a t a reduced p r i c e , or t h a t some 

or a l l of the [ a p p e l l e e s ] ' t a s k s c o u l d be e l i m i n a t e d . " Based 

on the t e s t i m o n y of Brown and Seldon, the h e a r i n g o f f i c e r 

c o n c l u d e d t h a t the HCBOE would r e a l i z e " l i t t l e or no c o s t 

s a v i n g s " from the proposed t e r m i n a t i o n s . 

The h e a r i n g o f f i c e r f u r t h e r d e t e r m i n e d t h a t the HCBOE had 

f a i l e d t o prove t h a t the t e r m i n a t i o n s of the employment of the 

a p p e l l e e s was mandated by f i n a n c i a l concerns. The h e a r i n g 

o f f i c e r n o ted t h a t the HCBOE had a s h o r t f a l l of a p p r o x i m a t e l y 
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$36 m i l l i o n and t h a t Dr. R i c h a r d s o n had t e s t i f i e d t h a t a 

s a v i n g s of $40 m i l l i o n over two years would be adequate t o 

address t h a t s h o r t f a l l . T h e r e f o r e , the h e a r i n g o f f i c e r 

c o n c l u d e d , any s a v i n g s beyond t h a t amount "exceeded the 'due 

to f i n a n c i a l c i r c u m s t a n c e s ' r a t i o n a l e g i v e n i n the n o t i c e [ s ] 

of i n t e n t t o t e r m i n a t e . " The h e a r i n g o f f i c e r d e t ermined t h a t 

"budget c u t s a l r e a d y made and e x c l u d i n g i n t h e i r e n t i r e t y [the 

proposed t e r m i n a t i o n s under the sup p l e m e n t a l RIF p l a n ] would 

have been s u f f i c i e n t t o a c h i e v e t h i s g o a l of $40 m i l l i o n over 

two y e a r s . " 

F i n a l l y , the h e a r i n g o f f i c e r r e j e c t e d the HCBOE's 

argument t h a t i t was o v e r s t a f f e d i n comparison w i t h o t h e r 

l o c a l s c h o o l boards w i t h i n the s t a t e because the HCBOE had not 

i n c l u d e d i n i t s n o t i c e s t o the a p p e l l e e s the a l l e g a t i o n t h a t 

o v e r s t a f f i n g had c o n t r i b u t e d t o i t s f i n a n c i a l h a r d s h i p . 

Moreover, the h e a r i n g o f f i c e r s t a t e d t h a t the HCBOE had proven 

o n l y t h a t the HCBOE had more s t a f f than o t h e r s i m i l a r l y s i z e d 

s c h o o l d i s t r i c t s w i t h i n the s t a t e . The h e a r i n g o f f i c e r a l s o 

noted t h a t the HCBOE " d i d not p r e s e n t e v i d e n c e of any o t h e r 

c i r c u m s t a n c e s on which the [ h e a r i n g o f f i c e r ] can conclude t h a t 

they are s i m i l a r l y s i t u a t e d nor d i d i t p r e s e n t any q u a l i t a t i v e 
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evi d e n c e t h a t those o t h e r systems were on sounder f i n a n c i a l 

f o o t i n g . " 

I s s u e s on Appe a l 

The HCBOE argues on ap p e a l t h a t the h e a r i n g o f f i c e r ' s 

d e c i s i o n was a r b i t r a r y and c a p r i c i o u s because he a p p l i e d the 

wrong burden of p r o o f and i n c o r r e c t l y a s s e s s e d the i s s u e t o be 

de c i d e d . The HCBOE a l s o argues t h a t the h e a r i n g o f f i c e r e r r e d 

i n c o n c l u d i n g t h a t the HCBOE gave the a p p e l l e e s i n s u f f i c i e n t 

l e g a l n o t i c e of the reason f o r t h e i r proposed t e r m i n a t i o n s . 

We c o n s i d e r those i s s u e s out of o r d e r . 

N o t i c e 

The FDA p r o v i d e d t h a t a n o t i c e of i n t e n t t o t e r m i n a t e 

" s h a l l s t a t e the reasons f o r the proposed t e r m i n a t i o n , s h a l l 

c o n t a i n a s h o r t and p l a i n statement of the f a c t s showing t h a t 

the t e r m i n a t i o n i s taken f o r one or more of the reasons l i s t e d 

i n [former] § 36-26-102, [ A l a . Code 1975,] and s h a l l s t a t e the 

time and p l a c e f o r the ... meeting on the proposed t e r m i n a t i o n 

A l a . Code 1975, former § 36-26-103(a). Any n o t i c e 

i n t e n d e d t o comply w i t h former § 36-26-103 must s a t i s f y due 

p r o c e s s by b e i n g r e a s o n a b l y c a l c u l a t e d t o a l e r t the a f f e c t e d 

employee of the grounds f o r t e r m i n a t i o n upon which an 
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employing b o a r d i s r e l y i n g so t h a t the employee has a 

re a s o n a b l e o p p o r t u n i t y t o defend a g a i n s t those grounds. 

B i s h o p S t a t e Cmty. C o l l . v. A r c h i b l e , 33 So. 3d 577, 582 ( A l a . 

C i v . App. 2008), o v e r r u l e d on o t h e r grounds, Ex p a r t e S o l e y n , 

33 So. 3d 584 ( A l a . 2009). 

In t h i s case, the HCBOE s e n t l e t t e r s t o the a p p e l l e e s 

s t a t i n g t h a t i t proposed t o t e r m i n a t e t h e i r employment due t o 

a " j u s t i f i a b l e decrease i n job s i n the system." Former § 36¬

26-102. 1 6 As t o the f a c t u a l u n d e r p i n n i n g s f o r t h a t s t a t u t o r y 

reason, the HCBOE c i t e d " f i n a n c i a l c i r c u m s t a n c e s " w i t h o u t 

f u r t h e r e l a b o r a t i o n . N e v e r t h e l e s s , d u r i n g the h e a r i n g , the 

a t t o r n e y s r e p r e s e n t i n g the a p p e l l e e s s t i p u l a t e d " t h a t [the 

a p p e l l e e s ] were a f f o r d e d whatever due p r o c e s s they were 

r e q u i r e d under the [FDA]," i n c l u d i n g " t h a t the n o t i c e was 

p r o p e r l y g i v e n . " That s t i p u l a t i o n e f f e c t i v e l y removed from 

c o n s i d e r a t i o n any argument t h a t the HCBOE had not a d e q u a t e l y 

1 6 A l t h o u g h the n o t i c e s s t a t e d t h a t the HCBOE was p r o p o s i n g 
to t e r m i n a t e the employment of the a p p e l l e e s f o r " o t h e r good 
and j u s t causes," a t the h e a r i n g the HCBOE d i d not o f f e r any 
o t h e r reason f o r t e r m i n a t i n g the employment of the a p p e l l e e s 
o t h e r than because of f i n a n c i a l d i s t r e s s . Thus, the HCBOE 
abandoned t h a t a l t e r n a t i v e s t a t u t o r y ground. See g e n e r a l l y  
Hooks v. S t a t e , 21 So. 3d 772 ( A l a . Crim. App. 2008) ( p a r t y 
abandons c l a i m by f a i l i n g t o p r e s e n t e v i d e n c e a t t r i a l i n 
sup p o r t of c l a i m ) . 
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in f o r m e d the a p p e l l e e s of the " f i n a n c i a l c i r c u m s t a n c e s " t h a t 

had l e d t o t h e i r proposed t e r m i n a t i o n s . See George H. L a n i e r  

Mem'l Hosp. v. Andrews, 901 So. 2d 714 ( A l a . 2004) 

( r e c o g n i z i n g t h a t s t i p u l a t i o n r e l i e v e s o pposing p a r t y from 

e s t a b l i s h i n g an element of a c l a i m ) . 

N o t a b l y , the h e a r i n g o f f i c e r d i d not conclude t h a t the 

HCBOE's use of the g e n e r a l phrase " f i n a n c i a l c i r c u m s t a n c e s " 

f a i l e d t o r e a s o n a b l y n o t i f y the a p p e l l e e s of the p r e c i s e 

f i n a n c i a l c o n d i t i o n of the HCBOE or t h a t the n o t i c e s f a i l e d t o 

a p p r i s e the a p p e l l e e s t h a t economic events had n e c e s s i t a t e d 

the s u p p l e m e n t a l RIF p l a n under which the a p p e l l e e s ' 

employment would be t e r m i n a t e d . 1 7 The h e a r i n g o f f i c e r a c t u a l l y 

a d d r e s s e d those i s s u e s , i m p l y i n g t h a t he had honored the 

s t i p u l a t i o n made by the a t t o r n e y s f o r the a p p e l l e e s 

acknowledging t h a t the a p p e l l e e s had been p r o p e r l y n o t i f i e d 

1 7 I n t h e i r a p p l i c a t i o n f o r r e h e a r i n g , the a p p e l l e e s 
attempt t o r a i s e the argument t h a t they were g e n e r a l l y 
u n i n f o r m e d of the " f i n a n c i a l c i r c u m s t a n c e s " p r o v i d i n g the 
b a s i s f o r the su p p l e m e n t a l RIF p l a n . However, the a p p e l l e e s 
d i d not f i l e a c o n d i t i o n a l c r o s s - a p p e a l , see Bess v. W a f f l e  
House, I n c . , 824 So. 2d 783, 787 ( A l a . C i v . App. 2001) 
( d e s c r i b i n g a c o n d i t i o n a l c r o s s - a p p e a l as one f i l e d by an 
a p p e l l e e r a i s i n g i s s u e s f o r re v i e w i n the event the judgment 
i n h i s or her f a v o r i s r e v e r s e d ) , and, th u s , we cannot 
c o n s i d e r t h a t i s s u e . 
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t h a t t h e i r employment was b e i n g t e r m i n a t e d f o r f i n a n c i a l 

r e a sons. 

The h e a r i n g o f f i c e r a d dressed the i s s u e of l a c k of pr o p e r 

n o t i c e o n l y as t o " o v e r s t a f f i n g , " t r e a t i n g t h a t problem as i f 

i t c o n s t i t u t e d an independent and s e p a r a t e ground from the 

" f i n a n c i a l c i r c u m s t a n c e s " r e f e r r e d t o i n the n o t i c e s . The 

h e a r i n g o f f i c e r s p e c i f i c a l l y s t a t e d t h a t , because o v e r s t a f f i n g 

might not cause f i n a n c i a l d i f f i c u l t i e s , the r e f e r e n c e i n the 

n o t i c e s t o " f i n a n c i a l c i r c u m s t a n c e s " d i d not a d e q u a t e l y i n f o r m 

the a p p e l l e e s t h a t the HCBOE i n t e n d e d t o t e r m i n a t e t h e i r 

employment i n o r d e r t o reduce i t s s u p p o r t s t a f f i n g t o l e v e l s 

comparable w i t h o t h e r l o c a l boards of e d u c a t i o n . Based on Ex  

p a r t e S o l e y n , s u p r a , i n which the Alabama Supreme Court h e l d 

t h a t the n o t i c e of i n t e n t t o t e r m i n a t e must be s u f f i c i e n t t o 

a p p r i s e the employee of the f a c t s s u p p o r t i n g the grounds f o r 

t e r m i n a t i o n w i t h o u t r e f e r e n c i n g " s u r r o u n d i n g c i r c u m s t a n c e s , " 

the h e a r i n g o f f i c e r reasoned t h a t the HCBOE c o u l d not r e l y on 

o v e r s t a f f i n g as a s e p a r a t e ground f o r t e r m i n a t i o n . 

The HCBOE d i d not, however, a s s e r t " o v e r s t a f f i n g " as an 

independent reason f o r t e r m i n a t i n g the employment of the 

a p p e l l e e s . The HCBOE p r e s e n t e d e v i d e n c e from Dr. Pouncey 
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i n d i c a t i n g t h a t the HCBOE m a i n t a i n e d f a r more s t a f f than o t h e r 

l o c a l boards of e d u c a t i o n , r e s u l t i n g i n p e r - p u p i l p e r s o n n e l 

expenses of more than double many o t h e r s c h o o l boards 

a c c o r d i n g t o a t l e a s t one e x h i b i t i n the r e c o r d . Dr. Pouncey 

t e s t i f i e d t h a t the HCBOE had been a b l e t o a t l e a s t absorb 

those c o s t s i n " f l u s h " t i m e s , b u t , he s a i d , when the economy 

took a downturn, r e s u l t i n g i n d e c r e a s e d t a x revenues a v a i l a b l e 

f o r s c h o o l f u n d i n g and c o n s e c u t i v e years of s t a t e w i d e 

p r o r a t i o n , the HCBOE had i n c u r r e d a $ 2 0 - m i l l i o n budget d e f i c i t 

by f a i l i n g t o reduce i t s p e r s o n n e l c o s t s and o t h e r 

e x p e n d i t u r e s a c c o r d i n g l y . Dr. Pouncey t e s t i f i e d t h a t 

o v e r s t a f f i n g was one of the main f a c t o r s t h a t had l e d t o the 

f i n a n c i a l c i r c u m s t a n c e s f a c i n g the HCBOE. Dr. Pouncey a l s o 

t e s t i f i e d t h a t , a f t e r he had i d e n t i f i e d o v e r s t a f f i n g as a 

p r i m a r y component of the f i s c a l c r i s i s f a c i n g the HCBOE, he 

con c l u d e d t h a t the HCBOE c o u l d resume a sound f i n a n c i a l 

c o n d i t i o n o n l y by r e d u c i n g i t s p e r s o n n e l expenses. 

Rather than s i m p l y s l a s h p e r s o n n e l i n d i s c r i m i n a t e l y u n t i l 

the s h o r t f a l l c o u l d be covered, Dr. R i c h a r d s o n had determined 

t h a t p e r s o n n e l expenses s h o u l d be reduced o n l y i n s o f a r as 

those r e d u c t i o n s a f f e c t e d c l a s s r o o m performance as m i n i m a l l y 

22 



2110427 

as p o s s i b l e . Dr. Pouncey t e s t i f i e d t h a t he and h i s s t a f f had 

r e s e a r c h e d the p e r - p u p i l p e r s o n n e l expenses of o t h e r l o c a l 

boards of e d u c a t i o n w i t h i n the s t a t e and had found t h a t those 

boards were d e l i v e r i n g e d u c a t i o n a l s e r v i c e s t o t h e i r s t u d e n t s 

a t a r a t e of l e s s than h a l f the p e r s o n n e l c o s t s of the HCBOE. 

Dr. R i c h a r d s o n t e s t i f i e d t h a t the HCBOE was not p r o d u c i n g 

above-average e d u c a t i o n a l r e s u l t s due t o i t s i n c r e a s e d 

p e r s o n n e l expenses but was a c t u a l l y p r o d u c i n g r e s u l t s on par 

w i t h o t h e r s c h o o l systems spending f a r l e s s funds. That 

t e s t i m o n y shows t h a t the HCBOE e f f e c t i v e l y used the f i n a n c i a l 

s t r u c t u r e of o t h e r l o c a l boards of e d u c a t i o n as a t a r g e t t o 

measure the amount of p e r s o n n e l expenses the HCBOE c o u l d 

s a f e l y reduce i n o r d e r t o r e s o l v e i t s d e t e r i o r a t i n g f i n a n c i a l 

c o n d i t i o n w i t h o u t compromising i t s e d u c a t i o n a l m i s s i o n . 

Hence, r e d u c i n g s t a f f numbers t o comparable s t a t e w i d e l e v e l s 

was o n l y a p a r t of the s o l u t i o n t o the f i n a n c i a l c r i s i s f a c i n g 

the HCBOE and was not an independent g o a l i n and of i t s e l f . 

G iven a l l the c i r c u m s t a n c e s i n t h i s case, we h o l d t h a t no 

evid e n c e s u p p o r t s the h e a r i n g o f f i c e r ' s d e t e r m i n a t i o n t h a t the 

HCBOE r e l i e d on o v e r s t a f f i n g as a s e p a r a t e ground f o r 

t e r m i n a t i n g the employment of the a p p e l l e e s such t h a t i t 
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s h o u l d have e x p r e s s l y n o t i f i e d the a p p e l l e e s of t h a t 

j u s t i f i c a t i o n . The h e a r i n g o f f i c e r a c t e d a r b i t r a r i l y and 

c a p r i c i o u s l y i n f i n d i n g o t h e r w i s e . See W o l f f v. McDonnell, 

418 U.S. 539 (1974) ( h o l d i n g t h a t a d e c i s i o n of a h e a r i n g 

o f f i c e r must not be made a r b i t r a r i l y and c a p r i c i o u s l y but must 

be based on some e v i d e n c e ) ; see a l s o Ex p a r t e S o l e y n , supra 

( h o l d i n g t h a t a r b i t r a r y - a n d - c a p r i c i o u s s t a n d a r d of r e v i e w 

a p p l i e s t o f a c t u a l d e t e r m i n a t i o n s of h e a r i n g o f f i c e r s i n FDA 

c a s e s ) . We thus p r o c e e d w i t h our r e v i e w of the remainder of 

the HCBOE's ap p e a l t o determine whether the h e a r i n g o f f i c e r 

had s u f f i c i e n t o t h e r grounds f o r r e j e c t i n g the proposed 

t e r m i n a t i o n of the employment of the a p p e l l e e s . 

J u s t i f i a b l e Decrease i n Jobs 

The HCBOE r e l i e d on a " j u s t i f i a b l e d e c r e a s e i n j o b s " as 

the s o l e ground f o r t e r m i n a t i n g the employment of the 

a p p e l l e e s . Alabama law has not s p e c i f i c a l l y d e f i n e d t h a t 

p h r a s e . Through l e g a l p a r l a n c e , a decrease i n j o b s i s 

" j u s t i f i a b l e " when a s c h o o l b o a r d i s capable of p r o v i d i n g a 

good reason f o r r e d u c i n g or e l i m i n a t i n g the number of 

p o s i t i o n s or the number of employees w i t h i n each p o s i t i o n . 

See B l a c k ' s Law D i c t i o n a r y 944 (9th ed. 2009) ( d e f i n i n g 
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" j u s t i f i a b l e " as " [ c ] a p a b l e of b e i n g l e g a l l y or m o r a l l y 

j u s t i f i e d ; e x c u s a b l e ; d e f e n s i b l e " ) . An adverse change i n the 

f i n a n c i a l c i r c u m s t a n c e s of a s c h o o l board c o n s t i t u t e s a 

s u f f i c i e n t good reason j u s t i f y i n g a decrease i n j o b s . See, 

e.g., Board of Sch. Comm'rs of M o b i l e Cnty. v. C h r i s t o p h e r , 97 

So. 3d 163 ( A l a . C i v . App. 2012) ( s c h o o l board e x p e r i e n c e d 

d e t e r i o r a t i n g f i n a n c i a l c o n d i t i o n due t o s t a t e p r o r a t i o n ) ; 

M o b i l e Cnty. Bd. of Sch. Comm'rs v. Long, 46 So. 3d 6 ( A l a . 

C i v . App. 2010) (board t e r m i n a t e d employment of programmer 

through RIF n e c e s s i t a t e d by f i n a n c i a l c r i s i s ) ; G l a s s v.  

A n n i s t o n C i t y Bd. of Educ., 957 So. 2d 1143 ( A l a . C i v . App. 

2006) (board e l i m i n a t e d j o b of attendance o f f i c e r , which was 

l o c a l l y funded, a f t e r r e c e i v i n g over $500,000 l e s s i n f u n d i n g 

from c i t y than i n p r i o r y e a r s ) ; and Woodham v. Alabama  

A v i a t i o n & Tech. C o l l . , 537 So. 2d 934, 935 ( A l a . C i v . App. 

1988) ( r e c o g n i z i n g , w i t h o u t d i r e c t l y d e c i d i n g the p r o p r i e t y of 

the a c t i o n , t h a t c o l l e g e ' s d e c i s i o n t o c l o s e c a f e t e r i a t h a t 

had c o n s i s t e n t l y l o s t money f o r years i n or d e r t o l e a s e the 

f o o d - s e r v i c e f a c i l i t y or t o c o n t r a c t f o r food s e r v i c e 

j u s t i f i e d t e r m i n a t i o n of c a f e t e r i a manager). 
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When a b o a r d of e d u c a t i o n c i t e s a j u s t i f i a b l e decrease i n 

jo b s as a b a s i s f o r d i s c h a r g i n g a n o n p r o b a t i o n a r y employee, 

"the o n l y p e r t i n e n t i n q u i r y [ i ] s whether t h e r e was a 

' j u s t i f i a b l e decrease i n the number of [ j o b s ] . ' " W i l l i a m s v.  

Board of Educ. of Lamar Cnty., 263 A l a . 372, 375, 82 So. 2d 

549, 552 (1955) ( c o n s t r u i n g analogous p r o v i s i o n of former 

Teacher Tenure A c t ) . As p a r t of t h a t i n q u i r y , the burden of 

p r o o f r e s t s on the s c h o o l board t o prove a " j u s t i f i a b l e 

d ecrease i n j o b s . " See T i p t o n v. Board of Educ. of B l o u n t  

Cnty., 276 A l a . 571, 574, 165 So.2d 120, 123 (1964) ( h o l d i n g 

t h a t board t h a t had f a i l e d t o produce any e v i d e n c e of 

j u s t i f i a b l e d ecrease i n j o b s c o u l d not r e l y on t h a t ground f o r 

t e r m i n a t i n g employment of t e a c h e r ) ; see a l s o Whitney v. Board  

of Sch. T r s . of DeKalb Cnty. E a s t e r n Cmty. Sch. D i s t . , 416 

N.E.2d 1289 (Ind. Ct. App. 1981) (mere r e c i t a t i o n i n n o t i c e 

l e t t e r i n f o r m i n g employee t h a t her j o b was b e i n g e l i m i n a t e d 

due f o r budgetary reasons d i d not p r o v i d e n e c e s s a r y e v i d e n c e 

of j u s t i f i a b l e decrease i n j o b s ) . A x i o m a t i c a l l y , i f a s c h o o l 

b o a r d c l a i m s t h a t poor f i n a n c i a l c i r c u m s t a n c e s r e q u i r e a 

decrease i n the number of j o b s w i t h i n i t s system, the s c h o o l 

b o a r d must, as a t h r e s h o l d m a t t e r , prove the e x i s t e n c e of such 

26 



2110427 

poor f i n a n c i a l c i r c u m s t a n c e s . The burden then r e s t s on the 

s c h o o l b o a r d t o show t h a t r e d u c i n g p e r s o n n e l would be a t l e a s t 

one r a t i o n a l response t o address i t s f i n a n c i a l c o n d i t i o n . See  

Taborn v. Hammonds, 324 N.C. 546, 552, 380 S.E.2d 513, 517 

(1989) ( c o n s t r u i n g N o r t h C a r o l i n a ' s s t a t u t e a l l o w i n g s c h o o l 

b o a r d to t e r m i n a t e the employment of t e a c h e r s because of 

" ' j u s t i f i a b l e decrease i n the number of p o s i t i o n s due t o ... 

d e c r e a s e d f u n d i n g ' " ) . 

I f a s c h o o l b o a r d p r e s e n t s a prima f a c i e case of a 

" j u s t i f i a b l e decrease i n j o b s , " the burden s h i f t s t o the 

a f f e c t e d employee to d i s p r o v e the ground f o r the t e r m i n a t i o n 

of h i s or her employment. An employee cannot meet t h a t burden 

by showing t h a t the s c h o o l b o a r d e r r o n e o u s l y s e l e c t e d h i s or 

her employment c o n t r a c t f o r t e r m i n a t i o n as opposed t o the 

c o n t r a c t of some o t h e r employee. Once a s c h o o l b o a r d 

e s t a b l i s h e s a good reason f o r r e d u c i n g i t s w o r k f o r c e , "the 

reason f o r s e l e c t i n g [a p a r t i c u l a r employee's] c o n t r a c t as the 

one t o be c a n c e l l e d [ i ] s not open t o i n q u i r y . ... [T]he r i g h t 

of s e l e c t i o n i s a m a t ter r e s t i n g e n t i r e l y w i t h the employing 

Board of E d u c a t i o n . " W i l l i a m s , 263 A l a . a t 375, 82 So. 2d a t 

552. R a t h e r , a n o n p r o b a t i o n a r y employee c o n t e s t i n g a 
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j u s t i f i a b l e decrease i n j o b s must show " t h a t t h e r e i s no 

r a t i o n a l b a s i s f o r the d e c i s i o n [to implement a RIF] or t h a t 

i t i s based on p e r s o n a l , p o l i t i c a l or d i s c r i m i n a t o r y motives 

or i s a s u b t e r f u g e t o a v o i d r i g h t s a r i s i n g from [the 

employee's n o n p r o b a t i o n a r y s t a t u s ] . " Taborn, 324 N.C. a t 556, 

380 S.E.2d a t 519. Absent such p r o o f , a n o n p r o b a t i o n a r y 

employee can a v o i d c a n c e l l a t i o n of h i s or her employment 

c o n t r a c t o n l y by showing t h a t the b o a r d f a i l e d t o f o l l o w i t s 

RIF p o l i c y , see M o b i l e Cnty. Bd. of Sch. Comm'rs v. Long, 

s u p r a , or i m p e r m i s s i b l y r e t a i n e d a p r o b a t i o n a r y employee i n 

h i s or her p o s i t i o n . See, e.g., P i c k e n s Cnty. Bd. of Educ. v. 

K e a s l e r , 263 A l a . 231, 82 So. 2d 197 (1955). 

The h e a r i n g o f f i c e r d i d not a p p l y the law as s t a t e d 

above; r a t h e r , he a p p l i e d the s t a n d a r d s e t out i n Ex p a r t e 

W i l s o n , 984 So. 2d 1161 ( A l a . 2007), f o r d e t e r m i n i n g whether 

a b o a r d of e d u c a t i o n has "good and j u s t cause" f o r t e r m i n a t i n g 

the employment of a t e a c h e r w i t h c o n t i n u i n g - s e r v i c e s t a t u s 

under the former Teacher Tenure A c t . In Ex p a r t e W i l s o n , the 

supreme c o u r t s t a t e d t h a t "good cause," i n a s t a t u t e l i k e the 

former Teacher Tenure A c t , 

" ' " ' i n c l u d e s any ground put f o r w a r d by a s c h o o l 
committee i n good f a i t h and which i s not a r b i t r a r y , 
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i r r a t i o n a l , u n r e a s o n a b l e , or i r r e l e v a n t t o the 
committee's t a s k of b u i l d i n g up and m a i n t a i n i n g an 
e f f i c i e n t s c h o o l system.'"'" 

I d . a t 1168 ( q u o t i n g Madison Cnty. Bd. of Educ. v. W i l s o n , 984 

So. 2d 1153, 1158 ( A l a . C i v . App. 2006), q u o t i n g i n t u r n 

E l l e n b u r g v. H a r t s e l l e C i t y Bd. of Educ., 349 So. 2d 605, 609¬

10 ( A l a . C i v . App. 1977), q u o t i n g i n t u r n 68 Am. J u r . 2d 

Schools § 183) (emphasis o m i t t e d ) . Based on t h a t d e f i n i t i o n , 

the h e a r i n g o f f i c e r p l a c e d the burden on the HCBOE t o prove 

" t h a t i t was s u f f e r i n g a severe f i n a n c i a l h a r d s h i p , t h a t the 

a c t i o n s taken were i n response t o t h a t h a r d s h i p , and t h a t i t 

i s r e a s o n a b l y l i k e l y t h a t the a c t i o n s w i l l improve the 

f i n a n c i a l c o n d i t i o n . " 

To some e x t e n t , the l e g a l s t a n d a r d used by the h e a r i n g 

o f f i c e r c o i n c i d e d w i t h the p r o p e r l e g a l s t a n d a r d . Under the 

c o r r e c t l e g a l s t a n d a r d , the HCBOE had the burden of p r o v i n g 

t h a t i t was s u f f e r i n g a severe f i n a n c i a l h a r d s h i p and t h a t i t s 

a c t i o n i n implementing the sup p l e m e n t a l RIF p l a n was taken i n 

response t o t h a t h a r d s h i p . The h e a r i n g o f f i c e r d i d not d e c i d e 

whether the HCBOE had s a t i s f i e d i t s burden as t o the f i r s t 

element; i n s t e a d , f o r purposes of h i s a n a l y s i s , the h e a r i n g 

o f f i c e r presumed t h a t the HCBOE was i n a poor f i n a n c i a l 
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c o n d i t i o n based on Dr. Pouncey's d e p o s i t i o n t e s t i m o n y 

r e g a r d i n g an a p p r o x i m a t e l y $36.5 m i l l i o n s h o r t f a l l i n i t s 

budg e t . 1 8 The h e a r i n g o f f i c e r d i d , however, d e c i d e the second 

element, f i n d i n g t h a t the HCBOE had f a i l e d t o prove t h a t i t 

had adopted the sup p l e m e n t a l RIF p l a n i n response t o i t s 

f i n a n c i a l problems. In t h a t r e s p e c t , the h e a r i n g o f f i c e r 

e r r e d . 

The h e a r i n g o f f i c e r found t h a t Dr. Pouncey and Dr. 

R i c h a r d s o n had determined t h a t the HCBOE c o u l d overcome a l l of 

i t s f i n a n c i a l problems w i t h i n two years by c u t t i n g $40 m i l l i o n 

i n expenses. Dr. R i c h a r d s o n p r o j e c t e d t h a t h i s c o s t - c u t t i n g 

measures would save the HCBOE $23 m i l l i o n p er f i s c a l year i n 

2011 and 2012, or a t o t a l of $46 m i l l i o n . Thus, the h e a r i n g 

o f f i c e r c o n c l u d e d , the HCBOE would save $6 m i l l i o n beyond the 

s t a t e d g o a l . The h e a r i n g o f f i c e r reasoned t h a t , because the 

supp l e m e n t a l RIF p l a n amounted t o a s a v i n g s of $3.1 m i l l i o n , 

which was l e s s than the $6 m i l l i o n e x c e s s , the HCBOE d i d not 

need t o s a c r i f i c e the a p p e l l e e s ' j o b s i n o r d e r t o rea c h i t s 

1 8 F o r t h a t reason, the h e a r i n g o f f i c e r d i d not d i s c u s s the 
e f f e c t of the evi d e n c e p r e s e n t e d by the a p p e l l e e s r e g a r d i n g 
the h i r i n g of new and a d d i t i o n a l a d m i n i s t r a t i v e s t a f f and the 
r e h i r i n g of Edminson f o l l o w i n g the i m p l e m e n t a t i o n of the 
supp l e m e n t a l RIF p l a n . 

30 



2110427 

f i n a n c i a l t a r g e t , so the su p p l e m e n t a l RIF p l a n was not 

ne c e s s a r y . 

The h e a r i n g o f f i c e r m i s u n d e r s t o o d the e v i d e n c e . Simple 

mathematics show t h a t , by s a v i n g $40 m i l l i o n over two y e a r s , 

the HCBOE would o n l y be meeting i t s annual $20 m i l l i o n 

o p e r a t i n g budget d e f i c i t ($20 m i l l i o n x 2 years = $40 

m i l l i o n ) . U n l e s s the HCBOE were t o r e c e i v e a d d i t i o n a l 

f u n d i n g , which t u r n e d out not t o be the case, the HCBOE would 

not have been a b l e t o p l a c e any funds i n r e s e r v e as r e q u i r e d 

by the SFAA. Dr. R i c h a r d s o n s p e c i f i c a l l y t e s t i f i e d t h a t , by 

c u t t i n g $46 m i l l i o n i n e x p e n d i t u r e s , the HCBOE would c r e a t e a 

$6 m i l l i o n " b u f f e r " a g a i n s t e x p e c t e d f u t u r e p r o r a t i o n , which 

i s p r e c i s e l y the purpose of the r e s e r v e funds r e q u i r e d by the 

SFAA. 1 9 The HCBOE needed the " a d d i t i o n a l " $6 m i l l i o n t o a t 

1 9 S e c t i o n 16-3A-9(b), A l a . Code 1975, p r o v i d e s : 

" L o c a l boards of e d u c a t i o n are a u t h o r i z e d t o expend 
such r e s e r v e funds i f e i t h e r of the f o l l o w i n g o c c u r : 

"(1) The Governor d e c l a r e s p r o r a t i o n 
i n the E d u c a t i o n T r u s t Fund. 

"(2) T o t a l s t a t e funds a p p r o p r i a t e d by 
the L e g i s l a t u r e t o the l o c a l boards of 
e d u c a t i o n are l e s s than the same 
a p p r o p r i a t i o n f o r the p r e c e d i n g f i s c a l 
y e a r . " 
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l e a s t b e g i n t o accumulate some r e s e r v e funds, a l t h o u g h i t 

would s t i l l be over $10 m i l l i o n s h o r t of i t s SFAA-mandated 

r e s e r v e g o a l . 2 0 

As s e t out i n the e x c e r p t s of h i s d e p o s i t i o n quoted i n 

our f a c t u a l summary, Dr. R i c h a r d s o n s t a t e d t h a t the purpose of 

s a v i n g $40 m i l l i o n was t o a v o i d h a v i n g the S t a t e Board of 

E d u c a t i o n assume c o n t r o l of the f i n a n c e s of the HCBOE. But, 

even i f Dr. R i c h a r d s o n had o p i n e d t h a t s a v i n g $40 m i l l i o n over 

two years would s o l v e a l l HCBOE's f i n a n c i a l p r o b l e m s , 2 1 i t i s 

u n d i s p u t e d t h a t he a c t e d s o l e l y as a c o n s u l t a n t f o r the HCBOE 

and not as i t s d e c i s i o n maker, w i t h the HCBOE v o t i n g on a l l 

2 0The h e a r i n g o f f i c e r agreed w i t h those c a l c u l a t i o n s i n 
h i s o r d e r , but he determined t h a t he was c o n s t r a i n e d from 
c o n c l u d i n g t h a t the HCBOE would not s u f f i c i e n t l y cure i t s 
f i n a n c i a l problems by c u t t i n g o n l y $40 m i l l i o n , s t a t i n g : 
"Where [the HCBOE's] agents have t e s t i f i e d t h a t $40 m i l l i o n i s 
s u f f i c i e n t , i t would be an i n a p p r o p r i a t e s u b s t i t u t i o n of the 
wisdom of the H e a r i n g O f f i c e r f o r the a c t i o n s of the [HCBOE] 
to suggest t h a t more i s needed." 

2 1 A t l e a s t a t one p o i n t i n h i s d e p o s i t i o n , Dr. R i c h a r d s o n 
a l l u d e d t o overcoming the $36.5 m i l l i o n s h o r t f a l l through 
p e r s o n n e l c u t s , a l t h o u g h he l a t e r t e s t i f i e d r e p e a t e d l y t h a t 
the purpose of the $40 m i l l i o n t a r g e t was t o s t a v e o f f 
i n t e r v e n t i o n by the S t a t e Board of E d u c a t i o n . See McGough v.  
G & A, I n c . , 999 So. 2d 898 ( A l a . C i v . App. 2007) ( h o l d i n g 
t h a t d e p o s i t i o n must be viewed as a whole i n d e t e r m i n i n g the 
substance of the deponent's t e s t i m o n y ) . 

32 



2110427 

the a p p r o p r i a t e measures t o undertake i n response t o i t s 

f i n a n c i a l c r i s i s . W i l l i a m s t e s t i f i e d w i t h o u t d i s p u t e t h a t the 

HCBOE had v o t e d t o adopt the sup p l e m e n t a l RIF p l a n as a 

ne c e s s a r y f i n a n c i a l measure, and the above c a l c u l a t i o n s prove 

t h a t i t a c t e d p r u d e n t l y i n t h a t r e g a r d . C o n t r a r y t o the 

f i n d i n g s of the h e a r i n g o f f i c e r , the HCBOE had not a l r e a d y 

a l l e v i a t e d i t s f i n a n c i a l problems b e f o r e implementing the 

supp l e m e n t a l RIF p l a n and t h a t a c t i o n remained n e c e s s a r y . 

The f i n d i n g s of f a c t made by a h e a r i n g o f f i c e r i n an FDA 

case w i l l be s u s t a i n e d u n l e s s they are a r b i t r a r y and 

c a p r i c i o u s . See former § 36-24-104(b), A l a . Code 1975. Under 

the a r b i t r a r y - a n d - c a p r i c i o u s s t a n d a r d , a f i n d i n g of f a c t w i l l 

not s t a n d i f i t i s c o m p l e t e l y unsupported by any e v i d e n c e . 

See K i n g v. C i t y of Birmingham, 885 So. 2d 802 ( A l a . C i v . App. 

2004). T h e r e f o r e , we conclude t h a t the h e a r i n g o f f i c e r a c t e d 

a r b i t r a r i l y and c a p r i c i o u s l y i n f i n d i n g t h a t the HCBOE d i d not 

need t o implement the su p p l e m e n t a l RIF p l a n because i t had 

a l r e a d y a c h i e v e d a l l of i t s f i n a n c i a l g o a l s . 

As t o the l a s t element from h i s a n a l y t i c a l framework, the 

h e a r i n g o f f i c e r n oted t h a t the HCBOE had r e c e i v e d i n f o r m a t i o n 

i n d i c a t i n g t h a t d i s c h a r g i n g the a p p e l l e e s would reduce the 
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HCBOE's e x p e n d i t u r e s by the amount of the a p p e l l e e s ' combined 

s a l a r i e s b ut t h a t the HCBOE had not c o n s i d e r e d the c o s t s of 

r e p l a c i n g the s e r v i c e s performed by the a p p e l l e e s . That 

f a c t u a l f i n d i n g i s somewhat i n a c c u r a t e because some e x h i b i t s 

p r e s e n t e d t o the HCBOE i n d i c a t e the ex p e c t e d replacement c o s t s 

of some s e r v i c e s . N e v e r t h e l e s s , the r e c o r d does su p p o r t a 

f i n d i n g t h a t the HCBOE d i d not p e r f o r m a c o s t - b e n e f i t a n a l y s i s 

as t o each i n d i v i d u a l a p p e l l e e t o determine whether r e t e n t i o n 

of h i s or her p o s i t i o n would be more e f f i c i e n t than 

e l i m i n a t i o n . In t h a t r e g a r d , the h e a r i n g o f f i c e r c o n c l u d e d 

t h a t the HCBOE had used "an o v e r l y s i m p l i s t i c a n a l y s i s . " The 

q u e s t i o n b e f o r e the h e a r i n g o f f i c e r , however, was not whether 

the HCBOE had used the most a p p r o p r i a t e , thorough, and 

re a s o n a b l e method f o r d e s i g n a t i n g the employees who would be 

d i s c h a r g e d under the sup p l e m e n t a l RIF p l a n , see Taborn, 324 

N.C. a t 559, 380 S.E.2d a t 521, but whether the method i t d i d 

use, no matter how s i m p l i s t i c , was r a t i o n a l l y r e l a t e d t o the 

purpose of r e d u c i n g p e r s o n n e l c o s t s g i v e n the e x i s t i n g e x i g e n t 

c i r c u m s t a n c e s . A l t h o u g h a t one p o i n t i n h i s d e c i s i o n the 

h e a r i n g o f f i c e r e x p l i c i t l y s t a t e d t h a t the HCBOE had not a c t e d 

r a t i o n a l l y i n f o r m u l a t i n g the su p p l e m e n t a l RIF p l a n , h i s 
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d e c i s i o n as a whole r e f l e c t s h i s c o n c l u s i o n t h a t the HCBOE 

c o u l d have, and s h o u l d have, a c t e d more r a t i o n a l l y by u s i n g 

the a n a l y s i s advocated by the a p p e l l e e s . 

That a n a l y s i s , however, v i o l a t e s w e l l - s e t t l e d Alabama 

law. The r u l e from W i l l i a m s , s u p r a , as r e c e n t l y r e i t e r a t e d i n 

Board of Sch o o l Commissioners of M o b i l e County v. C h r i s t o p h e r , 

s u p r a , h o l d s t h a t , once i t i s determined t h a t t h e r e i s a 

" ' " j u s t i f i a b l e decrease i n the number of p o s i t i o n s due t o 

dec r e a s e d e n r o l l m e n t or d e c r e a s e d f u n d i n g " ' " and t h a t the 

employee a t i s s u e was d i s c h a r g e d p u r s u a n t t o t h a t ground, a 

h e a r i n g o f f i c e r may not i n q u i r e i n t o the r e a s o n i n g b e h i n d the 

s e l e c t i o n of t h a t p a r t i c u l a r employee f o r d i s c h a r g e . 97 So. 

3d a t 175 ( q u o t i n g Walker v. Montgomery Cnty. Bd. of Educ., 85 

So. 3d 1008, 1016 ( A l a . C i v . App. 2011)). By examining the 

b e n e f i t s of the s e r v i c e s p r o v i d e d by the a p p e l l e e s , and the 

c o s t s of r e p l a c i n g those s e r v i c e s , the h e a r i n g o f f i c e r 

n e c e s s a r i l y undertook t o determine whether the HCBOE had 

c o r r e c t l y t a r g e t e d the a p p e l l e e s ' s p e c i f i c employment f o r 

t e r m i n a t i o n . 
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The a p p e l l e e s c l e a r l y p r o v e d t h a t they were v a l u a b l e 

employees. 2 2 However, i t i s d o u b t f u l t h a t the HCBOE c o u l d have 

s e l e c t e d any sup p o r t employees f o r i n c l u s i o n i n the 

supp l e m e n t a l RIF p l a n who d i d not p r o v i d e some n e c e s s a r y 

s e r v i c e . See C h r i s t o p h e r , 97 So. 3d a t 176 ("[M]any, i f not 

a l l , of the employees i n v a r i o u s s c h o o l systems throughout the 

s t a t e are e x c e l l e n t employees who have had p o s i t i v e impacts on 

s c h o o l systems through t h e i r employment."). Dr. R i c h a r d s o n 

d i d not t e s t i f y t h a t the HCBOE would e x p e r i e n c e no adverse 

consequences due t o the t e r m i n a t i o n s of the employment of the 

a p p e l l e e s . Dr. R i c h a r d s o n merely t e s t i f i e d t h a t he had 

recommended e l i m i n a t i o n of those p o s i t i o n s he b e l i e v e d would 

l e a s t impact the c l a s s r o o m i n s t r u c t i o n of the s t u d e n t s . The 

HCBOE e v i d e n t l y agreed w i t h Dr. R i c h a r d s o n ' s assessment when 

d i s c h a r g i n g i t s " u n f o r t u n a t e burden" of making the " d i f f i c u l t 

d e c i s i o n s r e g a r d i n g which p o s i t i o n s t o e l i m i n a t e p u r s u a n t t o 

[the s u p p l e m e n t a l RIF p l a n ] . " I d . The h e a r i n g o f f i c e r c o u l d 

not "'usurp the r o l e of the s c h o o l b o ard,'" i d . ( q u o t i n g 

2 2Dr. R i c h a r d s o n t e s t i f i e d t h a t he had not recommended the 
t e r m i n a t i o n of the employment of any of the a p p e l l e e s f o r poor 
performance or l i k e cause. 
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Walker v. Montgomery Bd. of Educ., 85 So. 3d a t 1016), by 

second-guessing the f i n a n c i a l wisdom of i t s c h o i c e s . 

We co n c l u d e , t h e r e f o r e , t h a t the h e a r i n g o f f i c e r e r r e d i n 

a p p l y i n g an i n c o r r e c t a n a l y s i s when d e t e r m i n i n g whether the 

HCBOE a c t e d r a t i o n a l l y i n t e r m i n a t i n g the employment of the 

a p p e l l e e s . Based on t h a t e r r o r , as w e l l as the f a c t u a l e r r o r s 

d i s c u s s e d h e r e i n , we h o l d t h a t the d e c i s i o n of the h e a r i n g 

o f f i c e r must be r e v e r s e d . 

C o n c l u s i o n 

We r e v e r s e the d e c i s i o n of the h e a r i n g o f f i c e r , and we 

remand the cause f o r f u r t h e r c o n s i d e r a t i o n by the same h e a r i n g 

o f f i c e r based on the s t a n d a r d s o u t l i n e d h e r e i n . We i n s t r u c t 

the h e a r i n g o f f i c e r t o determine whether the HCBOE proved t h a t 

i t was s u f f e r i n g from a v a l i d f i n a n c i a l h a r d s h i p , whether the 

HCBOE adopted i t s s u p p l e m e n t a l RIF p l a n due t o t h a t f i n a n c i a l 

h a r d s h i p , and whether the sup p l e m e n t a l RIF p l a n amounted t o 

one r a t i o n a l method of r e s p o n d i n g t o t h a t f i n a n c i a l h a r d s h i p 

under the c i r c u m s t a n c e s , w i t h o u t c o n s i d e r i n g whether the HCBOE 

c o u l d have used a more thorough and r e a s o n a b l e approach when 

s e l e c t i n g the i n d i v i d u a l employees t o be d i s c h a r g e d . I f the 

h e a r i n g o f f i c e r determines t h a t the HCBOE l a w f u l l y t e r m i n a t e d 
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the employment of the a p p e l l e e s due t o a j u s t i f i a b l e decrease 

i n j o b s , the h e a r i n g o f f i c e r s h o u l d address any r e m a i n i n g 

i s s u e s r a i s e d by the a p p e l l e e s as t o whether the HCBOE 

f o l l o w e d i t s s u p p l e m e n t a l RIF p l a n and/or whether the HCBOE 

i m p e r m i s s i b l y r e t a i n e d p r o b a t i o n a r y employees i n the 

a p p e l l e e s ' p o s i t i o n s . To a c c o m p l i s h those t a s k s , the h e a r i n g 

o f f i c e r s h a l l not conduct any f u r t h e r h e a r i n g s , but s h o u l d 

r e l y o n l y on the evi d e n c e adduced a t the p r e v i o u s h e a r i n g . 

The h e a r i n g o f f i c e r s h a l l produce h i s d e c i s i o n on remand 

w i t h i n 90 days of the date of the i s s u a n c e of t h i s o p i n i o n . 

APPLICATION GRANTED; OPINION OF NOVEMBER 30, 2012, 

WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Donaldson, J J . , 

concur. 
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