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BRYAN, Judge. 

Joseph B o s w e l l appeals from a judgment of the M o b i l e 

C i r c u i t C ourt ("the c i r c u i t c o u r t " ) i n f a v o r of Mary Lowery. 

Because the c i r c u i t c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n 

t o e n t e r t h a t judgment, t h a t judgment i s v o i d , and, because a 
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v o i d judgment w i l l not s u p p o r t an a p p e a l , we d i s m i s s B o s w e l l ' s 

a p p e a l w i t h i n s t r u c t i o n s t o the c i r c u i t c o u r t . 

On J u l y 8, 2010, Lowery brought an u n l a w f u l - d e t a i n e r 

a c t i o n a g a i n s t B o s w e l l i n the M o b i l e D i s t r i c t Court ("the 

d i s t r i c t c o u r t " ) , s e e k i n g p o s s e s s i o n of a house she had r e n t e d 

t o B o s w e l l ("the house") and r e c o v e r y of u n p a i d r e n t . B o s w e l l 

answered Lowery's c o m p l a i n t and a s s e r t e d a c o u n t e r c l a i m . 

F o l l o w i n g a bench t r i a l on November 15, 2010, the d i s t r i c t -

c o u r t judge, on November 17, 2010, e l e c t r o n i c a l l y s i g n e d and 

e l e c t r o n i c a l l y f i l e d a judgment f i n d i n g i n f a v o r of Lowery 

w i t h r e s p e c t t o b o t h her c l a i m and B o s w e l l ' s c o u n t e r c l a i m and 

awarding her p o s s e s s i o n of the house and damages i n the amount 

of $4,000. 

B o s w e l l f i l e d a Rule 5 9 ( e ) , A l a . R. C i v . P., postjudgment 

motion on November 24, 2010, and f i l e d a second Rule 59(e) 

postjudgment motion on December 6, 2010. 1 The Rule 59(e) 

1No e n t r y was made on the c a s e - a c t i o n summary i n the S t a t e 
J u d i c i a l I n f o r m a t i o n System t o r e c o r d B o s w e l l ' s f i l i n g of a 
Rule 59(e) postjudgment motion on e i t h e r November 24, 2010, or 
December 6, 2010; however, the f i r s t R ule 59(e) postjudgment 
motion c o n t a i n e d i n the r e c o r d on a p p e a l bears the date stamp 
of the d i s t r i c t - c o u r t c l e r k e s t a b l i s h i n g t h a t i t was f i l e d on 
November 24, 2010, and the second Rule 59(e) postjudgment 
motion c o n t a i n e d i n the r e c o r d on a p p e a l b e a r s the d i s t r i c t -
c o u r t c l e r k ' s f i l i n g stamp e s t a b l i s h i n g t h a t i t was f i l e d on 
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postjudgment motion B o s w e l l had f i l e d on November 24, 2010, 

was d e n i e d by o p e r a t i o n of law p u r s u a n t t o Rule 5 9 . 1 ( d c ) , A l a . 

R. C i v . P., on December 8, 2010. B o s w e l l f i l e d a n o t i c e of 

ap p e a l t o the c i r c u i t c o u r t on December 20, 2010. 

F o l l o w i n g a bench t r i a l , the c i r c u i t c o u r t e n t e r e d a 

judgment i n f a v o r of Lowery on November 28, 2011. Lowery and 

B o s w e l l each f i l e d Rule 59(e) postjudgment motions, which the 

c i r c u i t c o u r t d e n i e d . B o s w e l l then f i l e d a n o t i c e of appea l t o 

t h i s c o u r t on Feb r u a r y 10, 2012. 

A l t h o u g h the p a r t i e s have not r a i s e d the i s s u e whether 

t h i s c o u r t has j u r i s d i c t i o n over B o s w e l l ' s a p p e a l , 

" ' j u r i s d i c t i o n a l m a t t e r s are of such magnitude t h a t 
we take n o t i c e of them a t any time and do so even ex 
mero motu.' Nunn v. Baker, 518 So. 2d 711, 712 ( A l a . 
1987). 'Lack of s u b j e c t m a t t e r j u r i s d i c t i o n may not 
be waived by the p a r t i e s and i t i s the duty of an 
a p p e l l a t e c o u r t t o c o n s i d e r l a c k of s u b j e c t matter 
j u r i s d i c t i o n ex mero motu.' Ex p a r t e Smith, 438 So. 
2d 766, 768 ( A l a . 1983)." 

MPQ, I n c . v. Birmingham R e a l t y Co., 78 So. 3d 391, 393 ( A l a . 

2011). 

In p e r t i n e n t p a r t , § 6-6-350, A l a . Code 1975, a p a r t of 

Alabama's U n l a w f u l D e t a i n e r A r t i c l e , § 6-6-310 e t seq., A l a . 

December 6, 2010. 
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Code 1975, p r o v i d e s t h a t " [ a ] n y p a r t y may a p p e a l from a 

judgment e n t e r e d a g a i n s t him or her by a d i s t r i c t c o u r t t o the 

c i r c u i t c o u r t a t any time w i t h i n seven days a f t e r the e n t r y 

t h e r e o f " (Emphasis added.) S e c t i o n 6-6-350 has been 

amended w i t h r e s p e c t t o appeals i n u n l a w f u l - d e t a i n e r a c t i o n s 

i n v o l v i n g r e s i d e n t i a l l a n d l o r d s and t e n a n t s by § 35-9A-461, a 

p a r t of Alabama's U n i f o r m R e s i d e n t i a l L a n d l o r d and Tenant A c t , 

§ 35-9A-101 e t seq., A l a . Code 1975. See Ex p a r t e Brown, 83 

So. 3d 512, 515 ( A l a . 2011). S e c t i o n 35-9A-461(d) p r o v i d e s : 

" N o t w i t h s t a n d i n g s u b s e c t i o n (a) of S e c t i o n 12-12-70 
[ c o n c e r n i n g appeals from the d i s t r i c t c o u r t 
g e n e r a l l y ] , any p a r t y may a p p e a l from an e v i c t i o n 
judgment e n t e r e d by a d i s t r i c t c o u r t t o the c i r c u i t 
c o u r t a t any time w i t h i n seven days a f t e r the e n t r y  
t h e r e o f . The f i l i n g of a t i m e l y post-judgment motion  
p u r s u a n t t o the Alabama Ru l e s of C i v i l Procedure  
s h a l l suspend the r u n n i n g of the time f o r f i l i n g a  
n o t i c e of a p p e a l . In cases where post-judgment  
motions are f i l e d , the f u l l time f i x e d f o r f i l i n g a  
n o t i c e of a p p e a l s h a l l be computed from the date of 
the e n t r y i n the c i v i l docket of an o r d e r g r a n t i n g 
or d enying such motion, or the date of the d e n i a l of  
such motion by o p e r a t i o n of law p u r s u a n t t o Rule  
59.1 of the Alabama Ru l e s of C i v i l P rocedure. ..." 

(Emphasis added.) 

By e l e c t r o n i c a l l y s i g n i n g and e l e c t r o n i c a l l y f i l i n g h i s 

judgment on November 17, 2010, the d i s t r i c t - c o u r t judge b o t h 

r e n d e r e d and e n t e r e d h i s judgment on t h a t date. See Rule 
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5 8 ( d c ) , A l a . R. C i v . P. ("Rule 58 a p p l i e s i n the d i s t r i c t 

c o u r t s . " ) ; Rule 5 8 ( a ) , A l a . R. C i v . P. ("A judge may render an 

o r d e r or a judgment ... (5) by e x e c u t i n g and t r a n s m i t t i n g an 

e l e c t r o n i c document t o the e l e c t r o n i c - f i l i n g s ystem."); and 

Rule 5 8 ( c ) , A l a . R. C i v . P. ("An o r d e r or a judgment re n d e r e d 

e l e c t r o n i c a l l y by the judge under s u b d i v i s i o n (a)(5) of t h i s 

r u l e s h a l l be deemed 'entered' w i t h i n the meaning of these 

R u l e s and the R u l e s of A p p e l l a t e Procedure as of the date the 

o r d e r or judgment i s e l e c t r o n i c a l l y t r a n s m i t t e d by the judge 

t o the e l e c t r o n i c - f i l i n g s y s t e m . " ) . 2 

Rule 5 9 ( d c ) , A l a . R. C i v . P., p r o v i d e s t h a t , i n the case 

of an u n l a w f u l - d e t a i n e r a c t i o n s u b j e c t t o a p p e a l under § 6-6¬

350, a p a r t y must f i l e h i s or her Rule 5 9 ( e ) , A l a . R. C i v . P., 

postjudgment motion not l a t e r than 7 days a f t e r the e n t r y of 

the judgment i n o r d e r f o r i t t o be t i m e l y . Lowery's a c t i o n was 

an u n l a w f u l - d e t a i n e r a c t i o n s u b j e c t t o a p p e a l under § 6-6-350, 

and, t h e r e f o r e , B o s w e l l was r e q u i r e d t o f i l e h i s Rule 59(e) 

postjudgment motion not l a t e r than 7 days a f t e r November 17, 

2 B o s w e l l a s s e r t s t h a t the d i s t r i c t - c o u r t judgment was not 
e n t e r e d u n t i l November 29, 2010; however, the r e c o r d on a p p e a l 
and the c a s e - a c t i o n summary i n the S t a t e J u d i c i a l I n f o r m a t i o n 
System r e f u t e t h a t a s s e r t i o n . 
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2010, the date the d i s t r i c t - c o u r t judgment was e n t e r e d , i n 

o r d e r f o r i t t o be t i m e l y . See Rule 5 9 ( d c ) . In p e r t i n e n t p a r t , 

Rule 6 ( a ) , A l a . R. C i v . P., p r o v i d e s : 

"In computing any p e r i o d of time p r e s c r i b e d o r 
a l l o w e d by these r u l e s , by o r d e r of c o u r t , or by any 
a p p l i c a b l e s t a t u t e , the day of the a c t , event, or 
d e f a u l t from which the d e s i g n a t e d p e r i o d of time 
b e g i n s t o run s h a l l not be i n c l u d e d . The l a s t day of 
the p e r i o d so computed s h a l l be i n c l u d e d , u n l e s s i t 
i s a Saturday, a Sunday, or a l e g a l h o l i d a y , i n 
which event the p e r i o d runs u n t i l the end of the 
next day which i s not a Saturday, a Sunday, or a 
l e g a l h o l i d a y When the p e r i o d of time 
p r e s c r i b e d or a l l o w e d i s l e s s than e l e v e n (11) days, 
i n t e r m e d i a t e S a t u r d a y s , Sundays, and l e g a l h o l i d a y s 
s h a l l be e x c l u d e d i n the computation. As used i n 
t h i s r u l e ... ' l e g a l h o l i d a y ' i n c l u d e s ... 
T h a n k s g i v i n g Day " 

Thus, i n computing the 7-day p e r i o d f o r B o s w e l l t o f i l e a 

t i m e l y Rule 59(e) postjudgment motion, we (1) e x c l u d e November 

17, 2010, the date the d i s t r i c t - c o u r t judgment was e n t e r e d , 

(2) b e g i n the computation w i t h the f o l l o w i n g day, November 18 

(a T h u r s d a y ) , and (3) e x c l u d e November 20 (a S a t u r d a y ) , 

November 21 (a Sunday), November 25 ( T h a n k s g i v i n g Day), 

November 27 (a S a t u r d a y ) , and November 28 (a Sunday). Computed 

i n t h a t manner, the l a s t day of the 7-day p e r i o d f o r B o s w e l l 

t o f i l e a t i m e l y Rule 59(e) postjudgment motion was November 

29, 2010. Consequently, the Rule 59(e) postjudgment motion 
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B o s w e l l f i l e d i n the d i s t r i c t c o u r t on November 24, 2010, was 

t i m e l y and, t h e r e f o r e , suspended the time f o r B o s w e l l t o f i l e 

h i s n o t i c e of a p p e a l t o the c i r c u i t c o u r t p u r s u a n t t o § 35-9A-

461(d); however, the Rule 59(e) postjudgment motion he f i l e d 

on December 6, 2010, was u n t i m e l y and, t h e r e f o r e , d i d not 

suspend the time f o r B o s w e l l t o f i l e h i s n o t i c e of a p p e a l t o 

the c i r c u i t c o u r t . See MPQ, I n c . v. Birmingham R e a l t y Co., 78 

So. 3d a t 394 ("'Although a t i m e l y postjudgment motion w i l l 

t o l l the ... time p e r i o d f o r f i l i n g a n o t i c e of a p p e a l , an 

u n t i m e l y f i l e d postjudgment motion w i l l not do so.'" ( q u o t i n g 

Marsh v. Marsh, 852 So. 2d 161, 163 ( A l a . C i v . App. 2002)); 

and § 35-9A-461(d) ("The f i l i n g of a t i m e l y post-judgment 

motion p u r s u a n t t o the Alabama Ru l e s of C i v i l Procedure s h a l l 

suspend the r u n n i n g of the time f o r f i l i n g a n o t i c e of 

a p p e a l . " (emphasis added)). 

The Rule 59(e) postjudgment motion B o s w e l l f i l e d on 

November 24, 2010, was d e n i e d by o p e r a t i o n of law on December 

8, 2010. See Rule 5 9 . 1 ( d c ) , A l a . R. C i v . P. ("Rule 59.1 

a p p l i e s i n the d i s t r i c t c o u r t s , except t h a t the time p e r i o d of 

n i n e t y (90) days [ t h a t a postjudgment motion may remain 

pending] i s reduced t o f o u r t e e n (14) days u n l e s s w i t h i n t h a t 
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time an o r d e r extends the p e r i o d , f o r good cause shown, f o r 

not more than an a d d i t i o n a l f o u r t e e n (14) d a y s . " ) ; Rule 59.1, 

A l a . R. C i v . P. ("A f a i l u r e of the t r i a l c o u r t t o render an 

o r d e r d i s p o s i n g of any pending postjudgment motion w i t h i n the 

time p e r m i t t e d hereunder, or any e x t e n s i o n t h e r e o f , s h a l l 

c o n s t i t u t e a d e n i a l of such motion as of the date of the 

e x p i r a t i o n of the p e r i o d . " ) ; and W i l l i a m s o n v. F o u r t h Ave.  

Supermarket, I n c . , 12 So. 3d 1200, 1203-04 ( A l a . 2009) ("To 

e l i m i n a t e any c o n f u s i o n caused by c o n t r a r y or i m p r e c i s e 

language i n p r e v i o u s caselaw, we now r e i t e r a t e t h a t , 

c o n s i s t e n t w i t h the e x p r e s s language of Rule 59.1, A l a . R. 

C i v . P., a f a i l u r e by the t r i a l c o u r t t o d i s p o s e of any 

postjudgment motion d u r i n g the p e r i o d s p e c i f i e d i n Rule 59.1 

c o n s t i t u t e s a d e n i a l of the motion 'as of the date of the  

e x p i r a t i o n of the p e r i o d . ' Rule 59.1, A l a . R. C i v . P . " ) . 

Upon the d e n i a l of h i s Rule 59(e) postjudgment motion by 

o p e r a t i o n of law on December 8, 2010, B o s w e l l had 7 days t o 

f i l e a t i m e l y n o t i c e of a p p e a l t o the c i r c u i t c o u r t . See §§ 6¬

6-350 and 35-9A-461(d). In Ex p a r t e Brown, 83 So. 3d 512, 515¬

16 ( A l a . 2011), the supreme c o u r t h e l d t h a t Rule 6(a) a p p l i e s 

t o the computation of the 7-day p e r i o d f o r f i l i n g a t i m e l y 
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n o t i c e of a p p e a l p u r s u a n t t o §§ 6-6-350 and 35-9A-461(d) i n 

u n l a w f u l - d e t a i n e r a c t i o n s i n v o l v i n g a r e s i d e n t i a l l a n d l o r d and 

t e n a n t b e f o r e August 1, 2011. 3 Consequently, i n computing the 

7-day p e r i o d f o r B o s w e l l t o f i l e a t i m e l y n o t i c e of a p p e a l t o 

the c i r c u i t c o u r t , we (1) e x c l u d e December 8, 2010, the date 

h i s Rule 59(e) postjudgment motion was d e n i e d by o p e r a t i o n of 

law, (2) b e g i n the computation w i t h the f o l l o w i n g day, 

December 9 (a Thursday), and (3) e x c l u d e December 11 (a 

Saturday) and December 12 (a Sunday). Computed i n t h a t manner, 

the l a s t day of the 7-day p e r i o d f o r B o s w e l l t o f i l e a t i m e l y 

n o t i c e of a p p e a l t o the c i r c u i t c o u r t was December 17, 2010. 

B o s w e l l d i d not f i l e h i s n o t i c e of a p p e a l t o the c i r c u i t c o u r t 

u n t i l December 20, 2010. T h e r e f o r e , h i s n o t i c e of a p p e a l t o 

3 I n A c t No. 2011-700, A l a . A c t s 2011, the l e g i s l a t u r e 
amended the d e f i n i t i o n of "day" i n § 35-9A-141(3), A l a . Code 
1975, e f f e c t i v e August 1, 2011, t o p r o v i d e t h a t "day" means a 
" c a l e n d a r day, n o t w i t h s t a n d i n g Rule 6 of the Alabama Ru l e s of 
C i v i l Procedure; however, i n any case where the a p p l i c a t i o n of 
a time p e r i o d i n t h i s c h a p t e r c o n s i s t i n g of a s p e c i f i c number 
of days r e s u l t s i n the l a s t day of t h a t time p e r i o d f a l l i n g on 
a weekend or an o f f i c i a l h o l i d a y , then the l a s t day of t h a t 
time p e r i o d s h a l l be c o n s i d e r e d the next o f f i c i a l b u s i n e s s day 
when the c o u r t i s open." That amended d e f i n i t i o n of "day" does 
not a p p l y t o the p r e s e n t case because the 7-day p e r i o d f o r 
B o s w e l l t o f i l e a t i m e l y n o t i c e of a p p e a l t o the c i r c u i t c o u r t 
o c c u r r e d b e f o r e the August 1, 2011, e f f e c t i v e date of t h a t 
amended d e f i n i t i o n . 
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the c i r c u i t c o u r t was u n t i m e l y . B o s w e l l ' s f a i l u r e t o f i l e a 

t i m e l y n o t i c e of a p p e a l t o the c i r c u i t c o u r t i s a 

j u r i s d i c t i o n a l d e f e c t t h a t p r e v e n t e d the c i r c u i t c o u r t from 

a c q u i r i n g s u b j e c t - m a t t e r j u r i s d i c t i o n over h i s a p p e a l . MPQ v.  

Birmingham R e a l t y Co., 78 So. 3d a t 394. Because the c i r c u i t 

c o u r t d i d not a c q u i r e s u b j e c t - m a t t e r j u r i s d i c t i o n over 

B o s w e l l ' s a p p e a l , the judgment e n t e r e d by the d i s t r i c t c o u r t 

remains i n e f f e c t , see S i n g l e t o n v. Graham, 716 So. 2d 224, 

226 ( A l a . C i v . App. 1998), and the judgment e n t e r e d by the 

c i r c u i t c o u r t p u r p o r t i n g t o a d j u d i c a t e B o s w e l l ' s a p p e a l from 

the d i s t r i c t c o u r t i s v o i d , see MPQ v. Birmingham R e a l t y Co., 

78 So. 3d a t 394. Moreover, the c i r c u i t c o u r t ' s v o i d judgment 

w i l l not s u p p o r t B o s w e l l ' s a p p e a l t o t h i s c o u r t . I d . Because 

an a p p e l l a t e c o u r t must d i s m i s s an a p p e a l from a v o i d 

judgment, i d . , we d i s m i s s B o s w e l l ' s a p p e a l w i t h i n s t r u c t i o n s 

t o the c i r c u i t c o u r t t o v a c a t e i t s v o i d judgment and t o 

d i s m i s s B o s w e l l ' s a p p e a l from the d i s t r i c t c o u r t . 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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