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THOMAS, J u d g e . 

G r e g o r y D. McCaw ("the f a t h e r " ) a nd A n g e l a C. Shoemaker 

("the m o t h e r " ) were m a r r i e d on June 1, 1991, and d i v o r c e d on 

A p r i l 2, 2008. The p a r t i e s h a v e two c h i l d r e n , Meagan a nd 

M a d i s o n ( s o m e t i m e s c o l l e c t i v e l y r e f e r r e d t o a s " t h e 
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c h i l d r e n " ) . The p a r t i e s e n t e r e d i n t o a s e t t l e m e n t a g r e e m e n t 

t h a t was i n c o r p o r a t e d i n t o t h e i r d i v o r c e j u d g m e n t w h e r e i n t h e y 

a g r e e d t o " s h a r e d c u s t o d y " o f t h e c h i l d r e n . The f a t h e r a g r e e d 

t o p a y m o n t h l y c h i l d - s u p p o r t p ayments i n t h e amount o f $ 9 30.66 

u n t i l t h e c h i l d r e n r e a c h e d t h e age o f 19, m a r r i e d , o r became 

s e l f - s u p p o r t i n g . S e c t i o n 3.6 o f t h e s e t t l e m e n t a g r e e m e n t 

s t a t e s t h a t " [ t ] h e i s s u e o f t h e f i n a n c i a l c o n t r i b u t i o n o f e a c h 

p a r t y f o r t h e c o l l e g e e d u c a t i o n o f t h e c h i l d [ r e n ] i s 

s p e c i f i c a l l y h e r e b y r e s e r v e d f o r f u r t h e r o r d e r o f t h e C o u r t . " 

The a g r e e m e n t a l s o i n c l u d e d i n s t r u c t i o n s r e g a r d i n g c h a n g e s o r 

p r o p o s e d c h a n g e s t o t h e r e s i d e n c e o f t h e c h i l d r e n . A f t e r t h e 

d i v o r c e , t h e p a r e n t s r e s i d e d f o u r b l o c k s a p a r t . 

I n O c t o b e r 2010, t h e m o t h e r m a r r i e d a man who r e s i d e d i n 

D a l l a s , G e o r g i a . The m o t h e r n o t i f i e d t h e f a t h e r o f h e r i n t e n t 

t o r e l o c a t e t o D a l l a s , G e o r g i a , a f t e r Meagan g r a d u a t e d f r o m 

h i g h s c h o o l i n 2011. The f a t h e r f i l e d a p e t i t i o n he s t y l e d 

" O b j e c t i o n t o t h e R e l o c a t i o n and P e t i t i o n f o r R u l e N i s i " ("the 

o b j e c t i o n t o r e l o c a t i o n p e t i t i o n " ) . The f a t h e r a s s e r t e d t h a t 

t h e m o t h e r h a d f a i l e d t o c o m p l y w i t h c e r t a i n t e r m s o f t h e 

d i v o r c e j u d g m e n t r e g a r d i n g r e l o c a t i o n and t h a t t h e m o t h e r had 

a t t e m p t e d t o a l i e n a t e t h e c h i l d r e n f r o m h i m . He r e q u e s t e d 
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t h a t t h e c o u r t h o l d t h e m o t h e r i n c o n t e m p t . The m o t h e r 

r e s p o n d e d t o t h e o b j e c t i o n t o r e l o c a t i o n p e t i t i o n and 

c o u n t e r c l a i m e d f o r , among o t h e r t h i n g s , p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t f o r Meagan. The f a t h e r f i l e d a m o t i o n t o 

s t r i k e t h e m o t h e r ' s r e s p o n s e and c o u n t e r c l a i m . 1 The m o t h e r 

t h e n f i l e d a m o t i o n r e q u e s t i n g t h a t t h e c i r c u i t c o u r t a p p o i n t 

a g u a r d i a n ad l i t e m f o r t h e c h i l d r e n . The c i r c u i t c o u r t 

c o n d u c t e d a h e a r i n g on M a r c h 28, 2011. A t r a n s c r i p t o f t h e 

h e a r i n g i s n o t i n c l u d e d i n t h e r e c o r d on a p p e a l ; h owever, t h e 

c i r c u i t c o u r t ' s o r d e r i s i n c l u d e d . The c i r c u i t c o u r t 

a p p o i n t e d a g u a r d i a n a d l i t e m f o r t h e c h i l d r e n a n d r e q u i r e d 

t h e m o t h e r , t h e f a t h e r , and t h e c h i l d r e n t o u n d e r g o 

p s y c h o l o g i c a l e v a l u a t i o n s . On May 10, 2011, t h e f a t h e r f i l e d 

an amendment t o t h e o b j e c t i o n t o r e l o c a t i o n p e t i t i o n . He 

a l l e g e d t h a t a m a t e r i a l change h a d o c c u r r e d so t h a t t h e amount 

o f c h i l d s u p p o r t he i s o b l i g a t e d t o p a y t h e m o t h e r s h o u l d be 

d e c r e a s e d ; he c l a i m e d t h a t h i s income h a d d e c r e a s e d s i n c e t h e 

t i m e t h e d i v o r c e j u d g m e n t h a d b e e n e n t e r e d and t h a t , b e c a u s e 

1The p a r t i e s f i l e d a p a r t i a l c o n s e n t a g r e e m e n t i n t h e 
c i r c u i t c o u r t on A u g u s t 30, 2011, see d i s c u s s i o n i n f r a , i n 
w h i c h t h e f a t h e r v o l u n t a r i l y w i t h d r e w t h e o b j e c t i o n t o 
r e l o c a t i o n p e t i t i o n . The p a r t i e s a g r e e d t o " s t r i k e " t h e 
m o t h e r ' s r e s p o n s e and c o u n t e r c l a i m f r o m t h e r e c o r d . 

3 



2110487 

Meagan was e n t e r i n g c o l l e g e , he was o b l i g a t e d t o p a y c h i l d 

s u p p o r t f o r o n l y M a d i s o n . He r e q u e s t e d an e v a l u a t i o n o f h i s 

c h i l d - s u p p o r t o b l i g a t i o n p u r s u a n t t o R u l e 32, A l a . R. J u d . 

A d m i n . A h e a r i n g was s e t f o r A u g u s t 24, 2 0 1 1 . 

The m o t h e r f i l e d a m o t i o n r e q u e s t i n g a t e m p o r a r y o r d e r 

t h a t w o u l d a l l o w h e r t o r e l o c a t e t o D a l l a s , G e o r g i a , b e c a u s e 

h e r h o u s i n g l e a s e h a d e x p i r e d a nd b e c a u s e M a d i s o n ' s s c h o o l 

y e a r w o u l d b e g i n b e f o r e t h e A u g u s t 24, 2011, h e a r i n g . The 

f a t h e r o p p o s e d t h e m o t h e r ' s m o t i o n . The c i r c u i t c o u r t s e t a 

h e a r i n g on t h e m o t h e r ' s m o t i o n f o r J u n e 13, 2 0 1 1 . 

B e f o r e t h e J u n e 13, 2011, h e a r i n g was h e l d , t h e p a r t i e s 

r e a c h e d an ag r e e m e n t t h a t t h e y s t y l e d as a "Memo Ag r e e m e n t 

P e n d e n t e L i t e " ("the memo a g r e e m e n t " ) . The memo agr e e m e n t was 

s i g n e d by t h e p a r t i e s , t h e i r a t t o r n e y s , a nd t h e c h i l d r e n ' s 

g u a r d i a n a d l i t e m . I t i s st a m p e d " f i l e d i n open c o u r t . " The 

c i r c u i t c o u r t i s s u e d a t e m p o r a r y o r d e r , m a k i n g t h e memo 

agre e m e n t b i n d i n g on t h e p a r t i e s u n t i l t h e A u g u s t 24, 2011, 

h e a r i n g . I n t h e memo a g r e e m e n t , t h e p a r t i e s a g r e e d t h a t t h e 

mo t h e r w o u l d r e l o c a t e , t h a t t h e m o t h e r w o u l d p a y t h e g u a r d i a n 

a d l i t e m f e e s , a nd t h a t t h e p a r t i e s w o u l d amend c e r t a i n o t h e r 

p a r t s o f t h e d i v o r c e j u d g m e n t r e g a r d i n g t h e c u s t o d y o f M a d i s o n 
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r e s u l t i n g f r o m t h e m o t h e r ' s r e l o c a t i o n . No a g r e e m e n t was 

r e a c h e d c o n c e r n i n g t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n . The 

m o t h e r moved t o D a l l a s , G e o r g i a . T h e r e a f t e r , t h e p a r t i e s were 

o b l i g a t e d t o meet, b y s t i p u l a t i o n i n t h e memo a g r e e m e n t , a t 

t h e h a l f w a y p o i n t b e t w e e n t h e i r r e s i d e n c e s t o e x c h a n g e c u s t o d y 

o f M a d i s o n . 

A f t e r one c o n t i n u a n c e , a t r i a l was h e l d on A u g u s t 29, 

2011. The t r i a l was p r e s i d e d o v e r by an a p p o i n t e d j u d g e 

s i t t i n g s p e c i a l l y f o r t h e c i r c u i t j u d g e ; a j u d g m e n t was 

e n t e r e d on S e p t e m b e r 28, 2011. The j u d g m e n t s t a t e d t h a t t h e 

p a r t i e s h a d r e a c h e d an a g r e e m e n t ("the p a r t i a l c o n s e n t 

a g r e e m e n t " ) as t o a l l i s s u e s e x c e p t " t h e amount o f c h i l d 

s u p p o r t due, w h e t h e r a d e v i a t i o n f r o m R u l e 32 i s r e q u i r e d , and 

w h e t h e r [ p o s t m i n o r i t y e d u c a t i o n a l ] s u p p o r t f o r [ M e a g a n ] w i l l 

be a l l o w e d . " The c i r c u i t c o u r t o r d e r e d t h e f a t h e r t o p ay 

m o n t h l y c h i l d - s u p p o r t payments f o r M a d i s o n i n t h e amount o f 

$ 7 1 2 . 7 0 . 2 R e g a r d i n g t h e c h i l d r e n ' s i n s u r a n c e c o v e r a g e , t h e 

j u d g m e n t i n c l u d e s a f i n d i n g a t p a r a g r a p h f i v e and an o r d e r a t 

2 I n an a p p a r e n t t y p o g r a p h i c a l e r r o r , t h e j u d g m e n t awards 
$712.30 i n c h i l d s u p p o r t i n a n o t h e r p r o v i s i o n . As e x p l a i n e d 
i n f r a , t h e c i r c u i t c o u r t c o r r e c t e d t h e amount o f t h e f a t h e r ' s 
c h i l d - s u p p o r t o b l i g a t i o n i n r e s p o n s e t o t h e m o t h e r ' s 
p o s t j u d g m e n t m o t i o n . 
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p a r a g r a p h c. I n p a r a g r a p h f i v e i t f o u n d t h a t t h e p a r t i e s h a d 

s t i p u l a t e d t h a t t h e m o t h e r w o u l d c a r r y h e a l t h i n s u r a n c e f o r 

b o t h c h i l d r e n and be r e s p o n s i b l e f o r 1 0 0 % o f a l l u n c o v e r e d 

m e d i c a l e x p e n s e s . P a r a g r a p h c. o f t h e j u d g m e n t e l a b o r a t e s : 

"[The m o t h e r ] s h a l l i m m e d i a t e l y p l a c e b o t h t h e m i n o r 
c h i l d r e n ... u n d e r t h e i n s u r a n c e c o v e r a g e , and be 
r e s p o n s i b l e f o r u n c o v e r e d m e d i c a l e x p e n s e s , 
p r e s c r i p t i o n s , a nd c o - p a y s , a n d she s h a l l be 
r e s p o n s i b l e t o m a i n t a i n a l l i n s u r a n c e c o v e r a g e 
a v a i l a b l e u n t i l s u c h t i m e as t h e c h i l d r e n r e a c h t h e 
age o f 25, f i n i s h p o s t - h i g h s c h o o l e d u c a t i o n , w h i l e 
m a i n t a i n i n g f u l l t i m e s t u d e n t s t a t u s and a g r a d e 
p o i n t a v e r a g e o f C a t t h e i r c h o s e n i n s t i t u t i o n o f 
h i g h e r l e a r n i n g . " 

R e g a r d i n g p o s t m i n o r i t y e d u c a t i o n a l e x p e n s e s f o r Meagan, t h e 

c i r c u i t c o u r t ' s j u d g m e n t r e a d s : 

"[The f a t h e r ] s h a l l p a y t h e amount o f Two H u n d r e d 
F i f t y a n d 00/100 D o l l a r s ($250.00) d i r e c t l y t o 
Meagan ... e a c h and e v e r y month b e g i n n i n g O c t o b e r 1, 
2 0 1 1 [ , ] f o r h e r e x c l u s i v e u se i n p a y i n g f o r p o s t 
s e c o n d a r y e d u c a t i o n , f o r so l o n g she i s a f u l l t i m e 
s t u d e n t i n an a c c r e d i t e d f o u r y e a r C o l l e g e o r 
U n i v e r s i t y , p r e d i c a t e d upon h e r c o m m u n i c a t i o n t h a t 
t h e money i s g o i n g f o r t u i t i o n , b o o k s , o r a s s o c i a t e d 
c o s t s , and p r e d i c a t e d upon h e r p r o v i d i n g [ p r o o f ] o f 
h e r f u l l t i m e s t a t u s , t h a t she i s m a i n t a i n i n g a 
g r a d e p o i n t a v e r a g e o f C o r b e t t e r , and she i s 
a c t i v e l y p a r t i c i p a t i n g i n c l a s s e s a t a l l t i m e s , 
e x c e p t n o r m a l summer b r e a k s . The r e s p o n s i b i l i t y t o 
communicate h e r s t a t u s i s upon Meagan, a n d s h a l l be 
c o m m u n i c a t e d d i r e c t l y t o h e r f a t h e r . I f she does n o t 
co m m u n i c a t e , h i s o b l i g a t i o n i s s u s p e n d e d u n t i l s u c h 
t i m e as she meets t h e above r e q u i r e m e n t s . T h i s 
r e q u i r e m e n t c a n be met b y a u t o m a t i c d e p o s i t , c h e c k , 
o r o t h e r f u n d s as a r e r e a s o n a b l e , and c a n be p a i d 
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d i r e c t l y t o t h e s c h o o l i f b o t h Meagan . . . a n d [ t h e 
f a t h e r ] a g r e e . " 

The c i r c u i t c o u r t d e n i e d a l l o t h e r r e q u e s t e d r e l i e f . 

On S eptember 14, 2011, b e f o r e t h e j u d g m e n t was e n t e r e d , 

t h e f a t h e r f i l e d a R u l e 5 9 , A l a . R. C i v . P., m o t i o n f o r a new 

t r i a l . He c o n t e n d e d t h a t n e c e s s a r y e v i d e n c e h a d n o t b e e n 

p r e s e n t e d a t t h e A u g u s t 29, 2011, h e a r i n g and t h a t new 

e v i d e n c e h a d "come t o l i g h t s i n c e t h e t r i a l " a b o u t t h e 

m o d i f i c a t i o n o f h i s c h i l d - s u p p o r t o b l i g a t i o n r e g a r d i n g M a d i s o n 

and t h e d e t e r m i n a t i o n o f h i s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

r e s p o n s i b i l i t i e s r e g a r d i n g Meagan. 3 On O c t o b e r 24, 2011, t h e 

f a t h e r f i l e d a m o t i o n t o a l t e r , amend, o r v a c a t e t h e S eptember 

28, 2011, j u d g m e n t ; he a t t a c h e d h i s s i g n e d a f f i d a v i t a n d 

3"To s u f f i c e as n e w l y d i s c o v e r e d e v i d e n c e , t h e e v i d e n c e 
must have b e e n i n e x i s t e n c e on t h e d a t e o f t h e t r i a l . " R e e n e r s  
v. R e e n e r s , 611 So. 2d 1109, 1111 ( A l a . C i v . App. 1 9 9 2 ) ( c i t i n g 
P a c i f i c o v. J a c k s o n , 562 So. 2d 174, 177 ( A l a . 1 9 9 0 ) ) . 
R e g a r d l e s s , t h e f a t h e r ' s m o t i o n f o r a new t r i a l was f i l e d on 
S e ptember 14, 2 0 1 1 ; t h a t m o t i o n q u i c k e n e d on S eptember 28, 
2011, t h e d a t e t h e j u dgment was e n t e r e d . The c i r c u i t c o u r t 
d i d n o t e n t e r an o r d e r g r a n t i n g o r d e n y i n g t h e f a t h e r ' s m o t i o n 
w i t h i n t h e 90-day p e r i o d s e t f o r t h i n R u l e 59.1, A l a . R. C i v . 
P., and t h e m o t i o n was, t h e r e f o r e , deemed d e n i e d b y o p e r a t i o n 
o f l a w on December 27, 2011. See M i l l e r v. M i l l e r , 10 So. 3d 
570, 573 ( A l a . C i v . App. 2 0 0 8 ) . 
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c e r t a i n f i n a n c i a l s t a t e m e n t s . 4 I n h i s p o s t j u d g m e n t m o t i o n t h e 

f a t h e r c o n t e n d e d t h a t t h e c i r c u i t c o u r t h a d e r r e d b y n o t 

i n c o r p o r a t i n g t h e t e r m s o f t h e p a r t i a l c o n s e n t a g r e e m e n t i n t o 

i t s j u d g m e n t , b y n o t i n c l u d i n g t h e l a n g u a g e r e q u i r e d i n t h e 

A l a b a m a P a r e n t - C h i l d R e l a t i o n s h i p P r o t e c t i o n A c t , c o d i f i e d a t 

A l a . Code 1975, § 30-3-160 e t s e q . , b y n o t d e v i a t i n g downward 

i n t h e amount o f h i s c h i l d - s u p p o r t o b l i g a t i o n i n l i g h t o f h i s 

a l l e g e d " e x t r a o r d i n a r y c o s t s " o f t r a v e l t o e x e r c i s e v i s i t a t i o n 

w i t h M a d i s o n , b y o r d e r i n g h i m t o p a y a m o n t h l y payment o f $250 

i n p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t t o Meagan i n l i g h t o f h i s 

i n a b i l i t y t o p a y t h e o r d e r e d s u p p o r t , b y n o t i n c l u d i n g an "age 

c e i l i n g " f o r Meagan t o c o m p l e t e h e r c o l l e g e e d u c a t i o n , and b y 

r e n d e r i n g vague and ambiguous o r d e r s r e g a r d i n g Meagan's 

c o m m u n i c a t i o n s w i t h h i m and h i s a b i l i t y t o a c c e s s h e r c o l l e g e 

r e c o r d s . 

On O c t o b e r 25, 2011, t h e m o t h e r f i l e d a m o t i o n t o a l t e r , 

amend, o r v a c a t e t h e S e p t e m b e r 28, 2011, j u d g m e n t . I n h e r 

p o s t j u d g m e n t m o t i o n , t h e m o t h e r c o n t e n d e d t h a t t h e c i r c u i t 

c o u r t h a d e r r e d b y n o t i n c o r p o r a t i n g t h e p a r t i e s ' p a r t i a l 

4The f a t h e r amended h i s m o t i o n on November 25, 2011, and 
t h e m o t h e r o b j e c t e d t o t h a t amendment on December 1, 2011. 
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c o n s e n t a g r e e m e n t i n i t s e n t i r e t y , t h a t t h e c i r c u i t c o u r t ' s 

j u d g m e n t c o n t a i n e d two d i f f e r e n t c h i l d - s u p p o r t amounts (see  

s u p r a n o t e 2 ) , and t h a t t h e c i r c u i t c o u r t ' s j u d g m e n t d i d n o t 

a c c u r a t e l y r e f l e c t t h e p a r t i e s ' s t i p u l a t i o n i n t h e p a r t i a l 

c o n s e n t a g r e e m e n t r e g a r d i n g t h e c h i l d r e n ' s h e a l t h i n s u r a n c e . 

The m o t h e r a l s o r e f u t e d t h e f a t h e r ' s a s s e r t i o n t h a t he d i d n o t 

have t h e a b i l i t y t o p a y a m o n t h l y payment o f $250 i n 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t t o Meagan. 

The c i r c u i t c o u r t e n t e r e d o r d e r s s t a t i n g t h a t a r g u m e n t s 

on t h e p a r t i e s ' p o s t j u d g m e n t m o t i o n s w o u l d be h e a r d a t a 

December 5, 2011, h e a r i n g . No n o t a t i o n o f s u c h a h e a r i n g i s 

e n t e r e d i n t h e S t a t e J u d i c i a l I n f o r m a t i o n S y s t e m , and no 

t r a n s c r i p t o f t h a t h e a r i n g , i f i t o c c u r r e d , a p p e a r s i n t h e 

r e c o r d on a p p e a l . However, t h e c i r c u i t c o u r t e n t e r e d two 

o r d e r s on J a n u a r y 10, 2 0 1 2 ; t h o s e o r d e r s r e s o l v e d a l l 

o u t s t a n d i n g i s s u e s . 

I n t h o s e o r d e r s , t h e c i r c u i t c o u r t , among o t h e r t h i n g s , 

i n c o r p o r a t e d t h e p a r t i a l c o n s e n t a g r e e m e n t i n i t s e n t i r e t y , 

c o n f i r m e d t h a t t h e amount o f t h e f a t h e r ' s c h i l d - s u p p o r t 

o b l i g a t i o n was $ 7 1 2 . 7 0 , and d e n i e d t h e f a t h e r ' s r e q u e s t t o 

e l i m i n a t e t h e a w a r d o f a m o n t h l y payment o f $250 i n 
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p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t t o Meagan. A d d i t i o n a l l y , t h e 

c i r c u i t c o u r t m o d i f i e d i t s judgment t o c l a r i f y t h e method b y 

w h i c h Meagan must communicate c e r t a i n i n f o r m a t i o n r e l a t e d t o 

h e r s c h o o l i n g t o t h e f a t h e r . The f a t h e r t i m e l y a p p e a l e d t o 

t h i s c o u r t on F e b r u a r y 16, 2012. 

The f a t h e r , p r o c e e d i n g p r o se on a p p e a l , s e e k s t h i s 

c o u r t ' s r e v i e w o f t h e c i r c u i t c o u r t ' s j u d g m e n t , c o n t e n d i n g 

t h a t t h e c i r c u i t c o u r t ' s j u d g m e n t s h o u l d be r e v e r s e d (1) 

b e c a u s e t h e a w a r d o f p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t i s 

e r r o r , (2) b e c a u s e i t d i d n o t award a downward d e v i a t i o n i n 

t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n due t o h i s 

" e x t r a o r d i n a r y " t r a v e l e x p e n s e s , and (3) b e c a u s e t h e m o t h e r 

f a i l e d t o p a y a f i l i n g f e e f o r h e r c o u n t e r p e t i t i o n f o r 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . 

We e x a m i n e t h e f a t h e r ' s t h i r d a rgument f i r s t . The f a t h e r 

c o n t e n d s t h a t t h e j u d g m e n t r e g a r d i n g t h e m o t h e r ' s 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t c l a i m i s v o i d b e c a u s e , he 

s a y s , she f a i l e d t o p a y a f i l i n g f e e f o r h e r c o u n t e r p e t i t i o n . 

N o t h i n g i n t h e r e c o r d s u p p o r t s t h e f a t h e r ' s b a r e a s s e r t i o n 

t h a t t h e m o t h e r f a i l e d t o p a y a f i l i n g f e e . 

"'An a p p e l l a t e c o u r t does n o t presume 
e r r o r ; t h e a p p e l l a n t has t h e a f f i r m a t i v e 
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d u t y o f s h o w i n g e r r o r . P e r k i n s v. P e r k i n s , 
465 So. 2d 414 ( A l a . C i v . App. 1 9 8 4 ) . 
A p p e l l a t e r e v i e w i s l i m i t e d t o t h e r e c o r d 
and c a n n o t be a l t e r e d b y s t a t e m e n t s i n 
b r i e f s . B e c h t e l v. Crown C e n t r a l P e t r o l e u m  
C o r p . , 451 So. 2d 793 ( A l a . 1 9 8 4 ) . E r r o r 
a s s e r t e d on a p p e a l must be a f f i r m a t i v e l y 
d e m o n s t r a t e d b y t h e r e c o r d . I f t h e r e c o r d 
does n o t d i s c l o s e t h e f a c t s upon w h i c h t h e 
a s s e r t e d e r r o r i s b a s e d , t h e e r r o r may n o t 
be c o n s i d e r e d on a p p e a l . L i b e r t y L o a n C o r p .  
o f Gadsden v. W i l l i a m s , 406 So. 2d 988 
( A l a . C i v . App. 1 9 8 1 ) . ' 

" G r e e r v. G r e e r , 624 So. 2d 1076, 1077 ( A l a . C i v . 
App. 19 9 3 ) . " 

D u d l e y v. D u d l e y , 85 So. 3d 1043, 1048 ( A l a . C i v . App. 2 0 1 1 ) . 

N e x t , we e xamine t h e f a t h e r ' s argument r e g a r d i n g 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . 

" B e c a u s e 't h e g e n e r a l p r i n c i p l e s c o n c e r n i n g c h i l d 
s u p p o r t [ a r e ] e q u a l l y a p p l i c a b l e t o a [ n ] [Ex p a r t e ] 
B a y l i s s [ , 550 So. 2d 986 ( A l a . 1 9 8 9 ) , ] m o t i o n f o r 
p o s t m i n o r i t y c o l l e g e s u p p o r t , ' t h i s c o u r t c o n s i d e r s 
o n l y w h e t h e r t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n 
i n d e t e r m i n i n g w h e t h e r t o a w a r d s u p p o r t and, i f i t 
a w a r d e d s u p p o r t , w h e t h e r i t a b u s e d i t s d i s c r e t i o n i n 
d e t e r m i n i n g what amount o f s u p p o r t i s a p p r o p r i a t e 
u n d e r t h e c i r c u m s t a n c e s o f t h e c a s e . B e r r y v.  
B e r r y , 579 So. 2d 654, 656 ( A l a . C i v . App. 1 9 9 1 ) ; 
see a l s o W e l l s v. W e l l s , 648 So. 2d 617, 619 ( A l a . 
C i v . App. 1994) ( q u o t i n g B e r r y , 579 So. 2d a t 656) . 
As w i t h a l l j u d g m e n t s b a s e d on t h e t r i a l c o u r t ' s 
r e c e i p t o f o r a l t e s t i m o n y , t h e f a c t u a l f i n d i n g s o f 
t h e t r i a l c o u r t i n a j u d g m e n t a w a r d i n g o r d e n y i n g 
p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t a r e p r e s u m e d 
c o r r e c t ; m o r e o v e r , i n t h e a b s e n c e o f e x p r e s s 
f i n d i n g s b y t h e t r i a l c o u r t , any f i n d i n g s t h a t a r e 
n e c e s s a r y t o t h e j u d g m e n t a r e p r e s u m e d t o have b e e n 
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made, p r o v i d e d t h a t t h e r e c o r d e v i d e n c e w o u l d 
s u p p o r t s u c h f i n d i n g s . F i e l d i n g v. F i e l d i n g , 24 So. 
3d 468, 472 ( A l a . C i v . App. 2 0 0 9 ) . " 

A l l e n v. H i l l , 76 So. 3d 820, 822 ( A l a . C i v . App. 2 0 1 1 ) . 

"A t r i a l c o u r t may o r d e r a p a r e n t t o p r o v i d e 
p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t when, as i n t h i s 
c a s e , a r e q u e s t f o r s u c h s u p p o r t i s made b e f o r e t h e 
c h i l d r e a c h e s t h e age o f m a j o r i t y . Penney v. Penney, 
785 So. 2d 376, 378 ( A l a . C i v . App. 2 0 0 0 ) . 

"'The Supreme C o u r t o f A l a b a m a s e t o u t 
c e r t a i n f a c t o r s f o r t h e t r i a l c o u r t t o 
c o n s i d e r when r u l i n g on a p e t i t i o n f o r 
p o s t m i n o r i t y [ e d u c a t i o n a l ] s u p p o r t . See Ex  
p a r t e B a y l i s s , 550 So. 2d 986 ( A l a . 1 9 8 9 ) . 
B a y l i s s c l e a r l y s p e c i f i e s t h o s e f a c t o r s 
t h a t s h a l l , and t h o s e t h a t may, be 
c o n s i d e r e d b y t h e t r i a l c o u r t when i t i s 
d e c i d i n g w h e t h e r t o o r d e r s u p p o r t f o r 
p o s t m i n o r i t y c o l l e g e e d u c a t i o n . I n an a ward 
o f p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t f o r a 
c h i l d o f d i v o r c e d p a r e n t s , t h e t r i a l c o u r t 
" ' s h a l l c o n s i d e r a l l r e l e v a n t f a c t o r s t h a t 
s h a l l a p p e a r r e a s o n a b l e and n e c e s s a r y , 
i n c l u d i n g p r i m a r i l y t h e f i n a n c i a l r e s o u r c e s 
o f t h e p a r e n t s and t h e c h i l d and t h e 
c h i l d ' s commitment t o , and a p t i t u d e f o r , 
t h e r e q u e s t e d e d u c a t i o n . ' " A.L. v. B.W. , 
735 So. 2d 1237, 1239 ( A l a . C i v . App. 
1 9 9 9 ) ; Thompson v. Thompson, 689 So. 2d 
885, 887 ( A l a . C i v . App. 1997) ( q u o t i n g Ex 
p a r t e B a y l i s s , 550 So. 2d 986, 987 ( A l a . 
1 9 8 9 ) ) . The c o u r t s u g g e s t e d t h a t t r i a l 
c o u r t s a l s o s h o u l d c o n s i d e r " t h e s t a n d a r d 
o f l i v i n g t h a t t h e c h i l d w o u l d have e n j o y e d 
i f t h e m a r r i a g e h a d n o t been d i s s o l v e d and 
t h e f a m i l y u n i t h a d been p r e s e r v e d and t h e 
c h i l d ' s r e l a t i o n s h i p w i t h h i s p a r e n t s and 
r e s p o n s i v e n e s s t o p a r e n t a l a d v i c e and 
g u i d a n c e . " I d . a t 987. The t r i a l c o u r t must 
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a l s o d e t e r m i n e i f t h e n o n c u s t o d i a l p a r e n t 
has " s u f f i c i e n t e s t a t e , e a r n i n g c a p a c i t y , 
o r income t o p r o v i d e f i n a n c i a l a s s i s t a n c e 
w i t h o u t undue h a r d s h i p . " T h r a s h e r v.  
W i l b u r n , 574 So. 2d 839, 841 ( A l a . C i v . 
App. 1 9 9 0 ) . Undue h a r d s h i p does n o t i m p l y 
t h e a b s e n c e o f p e r s o n a l s a c r i f i c e , b e c a u s e 
many p a r e n t s s a c r i f i c e t o s e n d t h e i r 
c h i l d r e n t o c o l l e g e . I d . ' 

"Penney v. Penney, 785 So. 2d a t 378-79." 

S m i t h v. S m i t h , 85 So. 3d 428, 432-33 ( A l a . C i v . App. 2 0 1 1 ) . 

I n h i s b r i e f , t h e f a t h e r c o n t e n d s t h a t , i n d e t e r m i n i n g 

t h e amount o f p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t , t h e c i r c u i t 

c o u r t m i s c a l c u l a t e d h i s b u d g e t , i m p r o p e r l y u s e d p e r c e n t a g e 

g u i d e l i n e s f r o m t h e c h i l d - s u p p o r t g u i d e l i n e s r a t h e r t h a n t h e 

f a c t o r s s e t o u t i n Ex p a r t e B a y l i s s , 550 So. 2d 986 ( A l a . 

1 9 8 9 ) , i m p r o p e r l y d e t e r m i n e d t h a t he has s u f f i c i e n t r e s o u r c e s 

t o p a y a m o n t h l y payment o f $250 t o Meagan, f a i l e d t o c o n s i d e r 

t h e s t a n d a r d o f l i v i n g t h a t Meagan w o u l d have e n j o y e d i f t h e 

m a r r i a g e h a d n o t been d i s s o l v e d , f a i l e d t o r e c o g n i z e t h a t 

Meagan l a c k e d a r e l a t i o n s h i p w i t h t h e f a t h e r , f a i l e d t o 

r e c o g n i z e t h a t t h e m o t h e r f a i l e d t o c ommunicate w i t h t h e 

f a t h e r r e g a r d i n g Meagan's e d u c a t i o n , and f a i l e d t o s p e c i f y an 

e n d d a t e f o r t h e f a t h e r ' s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

o b l i g a t i o n . 
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The f a t h e r c i t e s J o n e s v. P h i l p o t , 591 So. 2d 864 ( A l a . 

C i v . App. 1 9 9 1 ) , f o r t h e p r o p o s i t i o n t h a t a p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t a w a r d c a n n o t e x c e e d t h e p a r e n t ' s a b i l i t y 

t o p a y . I n J o n e s , t h i s c o u r t d e t e r m i n e d t h a t t h e 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t o b l i g a t i o n o r d e r e d b y t h e 

t r i a l c o u r t h a d c r e a t e d undue h a r d s h i p on t h e o b l i g o r p a r e n t . 

591 So. 2d 867. We " r e c o g n i z e [ d ] t h a t t h e 'undue h a r d s h i p ' 

s t a n d a r d d e s c r i b e d i n T h r a s h e r [ v . W i l b u r n , 574 So. 2d 839, 841 

( A l a . C i v . App. 19 9 0 ) , ] does n o t mean ' w i t h o u t any p e r s o n a l 

s a c r i f i c e ' a nd t h a t most p a r e n t s who s e n d c h i l d r e n t o c o l l e g e 

make s a c r i f i c e s t o do s o . " I d . We c o n c l u d e d t h a t t h e t r i a l 

c o u r t i n J o n e s h a d e x c e e d e d i t s d i s c r e t i o n b e c a u s e t h e o b l i g o r 

p a r e n t ' s income was s u b s t a n t i a l l y l o w e r t h a n t h e o t h e r 

p a r e n t ' s i n c o m e , h i s m o n t h l y e x p e n s e s consumed " a l m o s t a l l [] 

o f h i s i n c o m e , " a n d e v i d e n c e was " p r e s e n t e d t o i n d i c a t e t h a t 

t h e r e i s no a p p a r e n t room f o r an i n c r e a s e i n h i s f i n a n c i a l 

o b l i g a t i o n s . " I d . The o b l i g o r p a r e n t e a r n e d a g r o s s m o n t h l y 

income o f $1,516 f o r a f a m i l y o f f i v e . I d . a t 865. 

I n t h i s c a s e , t h e f a t h e r t e s t i f i e d t h a t he i s u n m a r r i e d 

and has a m o n t h l y g r o s s income o f $5,417. The c i r c u i t c o u r t ' s 

j u d g m e n t r e q u i r e s h i m t o p a y m o n t h l y c h i l d s u p p o r t f o r M a d i s o n 
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i n t h e amount o f $712.70 and m o n t h l y p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t t o Meagan i n t h e amount o f $250 f o r a t o t a l amount o f 

$962.70. The f a t h e r ' s r e l i a n c e on J o n e s i s m i s p l a c e d . We 

d e t e r m i n e t h a t , a l t h o u g h t h e f a t h e r may e x p e r i e n c e some 

p e r s o n a l s a c r i f i c e t o s e n d Meagan t o c o l l e g e , he i s n o t u n d u l y 

b u r d e n e d when h i s r e m a i n i n g g r o s s m o n t h l y income e q u a l s 

$4,154.30. U n l i k e t h e o b l i g o r p a r e n t i n J o n e s , t h e f a t h e r ' s 

i ncome i s g r e a t e r t h a n t h e m o t h e r ' s i n c o m e , and, a l t h o u g h he 

c o n t e n d s t h a t h i s m o n t h l y e x p e n s e s consume a l l o f h i s i n c o m e , 

some e v i d e n c e was p r e s e n t e d t o t h e c i r c u i t c o u r t i n d i c a t i n g 

t h a t t h e r e i s room f o r a s l i g h t i n c r e a s e i n h i s f i n a n c i a l 

o b l i g a t i o n t o s u p p o r t h i s c h i l d r e n . 

The f a t h e r n e x t p o i n t s o u t o u r r e a s o n i n g i n T h r a s h e r v.  

W i l b u r n , 574 So. 2d 839 ( A l a . C i v . App. 1 9 9 0 ) . He a s s e r t s 

t h a t t h e c i r c u i t c o u r t r e l i e d on t h e p e r c e n t a g e he i s r e q u i r e d 

t o c o n t r i b u t e i n c h i l d - s u p p o r t p ayments a c c o r d i n g t o t h e 

c h i l d - s u p p o r t g u i d e l i n e s t o d e t e r m i n e t h e amount o f 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t he i s r e q u i r e d t o p a y . He 

n o t e d t h a t i n T h r a s h e r we s t a t e d " t h a t t h e c h i l d s u p p o r t 

g u i d e l i n e s f o r a m i n o r c h i l d a r e n o t a p p l i c a b l e t o t h e 

d e t e r m i n a t i o n o f an amount f o r p r o v i d i n g o r c o n t r i b u t i n g t o 
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c o l l e g e e x p e n s e s a f t e r t h e c h i l d r e a c h e s m a j o r i t y . " I d . a t 

841-42. However, i n E n t r e k i n v. E n t r e k i n , 627 So. 2d 955, 957 

( A l a . C i v . App. 1 9 9 3 ) , we c l a r i f i e d t h a t s t a t e m e n t : 

"A p o s t - m i n o r i t y s u p p o r t o b l i g a t i o n s h o u l d be 
b a s e d upon t h e r e a s o n a b l e n e c e s s a r i e s o f t h e c h i l d ' s 
c o l l e g e e x p e n s e s . T h r a s h e r , s u p r a . The f a c t t h a t t h e 
amount o f p o s t - m i n o r i t y s u p p o r t o r d e r e d happens t o 
be t h e same amount as p r o v i d e d b y t h e g u i d e l i n e s 
does n o t a u t o m a t i c a l l y d e n o t e e r r o r b y t h e t r i a l 
c o u r t . Brown v. S h o r t , 588 So. 2d 468 ( A l a . C i v . 
App. 19 9 1 ) . " 

T h e r e f o r e , we r e j e c t t h e f a t h e r ' s a s s e r t i o n t h a t t h e c i r c u i t 

c o u r t e r r e d t o r e v e r s a l b y o r d e r i n g h i m t o p a y p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t i n t h e amount o f $250 p e r month, t h u s 

m a k i n g h i s t o t a l s u p p o r t o b l i g a t i o n s f o r b o t h c h i l d r e n 

s u b s t a n t i a l l y e q u i v a l e n t t o what t h e c h i l d - s u p p o r t g u i d e l i n e s 

i n d i c a t e he w o u l d owe as c h i l d - s u p p o r t f o r b o t h c h i l d r e n . The 

f a t h e r f u r t h e r c i t e s Ex p a r t e B a y l i s s , s u p r a , a s s e r t i n g t h a t 

h i s " p o s i t i o n t h a t he c a n n o t a f f o r d c o l l e g e t u i t i o n " s h o u l d 

h a v e b e e n t h e c i r c u i t c o u r t ' s p r i m a r y c o n s i d e r a t i o n . See  

B a y l i s s , 550 So. 2d a t 987. O t h e r t h a n t h e c i t a t i o n t o 

B a y l i s s and h i s b a r e c o n c l u s i o n , t h e f a t h e r o f f e r s no 

s u p p o r t i n g argument t h a t i n d i c a t e s t h a t t h e c i r c u i t c o u r t 

f a i l e d t o c o n s i d e r h i s f i n a n c i a l r e s o u r c e s as a p r i m a r y f a c t o r 

i n d e t e r m i n i n g h i s p o s t m i n o r i t y - s u p p o r t o b l i g a t i o n . 
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" I t i s w e l l s e t t l e d t h a t ' [ t ] h i s c o u r t w i l l 
a d d r e s s o n l y t h o s e i s s u e s p r o p e r l y p r e s e n t e d and f o r 
w h i c h s u p p o r t i n g a u t h o r i t y has be e n c i t e d . ' Asam v.  
D e v e r e a u x , 686 So. 2d 1222, 1224 ( A l a . C i v . App. 
1 9 9 6 ) . ' R u l e 2 8 ( a ) ( 1 0 ) [ , A l a . R. App. P.,] r e q u i r e s 
t h a t a r g u m e n t s i n b r i e f s c o n t a i n d i s c u s s i o n s o f 
f a c t s and r e l e v a n t l e g a l a u t h o r i t i e s t h a t s u p p o r t 
t h e p a r t y ' s p o s i t i o n . I f t h e y do n o t , t h e a r g u m e n t s 
a r e w a i v e d . ' W h i t e Sands Group, L.L.C. v. PRS I I ,  
LLC, 998 So. 2d 1042, 1058 ( A l a . 2 0 0 8 ) ; see a l s o  
B i s h o p v. R o b i n s o n , 516 So. 2d 723, 724 ( A l a . C i v . 
App. 1987) ( n o t i n g t h a t an a p p e l l a n t s h o u l d ' p r e s e n t 
h i s i s s u e s " w i t h c l a r i t y a n d w i t h o u t a m b i g u i t y " ' and 
' f u l l y e x p r e s s h i s p o s i t i o n on t h e e n u m e r a t e d 
i s s u e s ' i n t h e argument s e c t i o n o f h i s b r i e f 
( q u o t i n g Thoman Eng'g, I n c . v. M c D o n a l d , 57 A l a . 
App. 287, 290, 328 So. 2d 293, 294 ( A l a . C i v . App. 
1 9 7 6 ) ) ) . A c c o r d U n i t e d S t a t e s v. Z a n n i n o , 895 F.2d 
1, 17 ( 1 s t C i r . 1990) ( ' I t i s n o t enough m e r e l y t o 
m e n t i o n a p o s s i b l e argument i n t h e most s k e l e t a l 
way, l e a v i n g t h e c o u r t t o do c o u n s e l ' s work ... and 
p u t f l e s h on i t s b o n e s . ' ) . " 

Ex p a r t e L i b e r t y Mut. I n s . Co., [Ms. 2110210, M a r c h 16, 2012] 

So. 3d , ( A l a . C i v . App. 2 0 1 2 ) . 

The f a t h e r c i t e s B a y l i s s , 550 So. 2d 986, f o r o u r supreme 

c o u r t ' s c o n c l u s i o n t h a t t h e " t r i a l c o u r t may c o n s i d e r , a l s o , 

t h e s t a n d a r d o f l i v i n g t h a t t h e c h i l d w o u l d have e n j o y e d i f 

t h e m a r r i a g e h a d n o t be e n d i s s o l v e d and t h e f a m i l y u n i t h a d 

b e e n p r e s e r v e d I d . a t 987. The f a t h e r c o n t e n d s t h a t 

t h e c i r c u i t c o u r t e r r e d b e c a u s e i t f a i l e d t o w e i g h a l l t h e 

e v i d e n c e o f t h e p a r e n t s ' c u r r e n t s t a n d a r d s o f l i v i n g . The 

c i r c u i t c o u r t h e a r d t e s t i m o n y t h a t t h e m o t h e r and t h e f a t h e r 
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ha d l o s t t h e i r j o b s and h a d t a k e n new p o s i t i o n s a t l o w e r 

i n c o m e s t h a n t h e y h a d e n j o y e d a t t h e t i m e o f t h e d i v o r c e ; t h a t 

t h e f a t h e r h a d r e d u c e d h i s e x p e n s e s ; and t h a t t h e f a t h e r h a d 

n e i t h e r a s a v i n g s a c c o u n t , e q u i t y i n h i s home, n o r a 

r e t i r e m e n t a c c o u n t . F i r s t , we n o t e t h a t B a y l i s s p e r m i t s , b u t 

does n o t r e q u i r e , a t r i a l c o u r t t o c o n s i d e r t h e s t a n d a r d o f 

l i v i n g t h a t t h e c h i l d w o u l d have e n j o y e d h a d t h e m a r r i a g e 

r e m a i n e d i n t a c t . I d . F u r t h e r m o r e , t h e c i r c u i t c o u r t c l e a r l y 

w e i g h e d t h e e v i d e n c e o f t h e m o t h e r ' s and o f t h e f a t h e r ' s 

employment h i s t o r i e s b e c a u s e i t i n c l u d e d a summation o f t h e 

e v i d e n c e i n i t s f a c t u a l f i n d i n g s . We presume t h a t t h e c i r c u i t 

c o u r t ' s f a c t u a l f i n d i n g s a r e c o r r e c t ; m o r e o v e r , we h o l d t h a t 

t h e e v i d e n c e p r e s e n t e d s u p p o r t e d t h e c i r c u i t c o u r t ' s f i n d i n g s . 

See A l l e n , 76 So. 3d a t 822. 

N e x t , t h e f a t h e r p r e s e n t s a t w o - p a r a g r a p h argument c i t i n g 

B a y l i s s , s u p r a , and S t i n s o n v. S t i n s o n , 729 So. 2d 864 ( A l a . 

C i v . App. 1 9 9 8 ) , f o r h i s c o n t e n t i o n t h a t he and Meagan a r e 

e s t r a n g e d . The f a t h e r t e s t i f i e d t h a t , as o f M a r c h 201 1 , 

Meagan had c u t o f f h e r r e l a t i o n s h i p w i t h h i m and t h a t she d i d 

n o t c ommunicate w i t h h i m o r l i s t e n t o h i s a d v i c e . He s a i d : 

" A t t h i s p o i n t , she has b a s i c a l l y -- we d o n ' t have a 
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r e l a t i o n s h i p r i g h t now." The f a t h e r ' s b r i e f does n o t p r e s e n t 

a l e g a l a rgument t h a t h i s r e l a t i o n s h i p t o Meagan i s l i k e t h e 

f a t h e r ' s r e l a t i o n s h i p w i t h t h e c h i l d i n S t i n s o n , b u t , 

r e g a r d l e s s , i n S t i n s o n , we h e l d t h a t " t h e e x i s t e n c e o f a 

s t r a i n e d r e l a t i o n s h i p w i l l n o t g e n e r a l l y s u f f i c e t o deny 

B a y l i s s s u p p o r t a l t o g e t h e r , i t i s a f a c t o r f o r t h e c o u r t t o 

c o n s i d e r and i t may, t h e r e f o r e , be t h e b a s i s f o r r e d u c i n g what 

m i g h t , u n d e r o t h e r c i r c u m s t a n c e s , be a g r e a t e r amount o f 

s u p p o r t . " I d . a t 869. An a w a r d o f p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t i s a m a t t e r t h a t r e s t s i n t h e s o u n d d i s c r e t i o n o f t h e 

t r i a l c o u r t , and we w i l l n o t d i s t u r b i t s j u d gment as t o t h a t 

i s s u e a b s e n t a s h o w i n g t h a t i t e x c e e d e d i t s d i s c r e t i o n . See  

i d . I n t h i s c a s e , t h e r e i s no e v i d e n c e t e n d i n g t o p r o v e t h a t 

t h e c i r c u i t c o u r t e x c e e d e d i t s d i s c r e t i o n as t o t h i s i s s u e . 

N e x t , t h e f a t h e r c o n t e n d s t h a t t h e c i r c u i t c o u r t ' s 

j u d g m e n t s h o u l d be r e v e r s e d b e c a u s e , he s a y s , t h e m o t h e r 

f a i l e d t o c ommunicate w i t h h i m r e g a r d i n g Meagan's c o l l e g e 

e d u c a t i o n as r e q u i r e d i n t h e d i v o r c e j u d g m e n t . I n v i o l a t i o n 

o f R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., t h e f a t h e r f a i l s t o c i t e 

any a u t h o r i t y t o s u p p o r t a c o n c l u s i o n t h a t t h e c i r c u i t c o u r t 
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e r r e d on t h i s b a s i s . T h e r e f o r e , we w i l l n o t c o n s i d e r t h e 

m e r i t s o f h i s a r g u m e n t . 

The f a t h e r c i t e s Penney v. Penney, 785 So. 2d 376 ( A l a . 

C i v . App. 2 0 0 0 ) , f o r h i s f i n a l a rgument r e g a r d i n g p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t -- t h a t t h e c i r c u i t c o u r t f a i l e d t o 

s p e c i f y an e n d d a t e f o r h i s o b l i g a t i o n t o p a y a m o n t h l y amount 

o f $250 t o Meagan. I n Penney we r e c i t e d t h r e e r e a s o n a b l e 

l i m i t a t i o n s r e g a r d i n g p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t a wards. 

" F o l l o w i n g B a y l i s s , t h i s c o u r t has h e l d t h a t t h e 
t r i a l c o u r t must s e t r e a s o n a b l e l i m i t a t i o n s on t h e 
p a r e n t ' s r e s p o n s i b i l i t y f o r p o s t m i n o r i t y e d u c a t i o n 
s u p p o r t , b e c a u s e a f a i l u r e t o do so may impose an 
undue h a r d s h i p on t h e p a y i n g p a r e n t . See M a n r i n g v.  
M a n r i n g , 744 So. 2d 919, 922 ( A l a . C i v . App. 1 9 9 9 ) ; 
H o c u t t v. H o c u t t , 591 So. 2d 881, 882 ( A l a . C i v . 
App. 1 9 9 1 ) ; K e n t v. K e n t , 587 So. 2d 409, 412 ( A l a . 
C i v . App. 1 9 9 1 ) . These l i m i t a t i o n s i n c l u d e (1) 
l i m i t i n g t h e s u p p o r t t o a r e a s o n a b l e p e r i o d , (2) 
r e q u i r i n g t h e c h i l d t o m a i n t a i n a t l e a s t a 'C' 
a v e r a g e , and (3) r e q u i r i n g t h a t t h e c h i l d be 
e n r o l l e d as a f u l l - t i m e s t u d e n t . M a n r i n g v. M a n r i n g , 
744 So. 2d 919, 922 ( A l a . C i v . App. 1 9 9 9 ) ; U l l r i c h  
v. U l l r i c h , 736 So. 2d 639, 643 ( A l a . C i v . App. 
1 9 9 9 ) ( q u o t i n g B a h r i v. B a h r i , 678 So. 2d 1179, 1181 
( A l a . C i v . App. 1 9 9 6 ) ) . " 

785 So. 2d a t 379. We r e v e r s e d t h e j u d g m e n t and remanded t h e 

c a u s e i n Penney b e c a u s e , among o t h e r t h i n g s , t h e t r i a l c o u r t 

h a d f a i l e d t o i m p o s e a r e a s o n a b l e t i m e l i m i t a t i o n on t h e 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t award. I d . a t 382. 

20 



2110487 

A c c o r d i n g l y , we a g r e e w i t h t h e f a t h e r t h a t , i n t h i s c a s e , t h e 

c i r c u i t c o u r t ' s j u d g m e n t i s due t o be r e v e r s e d , i n s o f a r as i t 

f a i l e d t o i m p o s e a r e a s o n a b l e t i m e a t w h i c h t h e f a t h e r ' s 

o b l i g a t i o n t o p a y Meagan an m o n t h l y amount o f $250 w i l l end. 

We t u r n now t o t h e f a t h e r ' s a rgument t h a t t h e c i r c u i t 

c o u r t s h o u l d have a w a r d e d a downward d e v i a t i o n i n t h e f a t h e r ' s 

c h i l d - s u p p o r t o b l i g a t i o n due t o h i s a l l e g e d " e x t r a o r d i n a r y " 

t r a v e l e x p e n s e s . The f a t h e r ' s o n l y a u t h o r i t y f o r h i s a rgument 

i s a g e n e r a l c i t a t i o n t o R u l e 3 2 ( A ) ( 1 ) ( b ) A l a . R. J u d . Admin. 

R u l e 3 2 ( A ) ( 1 ) ( b ) a l l o w s f o r a d e v i a t i o n f r o m t h e c h i l d - s u p p o r t 

g u i d e l i n e s f o r " [ e ] x t r a o r d i n a r y c o s t s o f t r a n s p o r t a t i o n f o r 

p u r p o s e s o f v i s i t a t i o n b o r n e s u b s t a n t i a l l y by one p a r e n t . " 

( E m p h a s i s added.) However, t h e f a c t s i n d i c a t e t h a t , i n t h i s 

c a s e , t h e c o s t s o f t r a n s p o r t a t i o n a r e e q u a l l y s h a r e d b y t h e 

m o t h e r and t h e f a t h e r . B o t h p a r e n t s a r e r e q u i r e d t o t r a v e l 

a p p r o x i m a t e l y 70 m i l e s t o meet a t t h e i r a g r e e d upon e x c h a n g e 

p o i n t . Thus, we c o n c l u d e t h a t t h e f a t h e r has f a i l e d t o 

d e m o n s t r a t e t h a t he a l o n e i s r e q u i r e d t o " s u b s t a n t i a l l y 

[ b e a r ] " t h e c o s t o f v i s i t a t i o n - r e l a t e d t r a n s p o r t a t i o n s u c h 

t h a t a downward d e v i a t i o n i n h i s c h i l d - s u p p o r t o b l i g a t i o n i s 

w a r r a n t e d . I d . F u r t h e r m o r e , " [ t ] h e e x i s t e n c e o f one o r more 
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o f t h e r e a s o n s e n u m e r a t e d i n [ R u l e 3 2 ( 1 ) ] does n o t r e q u i r e t h e 

c o u r t t o d e v i a t e f r o m t h e g u i d e l i n e s , b u t t h e r e a s o n o r 

r e a s o n s may be c o n s i d e r e d i n d e c i d i n g w h e t h e r t o d e v i a t e f r o m 

t h e g u i d e l i n e s . " R u l e 3 2 ( 1 ) . C h i l d - s u p p o r t d e t e r m i n a t i o n s 

a r e c o m m i t t e d t o t h e s o u n d d i s c r e t i o n o f t h e t r i a l c o u r t , and 

i t s d e c i s i o n s on t h e m a t t e r w i l l n o t be d i s t u r b e d b y t h i s 

c o u r t a b s e n t an a b u s e o f d i s c r e t i o n . We d e t e r m i n e t h a t t h e 

c i r c u i t c o u r t ' s u n w i l l i n g n e s s t o a l l o w a downward d e v i a t i o n i n 

t h e f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n due t o h i s 7 0 - m i l e t r i p 

f r o m V e s t a v i a t o t h e h a l f w a y p o i n t i n O x f o r d t o meet t h e 

m o t h e r and e x c h a n g e c u s t o d y o f M a d i s o n i s n o t an abuse o f 

d i s c r e t i o n . 

The f a t h e r ' s f i n a l argument i s t h a t j u d g m e n t r e g a r d i n g 

t h e m o t h e r ' s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t c l a i m i s v o i d 

b e c a u s e she w i t h d r e w h e r c o u n t e r c l a i m (see s u p r a n o t e 1) and, 

t h u s , t h e f a t h e r s a y s , t h e c i r c u i t c o u r t e r r e d b y a l l o w i n g 

"two and a h a l f h o u r s o f t e s t i m o n y " on p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t . However, t h e f a t h e r f a i l e d t o o b j e c t t o 

t h e t e s t i m o n y . I n f a c t , t h e c i r c u i t c o u r t c l a r i f i e d t h e 

i s s u e s a t t h e b e g i n n i n g t h e t r i a l b y a s k i n g t h e f a t h e r ' s 

a t t o r n e y t o l i s t t h e i s s u e s t h a t r e m a i n e d a f t e r t h e 
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s t i p u l a t i o n t o t h e p a r t i e s ' p a r t i a l c o n s e n t a g r e e m e n t . The 

f a t h e r ' s a t t o r n e y s t a t e d : 

" B a s e d on t h e a g r e e m e n t t h a t we have e n t e r e d i n t o , 
t h e p e n d i n g i s s u e s a r e a r e c a l c u l a t i o n o f c h i l d 
s u p p o r t p u r s u a n t t o t h e g u i d e l i n e s , a d e t e r m i n a t i o n 
r e g a r d i n g who s h a l l be a l l o w e d t o c a r r y h e a l t h 
i n s u r a n c e f o r t h e m i n o r c h i l d r e n , and p o s t m i n o r i t y  
s u p p o r t . I n c l u d e d i n t h e i s s u e o f c h i l d s u p p o r t , 
Y o u r Honor, i s t h e [ f a t h e r ] ' s r e q u e s t f o r a downward 
d e v i a t i o n , and we w i l l e s t a b l i s h h i s c a u s e f o r 
4- 4- II t h a t . " 

( E m p h a s i s added.) A c c o r d i n g t o o u r r u l e s o f c i v i l p r o c e d u r e , 

when an i s s u e n o t r a i s e d i n t h e p l e a d i n g s i s t r i e d b y t h e 

e x p r e s s o r i m p l i e d c o n s e n t o f t h e p a r t i e s , t h e i s s u e must be 

t r e a t e d as i f r a i s e d i n t h e p l e a d i n g s . See R u l e 1 5 ( b ) , A l a . 

R. C i v . P. I n t h i s c a s e , t h e f a t h e r d i d n o t o b j e c t t o t h e 

t e s t i m o n y c o n c e r n i n g t h e i s s u e o f p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t ; t h e r e f o r e , t h e i s s u e was t r i e d b y t h e e x p r e s s c o n s e n t 

o f t h e p a r t i e s and t h e j u dgment i s n o t v o i d . 

I n c o n c l u s i o n , we r e v e r s e t h e j u d g m e n t o f t h e c i r c u i t 

c o u r t i n s o f a r as i t f a i l e d t o impose a r e a s o n a b l e t i m e 

l i m i t a t i o n f o r t h e f a t h e r ' s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

o b l i g a t i o n , a n d we remand t h e c a u s e . Upon remand t h e c i r c u i t 

c o u r t must impose a r e a s o n a b l e t i m e l i m i t a t i o n on i t s 
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p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t award. The judgment i s 

a f f i r m e d i n a l l o t h e r r e s p e c t s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n and Moore, J J . , c o n c u r . 

B r y a n , J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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