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Rickey L. Ayers, as administrator of 
the estate of James L. Cleveland, deceased 

v. 

Carol Clark et a l . 

Appeal from Franklin C i r c u i t Court 
(CV-11-21) 

MOORE, Judge. 

R i c k e y L. A y e r s , as a d m i n i s t r a t o r of the e s t a t e of James 

L. C l e v e l a n d , deceased ("the e s t a t e " ) , a p peals from a judgment 

of the F r a n k l i n C i r c u i t C o u r t ("the t r i a l c o u r t " ) g r a n t i n g a 
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motion t o d i s m i s s f i l e d by C a r o l C l a r k and Robert J . C l e v e l a n d 

f o r l a c k of j u r i s d i c t i o n . We r e v e r s e . 

On F e b r u a r y 15, 2011, Ayers f i l e d i n the t r i a l c o u r t a 

p e t i t i o n t o t e r m i n a t e a t r u s t , a s s e r t i n g t h a t James L. 

C l e v e l a n d had d i e d i n t e s t a t e on November 21, 2010, and t h a t 

Ayers had been g r a n t e d l e t t e r s of a d m i n i s t r a t i o n of James's 

e s t a t e on January 6, 2011. Ayers named as defendants E s s i e V. 

C l e v e l a n d , Robert J . C l e v e l a n d , and C a r o l C l a r k . Ayers 

a l l e g e d t h a t James was the s e t t l o r and s o l e t r u s t e e of the 

"James C l e v e l a n d L i v i n g T r u s t " ("the t r u s t " ) , which, he 

a l l e g e d , had i t s p r i n c i p a l p l a c e of a d m i n i s t r a t i o n i n F r a n k l i n 

County. Ayers a s s e r t e d t h a t " [ n ] e i t h e r the o r i g i n a l nor any 

copy of the document c r e a t i n g the [ t r u s t ] remains i n e x i s t e n c e 

and no l i v i n g p erson has p e r s o n a l knowledge of the complete 

c o n t e n t s of the o r i g i n a l t r u s t document, i n c l u d i n g any 

knowledge of p u t a t i v e b e n e f i c i a r i e s or a purpose f o r the 

e x i s t e n c e of the t r u s t . " Ayers r e q u e s t e d the t r i a l c o u r t t o 

i s s u e an o r d e r t e r m i n a t i n g the t r u s t and d i r e c t i n g t h a t the 

a s s e t s of the t r u s t be p a i d i n t o the e s t a t e f o r d i s t r i b u t i o n 

among James's h e i r s i n accordance w i t h Alabama's i n t e s t a c y 

s t a t u t e s . A l t h o u g h Ayers a s s e r t e d i n h i s p e t i t i o n t h a t he 
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s e e k i n g the t e r m i n a t i o n of the t r u s t , we i n t e r p r e t h i s 

p e t i t i o n as s e e k i n g a d e c l a r a t i o n t h a t no v a l i d t r u s t e x i s t s . 

C a r o l C l a r k and Robert J . C l e v e l a n d f i l e d an answer t o 

the p e t i t i o n , d e n y i ng the a l l e g a t i o n s t h e r e i n , on J u l y 15, 

2011. 1 A l s o on J u l y 15, 2011, C a r o l and Robert f i l e d a motion 

t o d i s m i s s , a s s e r t i n g t h a t the document c r e a t i n g the t r u s t had 

been l o c a t e d a f t e r Ayers had f i l e d h i s p e t i t i o n . C a r o l and 

Robert a l s o a s s e r t e d i n t h e i r motion t o d i s m i s s t h a t the 

a s s e t s h e l d by the t r u s t are not a s s e t s of the e s t a t e but are 

t o be d i s t r i b u t e d p u r s u a n t t o the t r u s t , t h a t Ayers i s not a 

r e a l p a r t y i n i n t e r e s t and does not have s t a n d i n g , and, t h u s , 

t h a t the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n . 

C a r o l and Robert f i l e d a b r i e f i n s u p p o r t of t h e i r motion t o 

d i s m i s s ; a t t a c h e d t o t h a t b r i e f i s a copy of a document d a t e d 

November 20, 1991, e n t i t l e d "Love Agreement." Ayers f i l e d a 

response t o the motion t o d i s m i s s , a s s e r t i n g t h a t the document 

s u b m i t t e d by C a r o l and Robert was not the t r u s t document t h a t 

e s t a b l i s h e d the t r u s t . 

1 A l t h o u g h E s s i e V. C l e v e l a n d was s e r v e d as a defendant, 
she f a i l e d t o f i l e an answer t o A y e r s ' s p e t i t i o n . Because the 
t r i a l c o u r t u l t i m a t e l y d i s m i s s e d the p e t i t i o n f o r l a c k of 
s u b j e c t - m a t t e r j u r i s d i c t i o n , we conclude t h a t t h a t judgment 
d i s p o s e d of A y e r s ' s c l a i m s a g a i n s t a l l the named d e f e n d a n t s . 
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On November 30, 2011, the t r i a l c o u r t e n t e r e d an o r d e r 

g r a n t i n g C a r o l and Robert's motion t o d i s m i s s . That o r d e r 

s t a t e d : "MOTION TO DISMISS PURSUANT TO RULE 1 2 ( B ) [ , A l a . R. 

C i v . P.,] f i l e d by [ C a r o l C l a r k ] and [Robert J . C l e v e l a n d ] i s 

hereby GRANTED. Court l a c k s j u r i s d i c t i o n . Case i s 

d i s m i s s e d . " ( C a p i t a l i z a t i o n i n o r i g i n a l . ) Ayers f i l e d a 

motion t o a l t e r , amend, or v a c a t e the t r i a l c o u r t ' s judgment 

on December 29, 2011; t h a t motion was d e n i e d on January 12, 

2012. Ayers f i l e d h i s n o t i c e of appea l t o t h i s c o u r t on 

F e b r u a r y 22, 2012. T h i s c o u r t t r a n s f e r r e d the appea l t o the 

Alabama Supreme Court f o r l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n ; 

t h a t c o u r t s u b s e q u e n t l y t r a n s f e r r e d the a p p e a l back t o t h i s 

c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

Ayers argues on a p p e a l t h a t the t r i a l c o u r t e r r e d i n 

d i s m i s s i n g h i s p e t i t i o n based on l a c k of s u b j e c t - m a t t e r 

j u r i s d i c t i o n . Each of A y e r s ' s arguments on appea l t e n d i n g t o 

show t h a t the t r i a l c o u r t has j u r i s d i c t i o n t o hear t h i s a c t i o n 

are based on A y e r s ' s c o n t i n u e d a s s e r t i o n t h a t the "Love 

Agreement" i s not the document t h a t c r e a t e d the t r u s t . 

In Smith v. N e i l , 20 So. 3d 1271, 1273 ( A l a . 2009), Smith 

f i l e d a c o m p l a i n t a g a i n s t N e i l and o t h e r d e f e n d a n t s , a l l e g i n g 
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a number o f c l a i m s stemming from N e i l ' s p u r p o r t e d f a i l u r e t o 

t r a n s f e r an ownership i n t e r e s t i n a company t o Smith. Smith, 

both i n her i n d i v i d u a l c a p a c i t y and on b e h a l f o f the company, 

f i l e d the c o m p l a i n t a g a i n s t , among o t h e r s , N e i l and the 

c u r r e n t owner o f the company. N e i l and the c u r r e n t owner o f 

the company f i l e d motions t o d i s m i s s a l l e g i n g t h a t Smith 

l a c k e d s t a n d i n g t o sue on b e h a l f o f the company because she 

d i d not own the company and t h a t the c l a i m s a s s e r t e d i n her 

i n d i v i d u a l c a p a c i t y a g a i n s t the c u r r e n t owner were based on 

the premise t h a t Smith owned the company, which, t h e y 

a s s e r t e d , she d i d not. 20 So. 3d a t 1274. In a f f i r m i n g the 

t r i a l c o u r t ' s d i s m i s s a l o f Smith's c l a i m s on b e h a l f o f the 

company and her c l a i m s a g a i n s t the c u r r e n t owner, the supreme 

c o u r t s t a t e d , i n p e r t i n e n t p a r t : 

" I n Newman v. Savas, 878 So. 2d 1147 ( A l a . 
2003), t h i s C o u r t s e t out the s t a n d a r d o f r e v i e w o f 
a r u l i n g on a motion t o d i s m i s s f o r l a c k o f 
s u b j e c t - m a t t e r j u r i s d i c t i o n : 

"'"A r u l i n g on a motion t o 
d i s m i s s i s r e v i e w e d w i t h o u t a 
presumption of c o r r e c t n e s s . Nance  
v. Matthews, 622 So. 2d 297, 299 
( A l a . 1993). T h i s Court must 
ac c e p t the a l l e g a t i o n s of the 
c o m p l a i n t as t r u e . C r e o l a Land  
Dev., I n c . v. Bentbrooke Housing,  
L.L.C., 828 So. 2d 285, 288 ( A l a . 
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2002). Furthermore, i n r e v i e w i n g 
a r u l i n g on a motion t o d i s m i s s 
we w i l l not c o n s i d e r whether the 
p l e a d e r w i l l u l t i m a t e l y p r e v a i l 
but whether the p l e a d e r may 
p o s s i b l y p r e v a i l . Nance, 622 So. 
2d a t 299."' 

"'878 So.2d a t 1148-49.' 

" P o n t i u s v. S t a t e Farm Mut. Auto. I n s . Co., 915 So. 
2d 557, 563 ( A l a . 2005). See a l s o Ex p a r t e Alabama  
Dep't of Transp., 978 So. 2d 17, 21 ( A l a . 2007). 

" I I I . A n a l y s i s 

"[The c u r r e n t owner of the company] p o s t u r e s her 
c h a l l e n g e t o Smith's c o m p l a i n t under Rule 1 2 ( b ) ( 1 ) , 
A l a . R. C i v . P., as a f a c t u a l c h a l l e n g e r a t h e r than 
a f a c i a l c h a l l e n g e . T h i s Court r e c e n t l y d i s c u s s e d 
the d i f f e r e n c e between a f a c i a l c h a l l e n g e and a 
f a c t u a l c h a l l e n g e i n Ex p a r t e Safeway I n s u r a n c e Co.  
of Alabama, I n c . , 990 So. 2d 344 ( A l a . 2008) . 
Quoting L i n d s e y v. U n i t e d S t a t e s , 448 F. Supp. 2d 
37, 42-43 (D.D.C. 2006), t h i s C ourt e x p l a i n e d : 

"'"Once a defendant has moved t o 
d i s m i s s a case p u r s u a n t t o Rule 1 2 ( b ) ( 1 ) , 
'the p l a i n t i f f bears the burden of 
e s t a b l i s h i n g the f a c t u a l p r e d i c a t e s of 
j u r i s d i c t i o n by a preponderance of the 
e v i d e n c e . ' Erby v. U n i t e d S t a t e s , 424 F. 
Supp. 2d 180, 182 (D.D.C. 2006) ( c i t i n g 
L u j a n v. Defenders of W i l d l i f e , 504 U.S. 
555, 561, 112 S.Ct. 2130, 119 L. Ed. 2d 351 
(1992)) 'The [ C ] o u r t , i n t u r n , has an 
a f f i r m a t i v e o b l i g a t i o n t o ensure t h a t i t i s 
a c t i n g w i t h i n the scope of i t s 
j u r i s d i c t i o n a l a u t h o r i t y . ' Abu A l i v.  
Gonzales , 387 F. Supp. 2d 16, 17 (D.D.C. 
2005) ( i n t e r n a l q u o t a t i o n s o m i t t e d ) . 
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II I II 

" ' " F a c i a l c h a l l e n g e s , such as motions 
t o d i s m i s s f o r l a c k of s t a n d i n g a t the 
p l e a d i n g s t a g e , ' a t t a c k [ ] the f a c t u a l 
a l l e g a t i o n s of the c o m p l a i n t t h a t are 
c o n t a i n e d on the f a c e of the c o m p l a i n t . ' 
A l - O w h a l i [v. A s h c r o f t ] , 279 F. Supp. 2d 
[13,] 20 [(D.D.C. 2003)] ( i n t e r n a l 
q u o t a t i o n marks and c i t a t i o n o m i t t e d ) . ' I f 
a defendant mounts a " f a c i a l " c h a l l e n g e t o 
the l e g a l s u f f i c i e n c y of the p l a i n t i f f ' s 
j u r i s d i c t i o n a l a l l e g a t i o n s , the c o u r t must 
ac c e p t as t r u e the a l l e g a t i o n s i n the 
c o m p l a i n t and c o n s i d e r the f a c t u a l 
a l l e g a t i o n s of the c o m p l a i n t i n the l i g h t 
most f a v o r a b l e t o the non-moving p a r t y . ' 
Erby, 424 F. Supp. 2d a t 181 .... The c o u r t 
may l o o k beyond the a l l e g a t i o n s c o n t a i n e d 
i n the c o m p l a i n t t o d e c i d e a f a c i a l 
c h a l l e n g e , 'as l o n g as i t s t i l l a c c e p t s the 
f a c t u a l a l l e g a t i o n s i n the c o m p l a i n t as 
t r u e . ' Abu A l i , 387 F. Supp. 2d a t 18 .... 

" ' " F a c t u a l c h a l l e n g e s , by c o n t r a s t , 
are 'addressed t o the u n d e r l y i n g f a c t s 
c o n t a i n e d i n the c o m p l a i n t . ' A l - O w h a l i , 279 
F. Supp. 2d a t 20.... [A] c o u r t d e c i d i n g a 
Rule 12(b)(1) motion a s s e r t i n g a f a c t u a l 
c h a l l e n g e 'must go beyond the p l e a d i n g s and 
r e s o l v e any d i s p u t e d i s s u e s of f a c t the 
r e s o l u t i o n of which i s n e c e s s a r y t o a 
r u l i n g upon the motion t o d i s m i s s . ' 
[Phoenix C o n s u l t i n g , I n c . v. R e p u b l i c of  
A n g o l a , 216 F.3d 36, 40 (D.C. C i r . 
2 0 0 0 ) . ] " ' 

"Safeway, 990 So. 2d a t 349-50. In Safeway, t h i s 
C o u r t c o n c l u d e d t h a t the c o m p l a i n t was f a c i a l l y 
s u f f i c i e n t , and i t re v i e w e d the defendant's f a c t u a l 
c h a l l e n g e t o the t r i a l c o u r t ' s s u b j e c t - m a t t e r 
j u r i s d i c t i o n . " 

20 So. 3d a t 1274-75 ( f o o t n o t e o m i t t e d ) . 

7 



2110503 

In t h e i r b r i e f on a p p e a l , C a r o l and Robert s t a t e i n the 

s e c t i o n e n t i t l e d "Summary of the Argument," i n p e r t i n e n t p a r t : 

" I t i s the r e s p o n s i b i l i t y of the T r u s t e e s of the 
T r u s t , C a r o l C l a r k and Robert J . C l e v e l a n d , t o 
e n f o r c e the p r o v i s i o n s of the agreement and o n l y i f 
a Court determines the 'Love Agreement' i s not the 
same document r e f e r e n c e d as the James L. C l e v e l a n d 
L i v i n g T r u s t by Edward Jones would the a s s e t s of the 
T r u s t p o s s i b l y pass through the E s t a t e . " 

I t i s c l e a r t h a t C a r o l and R o b e r t ' s argument t h a t Ayers d i d 

not have s t a n d i n g t o b r i n g the a c t i o n and, t h u s , t h a t the 

t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n , b o t h b e f o r e 

the t r i a l c o u r t and on a p p e a l , t u r n s on whether the "Love 

Agreement" i s the document t h a t c r e a t e d the t r u s t . Because 

the t r i a l c o u r t g r a n t e d C a r o l and R o b e r t ' s motion t o d i s m i s s 

based on l a c k of j u r i s d i c t i o n , i t i s c l e a r t h a t the t r i a l 

c o u r t i n t e r p r e t e d C a r o l and R o b e r t ' s a s s e r t i o n t h a t the "Love 

Agreement" c r e a t e d the t r u s t as a f a c t u a l c h a l l e n g e , which i t 

a p p a r e n t l y r e s o l v e d i n f a v o r of C a r o l and R obert. 

In response t o C a r o l and R o b e r t ' s motion t o d i s m i s s , 

Ayers f i l e d a response t h a t s t a t e d , i n p e r t i n e n t p a r t : 

"1. [Ayers] p l a n s t o p r e s e n t e v i d e n c e i n t h i s 
case t h a t the document p r o c u r e d by [ C a r o l and 
R o b e r t ] , t i t l e d 'Love Agreement' and d a t e d b o t h 
November 20, 1991, and May 15, 1990, d i d not 
e s t a b l i s h the James C l e v e l a n d L i v i n g T r u s t . 
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"2. [Ayers] w i l l p r o v i d e t e s t i m o n y from the 
a p p r o p r i a t e a u t h o r i t i e s a t e v e r y f i n a n c i a l 
i n s t i t u t i o n t h a t h o l d s funds on b e h a l f of the James 
C l e v e l a n d L i v i n g T r u s t t o the e f f e c t t h a t the James 
C l e v e l a n d L i v i n g T r u s t was c r e a t e d by a t r u s t 
document d a t e d on or about J u l y 11, 1990, t i t l e d 
'The James C l e v e l a n d L i v i n g T r u s t . ' 

"3. Because the 'Love Agreement' p r o v i d e d by the 
Defendants d i d not e s t a b l i s h the James C l e v e l a n d 
L i v i n g T r u s t and no document c r e a t i n g s a i d t r u s t has 
been l o c a t e d t o t h i s d ate, [Ayers] b e l i e v e s the 
a p p r o p r i a t e remedy remains t o d i s s o l v e s a i d t r u s t 
and p l a c e the funds i n t o the e s t a t e of James Leborn 
C l e v e l a n d . As the A d m i n i s t r a t o r of the E s t a t e of 
James Leborn C l e v e l a n d , [Ayers] i s a r e a l p a r t y i n 
i n t e r e s t , has s t a n d i n g b e f o r e t h i s C o u r t , and t h i s 
C o urt thus r e t a i n s s u b j e c t m a t t e r j u r i s d i c t i o n over 
t h i s cause." 

When C a r o l and Robert f i l e d t h e i r motion t o d i s m i s s , they 

c h a l l e n g e d the f a c t u a l a s s e r t i o n on the f a c e of A y e r s ' s 

p e t i t i o n t h a t no copy of the document c r e a t i n g the t r u s t was 

i n e x i s t e n c e . We i n t e r p r e t A y e r s ' s p e t i t i o n , however, as 

i n i t i a t i n g an a c t i o n r e q u e s t i n g the t r i a l c o u r t t o d e c l a r e , 

based on the l a c k of a t r u s t document, t h a t no t r u s t ever 

e x i s t e d . A y e r s ' s s t a n d i n g t o r e q u e s t such a d e c l a r a t i o n stems 

from h i s f i d u c i a r y c a p a c i t y as the a d m i n i s t r a t o r of James's 

e s t a t e . See g e n e r a l l y Ex p a r t e Byrom, 47 So. 3d 791 ( A l a . 

2010), and § 19-3B-103(10), A l a . Code 1975 ( i n c l u d i n g an 

" e s t a t e " i n the d e f i n i t i o n of a "person" f o r purposes of the 
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Alabama U n i f o r m T r u s t Code, A l a . Code 1975, § 19-3B-101 e t 

s e q . ) . Because Ayers i s the a d m i n i s t r a t o r of James's e s t a t e , 

he i s a f i d u c i a r y "under a duty t o s e t t l e and d i s t r i b u t e the 

e s t a t e of the decedent ... as e x p e d i t i o u s l y and e f f i c i e n t l y as 

i s c o n s i s t e n t w i t h the b e s t i n t e r e s t s of the e s t a t e . " § 43-2-

833(a), A l a . Code 1975. C a r o l and R o b e r t ' s a s s e r t i o n t h a t the 

"Love Agreement" i s the t r u s t document does not a t t a c k A y e r s ' s 

s t a n d i n g as the a d m i n i s t r a t o r of the e s t a t e t o c h a l l e n g e 

e i t h e r the v a l i d i t y of the t r u s t i t s e l f or C a r o l and R o b e r t ' s 

a s s e r t i o n t h a t the "Love Agreement" i s the document c r e a t i n g 

the t r u s t . R a t h e r , i t merely i l l u s t r a t e s t h a t t h e r e remains 

a genuine i s s u e of m a t e r i a l f a c t as t o whether the "Love 

Agreement" i s the document t h a t c r e a t e d the t r u s t and, 

r e g a r d l e s s of whether the t r i a l c o u r t c o n c l u d e s t h a t i t d i d , 

whether t h a t t r u s t i s v a l i d . Thus, the t r i a l c o u r t e r r e d by 

i n t e r p r e t i n g C a r o l and R o b e r t ' s motion t o d i s m i s s as a f a c t u a l 

c h a l l e n g e t o A y e r s ' s s t a n d i n g . We c o n c l u d e , t h e r e f o r e , t h a t 

the t r i a l c o u r t e r r e d i n g r a n t i n g C a r o l and R o b e r t ' s motion t o 

d i s m i s s , and we remand the case t o the t r i a l c o u r t f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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