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On J a n u a r y 26, 2011, G a r r y Bearden appealed t o the 

supreme c o u r t from a summary judgment i n f a v o r of V i r g i l H. 

Coker, C a r o l y n Henderson, and Jimmy O ' D e l l , i n d i v i d u a l l y and 

i n t h e i r o f f i c i a l c a p a c i t i e s as members of the Board of 

R e g i s t r a r s of Calhoun County ( c o l l e c t i v e l y r e f e r r e d t o as " t h e 

b o a r d members"), and the Board of R e g i s t r a r s of Calhoun County 

("the b o a r d " ) . The supreme c o u r t m a i n t a i n e d j u r i s d i c t i o n over 

the a p p e a l u n t i l i t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975, on March 13, 2012. 

T h i s c o u r t i s s u e d i t s o r i g i n a l d e c i s i o n , a n o - o p i n i o n 

a f f i r m a n c e , on A p r i l 13, 2012, and Bearden f i l e d h i s 

a p p l i c a t i o n f o r r e h e a r i n g on A p r i l 27, 2012. We g r a n t the 

a p p l i c a t i o n f o r r e h e a r i n g , withdraw the n o - o p i n i o n o r d e r of 

a f f i r m a n c e , s u b s t i t u t e t h i s o p i n i o n , and a f f i r m the summary 

judgment i n f a v o r of the b o a r d members and the board. 

P r o c e d u r a l H i s t o r y 

On September 15, 2010, Bearden sued the b o a r d and the 

b o a r d members. H i s c o m p l a i n t ("the o r i g i n a l c o m p l a i n t " ) , which 

was t i t l e d " C o m p l a i n t under Alabama C o n s t i t u t i o n of 1901, 

A r t i c l e I , S e c t i o n s 6 and 12," a l l e g e d t h a t he had been 

e l e c t e d mayor of Weaver i n 2008; t h a t , on September 3, 2010, 
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he had r e c e i v e d a l e t t e r from the boa r d i n f o r m i n g him t h a t i t 

had r e c e i v e d a c o m p l a i n t a s s e r t i n g t h a t h i s d o m i c i l e f o r 

v o t i n g purposes s h o u l d be changed from h i s house i n Weaver t o 

h i s farmhouse i n A n n i s t o n , t h a t i t had i n v e s t i g a t e d the 

c o m p l a i n t , and t h a t h i s v o t i n g d o m i c i l e had been changed from 

h i s house i n Weaver t o h i s farmhouse i n A n n i s t o n ; t h a t t h a t 

change i n h i s v o t i n g d o m i c i l e would render him i n e l i g i b l e t o 

serve as mayor of Weaver; t h a t the b o a r d and the b o a r d members 

had changed h i s v o t i n g d o m i c i l e w r o n g f u l l y and w i t h o u t g i v i n g 

him n o t i c e and an o p p o r t u n i t y t o be heard; and t h a t , "under 

the C o n s t i t u t i o n of Alabama, A r t i c l e I , S e c t i o n s 6 and 12, he 

has a c o n s t i t u t i o n a l l y p r o t e c t e d l i b e r t y i n t e r e s t i n h i s 

p o s i t i o n as mayor of Weaver." 1 Based on those a l l e g a t i o n s , 

Bearden s t a t e d a c l a i m t h a t , by changing h i s v o t i n g d o m i c i l e 

w i t h o u t g i v i n g him n o t i c e and an o p p o r t u n i t y t o be heard, the 

boar d and the boa r d members had d e p r i v e d him of the "due 

p r o c e s s g u aranteed t o the c i t i z e n s of Alabama under the 

Alabama C o n s t i t u t i o n of 1901, A r t i c l e I , S e c t i o n s 6 and 1 [ 2 ] . " 

1Bearden concedes on pages 2 and 13-14 of h i s r e p l y b r i e f 
t h a t , w h i l e t h i s a p p e a l was pe n d i n g , he r e q u e s t e d t h a t the 
boar d change h i s v o t i n g d o m i c i l e back t o h i s house i n Weaver 
and t h a t the boa r d d i d so. 
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As r e l i e f , the o r i g i n a l c o m p l a i n t sought compensatory damages, 

an a t t o r n e y f e e , c o s t s , and an o r d e r s e t t i n g a s i d e the 

d e c i s i o n changing h i s v o t i n g d o m i c i l e . H i s o r i g i n a l c o m p l a i n t 

d i d not a l l e g e t h a t the b o a r d and the b o a r d members had 

d e p r i v e d him of any r i g h t s g u a r a nteed t o him by the U n i t e d 

S t a t e s C o n s t i t u t i o n or f e d e r a l law, and i t d i d not s t a t e t h a t 

h i s c l a i m was b e i n g brought p u r s u a n t t o 42 U.S.C. § 1983 ("§ 

1983") . 

On September 20, 2010, Bearden f i l e d an amended c o m p l a i n t 

("the f i r s t amended c o m p l a i n t " ) . The f i r s t amended c o m p l a i n t , 

which was t i t l e d " F i r s t Amended Co m p l a i n t under Alabama 

C o n s t i t u t i o n of 1901, A r t i c l e I , S e c t i o n s 6 and 12," c o r r e c t e d 

a t y p o g r a p h i c a l e r r o r i n the o r i g i n a l c o m p l a i n t but was, i n 

a l l m a t e r i a l r e s p e c t s , i d e n t i c a l t o the o r i g i n a l c o m p l a i n t . 

On October 19, 2010, the b o a r d and the b o a r d members 

f i l e d a Rule 1 2 ( b ) ( 6 ) , A l a . R. C i v . P., motion t o d i s m i s s on 

the grounds t h a t Bearden's a c t i o n c o n s t i t u t e d an u n a u t h o r i z e d 

a p p e a l from the d e c i s i o n changing h i s v o t i n g d o m i c i l e ; t h a t 

the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n because, 

the b o a r d and the b o a r d members s a i d , § 17-4-3, A l a . Code 

1975, v e s t e d i n the p r o b a t e c o u r t s u b j e c t - m a t t e r j u r i s d i c t i o n 
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over a p p e a l s from d e c i s i o n s changing v o t i n g d o m i c i l e s and 

Bearden had a l r e a d y f i l e d an a p p e a l w i t h the p r o b a t e c o u r t ; 

and t h a t the b o a r d and the b o a r d members were e n t i t l e d t o 

immunity under (1) A r t i c l e I , § 14, of the Alabama 

C o n s t i t u t i o n of 1901, (2) the d o c t r i n e of s t a t e - a g e n t 

immunity, (3) the E l e v e n t h Amendment t o the U n i t e d S t a t e s 

C o n s t i t u t i o n , (4) the d o c t r i n e of q u a l i f i e d immunity, and (5) 

the d o c t r i n e of j u d i c i a l immunity. On October 20, 2010, the 

t r i a l c o u r t e n t e r e d an o r d e r d i r e c t i n g Bearden t o f i l e a 

response t o the motion t o d i s m i s s by November 10, 2010. 

On November 10, 2010, Bearden f i l e d a w r i t t e n response t o 

the motion t o d i s m i s s w i t h an a f f i d a v i t s i g n e d by him a t t a c h e d 

as an e x h i b i t . I n h i s response, Bearden a s s e r t e d t h a t h i s 

a c t i o n d i d not c o n s t i t u t e an a p p e a l from the d e c i s i o n changing 

h i s v o t i n g d o m i c i l e . R a t h e r , Bearden s a i d , h i s a c t i o n was a § 

1983 a c t i o n a g a i n s t the b o a r d and the b o a r d members f o r 

d e p r i v i n g him of due p r o c e s s . The a f f i d a v i t a t t a c h e d as an 

e x h i b i t t o Bearden's response s t a t e d : 

"My name i s G a r r y Bearden. I am over the age of 
19 y e a r s and I am q u a l i f i e d t o g i v e t h i s a f f i d a v i t . 
My d o m i c i l e has been i n the C i t y of Weaver, Alabama 
f o r my e n t i r e a d u l t l i f e . I p u r c h a s e d and have owned 
and o c c u p i e d f o r t h i r t y - t h r e e y e a r s the p r o p e r t y 
l o c a t e d a t 1200 Ridge D r i v e , Weaver, Alabama 36277. 
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My t h r e e c h i l d r e n grew up i n t h a t house. They each 
a t t e n d e d Weaver High S c h o o l w h i l e l i v i n g i n t h a t 
house. I c o n t i n u e t o own and occupy t h a t p r o p e r t y a t 
the p r e s e n t t i m e . I have never i n t e n d e d t o abandon 
t h a t p r o p e r t y as my d o m i c i l e . I have never i n t e n d e d 
t o l e a v e i t w i t h any i n t e n t i o n not t o r e t u r n t o i t . 

" I n a d d i t i o n , my b u s i n e s s i s l o c a t e d i n Weaver, 
Alabama a t 207-209 E a s t R a i l r o a d S t r e e t . I a l s o have 
a r e s i d e n t i a l apartment l o c a t e d a t 209 E a s t R a i l r o a d 
S t r e e t which I occupy from time t o t i m e . My e n t i r e 
l i f e i s i n v e s t e d i n Weaver, Alabama, as I am a l s o 
the mayor of t h a t town. I n summary, my home f o r 
t h i r t y - t h r e e y e a r s , my b u s i n e s s , and an apartment 
t h a t I use from time t o time are a l l l o c a t e d i n 
Weaver, Alabama. 

" A p p r o x i m a t e l y o n e - h a l f m i l e from the p r o p e r t y 
a t 1200 Ridge D r i v e i s a hobby farm t h a t I have 
pur c h a s e d i n A n n i s t o n , Alabama, a t an address o f 
6511 Weaver Road. Once my c h i l d r e n l e f t home, and 
due t o p r o s p e r i t y i n my b u s i n e s s , I became a b l e t o 
a c q u i r e a farm f o r the purpose of i n d u l g i n g i n my 
hobby as an amateur farmer. I b u i l t a house on t h i s 
p r o p e r t y . Sometimes I occupy t h a t house. Sometimes 
I occupy the house a t 1200 Ridge D r i v e , Weaver, 
Alabama. 

" I am i n the b u s i n e s s of b u i l d i n g and r e m o d e l i n g 
s t o r e s throughout the s o u t h e a s t e r n U n i t e d S t a t e s . I 
attempt t o be back i n one of my homes or my 
apartment each n i g h t , though I am u s u a l l y absent 
d u r i n g the day u n l e s s I have d u t i e s t o p e r f o r m as 
mayor of the C i t y of Weaver. Persons who have 
commented on the time I spent a t t h i s or t h a t house 
are p r o b a b l y unaware of my apartment. I n any event, 
my b u s i n e s s absences might w e l l appear t o o t h e r s t o 
be an absence from one or the o t h e r of my houses. 

" I was accused i n 2008 d u r i n g my r a c e f o r 
e l e c t i o n as mayor of Weaver, Alabama of l i v i n g 
someplace o t h e r than Weaver, Alabama. Mrs. S h e i l a 
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F i e l d , my opponent i n t h a t 2008 mayoral e l e c t i o n , 
c o n s t a n t l y r a i s e d t h i s m a t t e r . The c i t y c o u n c i l 
r e q u e s t e d an a t t o r n e y g e n e r a l ' s o p i n i o n on the 
p o i n t . I t s t a t e d t h a t the l o c a t i o n of my r e s i d e n c e 
was a m a t t e r of f a c t and t h a t the a t t o r n e y g e n e r a l 
c o u l d g i v e no o p i n i o n on where i t was l o c a t e d , but 
recommended an e l e c t i o n c o n t e s t by those who t r u l y 
q u e s t i o n e d my d o m i c i l e b e i n g i n Weaver, Alabama 
(Copy of o p i n i o n a t t a c h e d h e r e t o ) . [ 2 ] However, t h e r e 
was no e l e c t i o n c o n t e s t f i l e d d u r i n g the e l e c t i o n or 
a f t e r my v i c t o r y . 

"There was no mention of my d o m i c i l e b e i n g 
l o c a t e d o u t s i d e of Weaver, t o my knowledge, a f t e r my 
e l e c t i o n as Mayor of Weaver, Alabama u n t i l I 
q u a l i f i e d t o run f o r the Alabama S t a t e L e g i s l a t u r e 
a g a i n s t the R e p u b l i c a n e s t a b l i s h m e n t c h o i c e and 
l o n g t i m e county commissioner and l e g i s l a t o r , Randy 
Wood. Once i t appeared t h a t I was r u n n i n g even w i t h 
or ahead of Mr. Wood i n t h a t e l e c t i o n , then the 
d o m i c i l e i s s u e was once a g a i n r a i s e d by my p o l i t i c a l 
opponents. 

" I r e c e i v e d a l e t t e r from the Calhoun County 
Board of R e g i s t r a r s s t a t i n g t h a t i t had r e c e i v e d a 
c o m p l a i n t about my d o m i c i l e b e i n g l o c a t e d o u t s i d e of 
Weaver, Alabama, had i n v e s t i g a t e d t h a t c o m p l a i n t , 
and had d e c i d e d t o change my d o m i c i l e t o a p l a c e 
o u t s i d e of Weaver. I had a b s o l u t e l y no n o t i c e and no 
o p p o r t u n i t y t o be h e a r d w i t h r e g a r d t o the s o - c a l l e d 
c o m p l a i n t , i n v e s t i g a t i o n , or d e c i s i o n . I do not know 
who made the c o m p l a i n t or what was c o n s i d e r e d by the 
b o a r d i n r e a c h i n g i t s d e c i s i o n . I do know t h a t none 
of my f a m i l y , i n c l u d i n g me, was i n any way 
c o n s u l t e d , q u e s t i o n e d , or a l l o w e d t o make any 
statement w i t h r e g a r d t o where our home i s l o c a t e d . " 

On December 3, 2010, the b o a r d and the board members 

2The a t t o r n e y g e n e r a l ' s o p i n i o n i s not a t t a c h e d t o 
Bearden's a f f i d a v i t . 
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f i l e d an amended motion t o d i s m i s s i n which t h e y p r e s e n t e d 

a d d i t i o n a l argument i n s upport of t h e i r immunity d e f e n s e s . 

On December 21, 2010, Bearden f i l e d a second amended 

c o m p l a i n t , which added a c l a i m p u r s u a n t t o § 1983. That c l a i m 

s t a t e d : 

" P l a i n t i f f a v e r s t h a t the Defendants have v i o l a t e d 
h i s due p r o c e s s r i g h t s under the F i f t h and 
F o u r t e e n t h Amendments t o the U n i t e d S t a t e s 
C o n s t i t u t i o n and b r i n g s t h i s a c t i o n p u r s u a n t t o 42 
U.S.C. § 1983. P l a i n t i f f c l a i m s of the Defendants  
compensatory damages, a t t o r n e y ' s f e e s and c o s t s . " 

(Emphasis added.) 

F o l l o w i n g a h e a r i n g , the t r i a l c o u r t , on J a n u a r y 5, 2011, 

e n t e r e d a judgment s t a t i n g : 

"The P l a i n t i f f has f i l e d t h i s a c t i o n a s s e r t i n g 
an a c t i o n under 42 U.S.C. § 1983. The P l a i n t i f f 
a l l e g e s t h a t the Defendants have d e p r i v e d him of h i s 
r i g h t t o v o t e i n the C i t y of Weaver w i t h o u t due 
p r o c e s s of law. The P l a i n t i f f has s e t f o r t h i n h i s 
b r i e f i n response t o the Defendants' M o t i o n t o 
D i s m i s s a l l e g i n g t h a t t h i s a c t i o n i s not an a p p e a l . 
However, the Court does not see how i t can be viewed 
as a n y t h i n g but an a p p e a l of the d e c i s i o n of the 
Board of R e g i s t r a r s . He has a l l e g e d t h a t the 
d e c i s i o n of the Board of R e g i s t r a r s i s i n c o r r e c t and 
i s a s k i n g t h i s C ourt t o s e t a s i d e the d e c i s i o n of 
the Board of R e g i s t r a r s . 

"The Defendants a l l e g e they r e c e i v e d a c o m p l a i n t 
about P l a i n t i f f ' s p l a c e of r e s i d e n c e . They a l s o 
a l l e g e t h a t an i n v e s t i g a t i o n took p l a c e and t h e y 
c o n c l u d e d t h a t the P l a i n t i f f l i v e d i n A n n i s t o n and 
not Weaver. As a r e s u l t of t h i s d e c i s i o n , they sent 
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the P l a i n t i f f a l e t t e r on September 3, 2010 
n o t i f y i n g him of the r e s u l t s and the changing of h i s 
v o t i n g r e g i s t r a t i o n t o the A n n i s t o n l o c a t i o n . F o r 
c l a r i f i c a t i o n , the P l a i n t i f f has not been 
d i s p o s s e s s e d of h i s a b s o l u t e r i g h t t o v o t e . He s t i l l 
p o s s e s s e s the r i g h t t o v o t e , however h i s l o c a t i o n of 
v o t i n g has been change. 

" I t i s the u n d e r s t a n d i n g of t h i s C ourt t h a t the 
P l a i n t i f f has f i l e d an a p p e a l of the d e c i s i o n of the 
Board of R e g i s t r a r s w i t h the Judge of Probate of 
Calhoun County as p r o v i d e d i n Code of Alabama § 
17-3-55. Should the P l a i n t i f f be u n s u c c e s s f u l i n h i s 
a p p e a l t o the Probate C o u r t , the s t a t u t e a l l o w s f o r 
an a p p e a l t o the C i r c u i t C ourt w i t h i n a p r e s c r i b e d 
time p e r i o d . The P l a i n t i f f has c i t e d and argued a 
number of cases a s s e r t i n g t h a t an i n d i v i d u a l may not 
be d e p r i v e d of a p r o t e c t e d r i g h t w i t h o u t an 
o p p o r t u n i t y t o be heard. The Court agrees w i t h t h i s 
argument. The Court a l s o b e l i e v e s t h a t the s t a t u t e 
p r o v i d e s the n e c e s s a r y ' r i g h t t o be heard' 
p r o t e c t i o n as argued by the P l a i n t i f f . The s t a t u t e 
a s s u r e s by an a p p e a l t o Calhoun County Probate Court 
the c o n s t i t u t i o n a l p r o t e c t i o n s r e q u i r e d by law. The 
P l a i n t i f f i s p r e s e n t l y e x e r c i s i n g t h a t r i g h t . 
T h e r e f o r e , t h i s C ourt f i n d s no d e n i a l of due 
p r o c e s s . A d d i t i o n a l l y , assuming a g a i n s t the argument 
of the P l a i n t i f f ' s t h a t t h i s i s not an a p p e a l under 
§ 17-3-55 t h i s C o u r t i s w i t h o u t j u r i s d i c t i o n a t t h i s 
time p r i o r t o a f i n a l r u l i n g from the Judge of 
Probate of Calhoun County. 

" T h e r e f o r e , the M o t i o n t o D i s m i s s f i l e d on 
b e h a l f of the Defendants i s hereby GRANTED. T h i s 
cause i s D i s m i s s e d w i t h p r e j u d i c e w i t h c o s t s t a x e d 
as p a i d . " 

On J a n u a r y 6, 2011, Bearden f i l e d a postjudgment motion 

i n which he ( 1 ) a g a i n a s s e r t e d t h a t h i s a c t i o n was not an 

a p p e a l , ( 2 ) a g a i n a s s e r t e d t h a t Alabama law d i d not a u t h o r i z e 
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an a p p e a l from a d e c i s i o n changing a v o t e r ' s v o t i n g d o m i c i l e , 

( 3 ) n o t i f i e d the t r i a l c o u r t t h a t the p r o b a t e c o u r t had 

d i s m i s s e d h i s a p p e a l on the ground t h a t i t was not w i t h i n the 

pr o b a t e c o u r t ' s j u r i s d i c t i o n , and ( 4 ) a g a i n a s s e r t e d t h a t h i s 

a c t i o n was a § 1983 a c t i o n r a t h e r than an appea l from the 

d e c i s i o n t o change h i s v o t i n g d o m i c i l e . 

On J a n u a r y 10, 2011, the t r i a l c o u r t d e n i e d Bearden's 

postjudgment motion. Bearden then t i m e l y a p pealed t o the 

supreme c o u r t , which, as noted above, t r a n s f e r r e d the a p p e a l 

t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6) on March 13, 2012. 

Stand a r d of Review 

Bearden, the board, and the boa r d members a s s e r t t h a t the 

s t a n d a r d of r e v i e w t o be a p p l i e d i n t h i s case i s the s t a n d a r d 

a p p l i c a b l e t o a judgment g r a n t i n g a Rule 12(b)(6) motion t o 

d i s m i s s . However, Bearden f i l e d an a f f i d a v i t i n o p p o s i t i o n t o 

the motion t o d i s m i s s , and the t r i a l c o u r t d i d not 

s p e c i f i c a l l y e x c l u d e t h a t a f f i d a v i t from c o n s i d e r a t i o n when i t 

r u l e d on the motion. When a p l a i n t i f f p r e s e n t s e v i d e n c e t o the 

t r i a l c o u r t i n o p p o s i t i o n t o a defendant's motion t o d i s m i s s 

and the t r i a l c o u r t does not s p e c i f i c a l l y e x c l u d e t h a t 

e v i d e n c e , we must assume t h a t the t r i a l c o u r t c o n s i d e r e d t h a t 

10 



2110543 

ev i d e n c e i n r u l i n g on the motion, which a u t o m a t i c a l l y c o n v e r t s 

the motion t o d i s m i s s i n t o a summary-judgment motion, and we 

must r e v i e w the t r i a l c o u r t ' s judgment g r a n t i n g t h a t motion 

under the s t a n d a r d of r e v i e w a p p l i c a b l e t o a summary judgment. 

See T r a v i s v. Z i t e r , 681 So. 2d 1348, 1351 ( A l a . 1996). In 

T r a v i s v. Z i t e r , 681 So. 2d a t 1351, the supreme c o u r t s t a t e d : 

" I f the c o u r t c o n s i d e r s m a t t e r s o u t s i d e the 
p l e a d i n g s i n r u l i n g on the d e f e n d a n t ' s motion t o 
d i s m i s s , then the motion i s c o n v e r t e d i n t o a motion 
f o r summary judgment, r e g a r d l e s s of how the motion 
was s t y l e d . Rule 1 2 ( b ) , A l a . R. C i v . P.; P a p a s t e f a n  
v. B & L C o n s t r . Co., 356 So. 2d 158 ( A l a . 1978). 
The c i r c u i t c o u r t h e l d a h e a r i n g t o c o n s i d e r the 
d e f e n d a n t s ' motions t o d i s m i s s , and the [ p l a i n t i f f s ] 
p r e s e n t e d a f f i d a v i t s from Steve T r a v i s and the 
c l i n i c a l p s y c h o l o g i s t who had been t r e a t i n g him. 
Because t h e r e was no i n d i c a t i o n d u r i n g the course of 
the h e a r i n g , or i n the c i r c u i t c o u r t ' s o r d e r 
d i s m i s s i n g the p l a i n t i f f [ s ' ] c l a i m s , t h a t the c o u r t 
had e x c l u d e d the a f f i d a v i t s , we must assume t h a t the 
c i r c u i t c o u r t c o n s i d e r e d them when i t r u l e d on the 
motions. Thus, we must a n a l y z e the motions t o 
d i s m i s s under the summary judgment s t a n d a r d . Rule 

1 2 ( b ) , A l a . R. C i v . P." 

The supreme c o u r t r e c i t e d the s t a n d a r d of r e v i e w 

a p p l i c a b l e t o a summary judgment i n Dow v. Alabama Democratic  

P a r t y , 897 So. 2d 1035, 1038-39 ( A l a . 2004): 
" T h i s C o u r t ' s r e v i e w of a summary judgment i s de 

novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003). We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
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has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a m a t t e r of law. Rule 
5 6 ( c ) , A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
r e v i e w the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986). Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
S o u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12. 
' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be p roved.' West v.  
Founders L i f e A s s u r . Co. of F l a . , 547 So. 2d 870, 
871 ( A l a . 1989)." 

A n a l y s i s 

A l t h o u g h the o r i g i n a l c o m p l a i n t , the f i r s t amended 

c o m p l a i n t , and p o r t i o n s of the second amended c o m p l a i n t c o u l d 

be c o n s t r u e d as s t a t i n g c l a i m s based on Alabama law r a t h e r 

than a c l a i m based on § 1983, Bearden c o n s i s t e n t l y argued t o 

the t r i a l c o u r t t h a t he was s t a t i n g a § 1983 c l a i m o n l y . 

L i k e w i s e , he has argued i n h i s b r i e f s on a p p e a l t h a t he s t a t e d 

a § 1983 c l a i m o n l y . T h e r e f o r e , i n s o f a r as Bearden may have 

s t a t e d any c l a i m o t h e r than a § 1983 c l a i m , he has waived i t 

by (1) h i s f a i l u r e t o argue i t t o the t r i a l c o u r t , see Andrews 
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v. M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 1992) ("This 

Court cannot c o n s i d e r arguments r a i s e d f o r the f i r s t time on 

a p p e a l ; r a t h e r , our r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and 

arguments c o n s i d e r e d by the t r i a l c o u r t . " ) , and (2) h i s 

f a i l u r e t o argue i t t o t h i s c o u r t , see B o s h e l l v. K e i t h , 418 

So. 2d 89, 92 ( A l a . 1982) ("When an a p p e l l a n t f a i l s t o argue 

an i s s u e i n i t s b r i e f , t h a t i s s u e i s w a i v e d . " ) . 

Bearden f i r s t argues t h a t the t r i a l c o u r t e r r e d i n 

g r a n t i n g the b o a r d and b o a r d members' motion on the ground 

t h a t h i s a c t i o n c o n s t i t u t e d an a p p e a l t o the wrong c o u r t from 

the d e c i s i o n changing h i s v o t i n g d o m i c i l e because, he says, 

Alabama law d i d not a f f o r d him an appea l from the d e c i s i o n 

changing h i s v o t i n g d o m i c i l e and h i s a c t i o n i s a § 1983 a c t i o n 

r a t h e r than an appea l from t h a t d e c i s i o n . We agree. 

S e c t i o n 17-4-3, A l a . Code 1975, i s the s t a t u t e 

a u t h o r i z i n g the bo a r d t o change a v o t e r ' s v o t i n g d o m i c i l e . 

That s t a t u t e p r o v i d e s : 

"Each county b o a r d of r e g i s t r a r s s h a l l purge the 
c o m p u t e r i z e d s t a t e w i d e v o t e r r e g i s t r a t i o n l i s t on a 
c o n t i n u o u s b a s i s , whenever i t r e c e i v e s and c o n f i r m s 
i n f o r m a t i o n t h a t a person r e g i s t e r e d t o vot e i n t h a t 
county has d i e d , become a n o n r e s i d e n t of the s t a t e 
or county, been d e c l a r e d m e n t a l l y incompetent, been 
c o n v i c t e d of any o f f e n s e mentioned i n A r t i c l e V I I I 
of the C o n s t i t u t i o n of Alabama of 1901 s i n c e b e i n g 
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as an r e g i s t e r e d , or o t h e r w i s e become d i s q u a l i f i e d 
e l e c t o r . A person c o n v i c t e d of a d i s q u a l i f y i n g 
c r i m i n a l o f f e n s e must be n o t i f i e d by c e r t i f i e d m a i l 
s e n t t o the v o t e r ' s l a s t known address of the 
board's i n t e n t i o n t o s t r i k e h i s or her name from the 
l i s t . No person c o n v i c t e d of a d i s q u a l i f y i n g crime 
may be s t r i c k e n from the p o l l l i s t w h i l e an ap p e a l 
from the c o n v i c t i o n i s pending. 

"On the date s e t i n the n o t i c e , or a t a l a t e r 
date t o which the case may have been c o n t i n u e d by 
the board, the boa r d s h a l l p r o c e e d t o c o n s i d e r the 
case of the e l e c t o r whose name i t proposes t o s t r i k e 
from the r e g i s t r a t i o n l i s t and make i t s 
d e t e r m i n a t i o n . Any person whose name i s s t r i c k e n  
from the l i s t may ap p e a l from the d e c i s i o n of the  
boar d w i t h o u t g i v i n g s e c u r i t y f o r c o s t s , and the  
boar d s h a l l f o r t h w i t h c e r t i f y the p r o c e e d i n g s t o the  
judge of p r o b a t e who s h a l l docket the case i n the  
pr o b a t e c o u r t . 

"An appe a l from the judge of p r o b a t e s h a l l be as  
appeals s e t f o r t h i n S e c t i o n 17-3-55. 

"When the boa r d has s u f f i c i e n t e v i d e n c e  
f u r n i s h e d i t t h a t any e l e c t o r has permanently moved  
from one p r e c i n c t t o another w i t h i n the county, i t  
s h a l l change the e l e c t o r ' s p r e c i n c t d e s i g n a t i o n i n  
the v o t e r r e g i s t r a t i o n l i s t , and s h a l l g i v e n o t i c e  
by m a i l t o the e l e c t o r of the p r e c i n c t i n which the  
e l e c t o r i s r e g i s t e r e d t o v o t e . " 

(Emphasis added.) 

In IMED Corp. v. Systems E n g i n e e r i n g A s s o c i a t e s Corp., 

602 So. 2d 344, 346 ( A l a . 1992), the supreme c o u r t s t a t e d : 

"The fundamental r u l e of s t a t u t o r y c o n s t r u c t i o n 
i s t o a s c e r t a i n and g i v e e f f e c t t o the i n t e n t of the 
l e g i s l a t u r e i n e n a c t i n g the s t a t u t e . Words used i n 
a s t a t u t e must be g i v e n t h e i r n a t u r a l , p l a i n , 
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o r d i n a r y , and commonly u n d e r s t o o d meaning, and where 
p l a i n language i s used a c o u r t i s bound t o i n t e r p r e t 
t h a t language t o mean e x a c t l y what i t says. I f the 
language of the s t a t u t e i s unambiguous, then t h e r e 
i s no room f o r j u d i c i a l c o n s t r u c t i o n and the c l e a r l y 
e x p r e s s e d i n t e n t of the l e g i s l a t u r e must be g i v e n 
e f f e c t . T u s c a l o o s a County Comm'n v. Deputy S h e r i f f s '  
Ass'n of T u s c a l o o s a County, 589 So. 2d 687 ( A l a . 
1991)." 

The p l a i n language of § 17-4-3 i n d i c a t e s t h a t , a l t h o u g h 

i t a u t h o r i z e s an appeal t o the p r o b a t e c o u r t from a d e c i s i o n 

s t r i k i n g a v o t e r ' s name from the l i s t of r e g i s t e r e d v o t e r s , i t 

does not a u t h o r i z e an ap p e a l from a d e c i s i o n changing a 

v o t e r ' s v o t i n g d o m i c i l e . Because § 17-4-3 does not a u t h o r i z e 

an a p p e a l from a d e c i s i o n changing a v o t e r ' s v o t i n g d o m i c i l e 

t o the p r o b a t e c o u r t , Bearden's a c t i o n cannot c o n s t i t u t e an 

app e a l from t h a t d e c i s i o n t o the wrong c o u r t as the t r i a l 

c o u r t c o n c l u d e d . 

A l t h o u g h the t r i a l c o u r t ' s r a t i o n a l e f o r i t s judgment i s 

err o n e o u s , t h i s c o u r t , s u b j e c t t o e x c e p t i o n s not a p p l i c a b l e 

here, w i l l a f f i r m the t r i a l c o u r t ' s judgment on any v a l i d 

l e g a l ground p r e s e n t e d by the r e c o r d , r e g a r d l e s s of whether 

t h a t ground was c o n s i d e r e d , or even i f i t was r e j e c t e d , by the 

t r i a l c o u r t . See G e n e r a l Motors Corp. v. Stokes C h e v r o l e t , 885 

So. 2d 119, 124 ( A l a . 2003). T h e r e f o r e , we w i l l c o n s i d e r 
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whether the summary judgment i n f a v o r of the b o a r d and the 

b o a r d members i s due t o be a f f i r m e d on any v a l i d l e g a l ground 

p r e s e n t e d by the r e c o r d . 

S e c t i o n 1983 p r o v i d e s : 

"Every person who, under c o l o r of any s t a t u t e , 
o r d i n a n c e , r e g u l a t i o n , custom, or usage, of any 
S t a t e or T e r r i t o r y or the D i s t r i c t of Columbia, 
s u b j e c t s , or causes t o be s u b j e c t e d , any c i t i z e n of 
the U n i t e d S t a t e s or o t h e r person w i t h i n the 
j u r i s d i c t i o n t h e r e o f t o the d e p r i v a t i o n of any 
r i g h t s , p r i v i l e g e s , or i m m u n i t i e s s e c u r e d by the 
C o n s t i t u t i o n and laws, s h a l l be l i a b l e t o the p a r t y 
i n j u r e d i n an a c t i o n a t law, s u i t i n e q u i t y , or 
o t h e r p r o p e r p r o c e e d i n g f o r r e d r e s s " 

(Emphasis added.) 

In Garner v. M c C a l l , 235 A l a . 187, 189, 178 So. 210, 212 

(1938), the supreme c o u r t h e l d t h a t a county b o a r d of 

r e g i s t r a r s i s an independent agency of the s t a t e . In Watkins 

v. Mitchem, 50 So. 3d 485, 489-90 ( A l a . C i v . App. 2010), t h i s 

c o u r t s t a t e d : 

" I n W i l l v. M i c h i g a n Department of S t a t e P o l i c e , 491 
U.S. 58, 109 S.Ct. 2304, 105 L.Ed. 2d 45 (1989), the 
U n i t e d S t a t e s Supreme Court c o n c l u d e d t h a t a s t a t e 
was not a 'person' s u b j e c t t o s u i t under § 1983. I d . 
a t 65-66. The Court a l s o c o n c l u d e d t h a t a c t i o n s 
f i l e d p u r s u a n t t o § 1983 and a s s e r t i n g c l a i m s f o r 
damages a g a i n s t government o f f i c i a l s or employees i n 
t h e i r o f f i c i a l c a p a c i t i e s were, i n essence, c l a i m s 
a s s e r t e d a g a i n s t the s t a t e i t s e l f . Thus, the Court 
conclud e d , such c l a i m s were no d i f f e r e n t from c l a i m s 
a s s e r t e d a g a i n s t the s t a t e i t s e l f . I d . a t 71. The 
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Court r e c o g n i z e d , however, t h a t a s t a t e o f f i c i a l i n 
h i s or her o f f i c i a l c a p a c i t y , when sued f o r 
i n j u n c t i v e r e l i e f , would be a 'person' under § 1983 
because ' " o f f i c i a l - c a p a c i t y a c t i o n s f o r p r o s p e c t i v e 
r e l i e f are not t r e a t e d as a c t i o n s a g a i n s t the 
S t a t e . " ' I d . a t 71 n. 10 ( q u o t i n g Kentucky v.  
Graham, 473 U.S. 159, 167 n. 14, 105 S.Ct. 3099, 87 
L.Ed. 2d 114 (1985)). See a l s o G r i s w o l d v. Alabama  
Dep't of Indus. R e l a t i o n s , 903 F. Supp. 1492, 1500 
n. 7 (M.D. A l a . 1995) ( a p p l y i n g the r a t i o n a l e of 
W i l l v. M i c h i g a n Dep't of S t a t e P o l i c e , s u p r a , t o 
conclude t h a t the Alabama Department of I n d u s t r i a l 
R e l a t i o n s was immune from s u i t i n former employee's 
§ 1983 a c t i o n ; a l s o r e c o g n i z i n g t h a t governmental 
o f f i c i a l s or governmental employees may be sued i n 
t h e i r o f f i c i a l c a p a c i t i e s but o n l y f o r p r o s p e c t i v e 
i n j u n c t i v e r e l i e f ) . " 

A c c o r d i n g l y , because the boa r d i s a s t a t e agency and the 

boar d members are s t a t e employees, the boa r d and the boa r d 

members i n t h e i r o f f i c i a l c a p a c i t i e s are not "persons" s u b j e c t 

t o a § 1983 c l a i m s e e k i n g damages. See W i l l v. M i c h i g a n Dep't  

of S t a t e P o l i c e , 491 U.S. 58 (1989), and Watkins v. Mitchem, 

supr a . T h e r e f o r e , the summary judgment i n f a v o r of the boa r d 

and the boa r d members i n t h e i r o f f i c i a l c a p a c i t i e s i s due t o 

be a f f i r m e d i n s o f a r as Bearden sought damages. 

A § 1983 c l a i m s e e k i n g p r o s p e c t i v e i n j u n c t i v e r e l i e f 

a g a i n s t the boa r d members i n t h e i r o f f i c i a l c a p a c i t i e s would 

be a c o g n i z a b l e c l a i m . I d . However, Bearden's § 1983 c l a i m 

does not s t a t e t h a t he i s s e e k i n g p r o s p e c t i v e i n j u n c t i v e 
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r e l i e f ; i t s t a t e s t h a t he " c l a i m s of the Defendants 

compensatory damages, a t t o r n e y ' s f e e s and c o s t s " o n l y . 

Moreover, he d i d not argue t o the t r i a l c o u r t t h a t he was 

s e e k i n g p r o s p e c t i v e i n j u n c t i v e r e l i e f and t h a t the motion 

s h o u l d be d e n i e d on t h a t ground. C o n s e q u e n t l y , we cannot 

c o n s i d e r such an argument on a p p e a l . See Ex p a r t e R y a l s , 773 

So. 2d 1011, 1013 ( A l a . 2000) ("[T]he a p p e l l a t e c o u r t can 

c o n s i d e r an argument a g a i n s t the v a l i d i t y of a summary 

judgment o n l y t o the e x t e n t t h a t the r e c o r d on a p p e a l c o n t a i n s 

m a t e r i a l from the t r i a l c o u r t r e c o r d p r e s e n t i n g t h a t argument 

t o the t r i a l c o u r t b e f o r e or a t the time of s u b m i s s i o n of the 

motion f o r summary judgment."). T h e r e f o r e , the summary 

judgment i n f a v o r of the b o a r d members i n t h e i r o f f i c i a l 

c a p a c i t i e s i s due t o be a f f i r m e d i n s o f a r as Bearden may have 

been s e e k i n g p r o s p e c t i v e i n j u n c t i v e r e l i e f . 

42 U.S.C. § 1988 ("§ 1988") p r o v i d e s t h a t the p r e v a i l i n g 

p a r t y i n a § 1983 a c t i o n may r e c o v e r a t t o r n e y f e e s . However, 

because the summary judgment i n f a v o r of the b o a r d and the 

b o a r d members i n t h e i r o f f i c i a l c a p a c i t i e s i s due t o be 

a f f i r m e d i n s o f a r as Bearden sought damages or p r o s p e c t i v e 

i n j u n c t i v e r e l i e f , Bearden cannot be a p r e v a i l i n g p a r t y as t o 

18 



2110543 

h i s c l a i m s a g a i n s t the board and the b o a r d members i n t h e i r 

o f f i c i a l c a p a c i t i e s . T h e r e f o r e , Bearden cannot r e c o v e r 

a t t o r n e y f e e s from the b o a r d and the b o a r d members i n t h e i r 

o f f i c i a l c a p a c i t i e s , see Kentucky v. Graham, 473 U.S. 159, 165 

(1985) ( " [ L ] i a b i l i t y on the m e r i t s and r e s p o n s i b i l i t y f o r f e e s 

go hand i n hand; where a defendant has not been p r e v a i l e d 

a g a i n s t , e i t h e r because of l e g a l immunity or on the m e r i t s , § 

1988 does not a u t h o r i z e a fee award a g a i n s t t h a t d e f e n d a n t . " ) , 

and the summary judgment i n f a v o r of the b o a r d and the b o a r d 

members i n t h e i r o f f i c i a l c a p a c i t i e s i s due t o be a f f i r m e d 

i n s o f a r as he sought a t t o r n e y f e e s . 

In t h e i r i n d i v i d u a l c a p a c i t i e s , the b o a r d members 

a s s e r t e d i n the t r i a l c o u r t t h a t t h e y were j u d i c i a l o f f i c e r s 

on the ground, among o t h e r s , t h a t § 17-3-6, A l a . Code 1975, 

p r o v i d e s : " R e g i s t r a r s are j u d i c i a l o f f i c e r s and s h a l l a c t 

j u d i c i a l l y i n a l l m a t t e r s p e r t a i n i n g t o the r e g i s t r a t i o n of 

a p p l i c a n t s . " Furthermore, t h e y argued t h a t , because they were 

j u d i c i a l o f f i c e r s , the d o c t r i n e of j u d i c i a l immunity b a r r e d 

Bearden's § 1983 c l a i m a g a i n s t them i n t h e i r i n d i v i d u a l 

c a p a c i t i e s . Bearden argues t h a t § 17-3-6 does not c o n f e r the 

s t a t u s of j u d i c i a l o f f i c e r s on r e g i s t r a r s when they change a 
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v o t e r ' s v o t i n g d o m i c i l e because, he says, § 17-3-6 p r o v i d e s 

t h a t r e g i s t r a r s a c t j u d i c i a l l y o n l y when they a c t on a v o t e r ' s 

i n i t i a l a p p l i c a t i o n f o r r e g i s t r a t i o n and does not p r o v i d e t h a t 

they a c t j u d i c i a l l y when the y t a k e any subsequent a c t i o n 

c o n c e r n i n g t h a t v o t e r ' s r e g i s t r a t i o n . However, i f , as Bearden 

contends, the l e g i s l a t u r e i n t e n d e d t o p r o v i d e t h a t r e g i s t r a r s 

a c t as j u d i c i a l o f f i c e r s o n l y when they a c t on a v o t e r ' s 

i n i t i a l a p p l i c a t i o n f o r r e g i s t r a t i o n , i t would have e n a c t e d a 

s t a t u t e s t a t i n g : " R e g i s t r a r s are j u d i c i a l o f f i c e r s o n l y when 

they a c t on an i n i t i a l a p p l i c a t i o n f o r r e g i s t r a t i o n as a 

v o t e r . " The l e g i s l a t u r e d i d not enact such a s t a t u t e . R a t h e r , 

the l e g i s l a t u r e e n a c t e d a s t a t u t e c o n t a i n i n g language 

i n d i c a t i n g t h a t i t i n t e n d e d t o p r o v i d e t h a t r e g i s t r a r s are 

j u d i c i a l o f f i c e r s when p e r f o r m i n g any of the f u n c t i o n s of 

r e g i s t r a r s . Changing a v o t e r ' s v o t i n g d o m i c i l e i s a f u n c t i o n 

of r e g i s t r a r s . See 17-4-3. A c c o r d i n g l y , we conclude t h a t , by 

v i r t u e of § 17-3-6, the b o a r d members were a c t i n g as j u d i c i a l 

o f f i c e r s when the y changed Bearden's v o t i n g d o m i c i l e . 

Bearden a l s o argues t h a t , even i f the boa r d members were 

a c t i n g as j u d i c i a l o f f i c e r s when they changed h i s v o t i n g 

d o m i c i l e , they do not have j u d i c i a l immunity u n l e s s t h e y were 
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a c t i n g i n good f a i t h when they changed h i s v o t i n g d o m i c i l e . 

Bearden f u r t h e r argues t h a t he a l l e g e d i n h i s p l e a d i n g s t h a t 

the b o a r d members were a c t i n g i n bad f a i t h when the y changed 

h i s v o t i n g d o m i c i l e and, t h e r e f o r e , t h a t the t r i a l c o u r t was 

r e q u i r e d t o assume t h a t t h a t a l l e g a t i o n was t r u e f o r purposes 

of r u l i n g on the boa r d members' motion t o d i s m i s s . However, as 

d i s c u s s e d above, Bearden's f i l i n g h i s a f f i d a v i t i n o p p o s i t i o n 

t o the motion t o d i s m i s s a u t o m a t i c a l l y c o n v e r t e d the motion t o 

d i s m i s s i n t o a motion f o r a summary judgment. See T r a v i s v.  

Z i t e r , s u p r a . A j u d i c i a l o f f i c e r i s presumed t o have a c t e d i n 

good f a i t h . See B a h a k e l v. Tate, 503 So. 2d 837, 839 ( A l a . 

1987). When a j u d i c i a l o f f i c e r moves f o r a summary judgment 

based on j u d i c i a l immunity, the nonmovant must r e b u t the 

presumption t h a t the j u d i c i a l o f f i c e r a c t e d i n good f a i t h w i t h 

e v i d e n c e i n d i c a t i n g t h a t the j u d i c i a l o f f i c e r a c t e d i n bad 

f a i t h . I d . Bearden d i d not t e s t i f y i n h i s a f f i d a v i t t h a t the 

bo a r d members had a c t e d i n bad f a i t h i n changing h i s v o t i n g 

d o m i c i l e . R a t h e r , he t e s t i f i e d : " I do not know who made the 

c o m p l a i n t or what was c o n s i d e r e d by the boa r d i n r e a c h i n g i t s 

d e c i s i o n . " C onsequently, Bearden f a i l e d t o overcome the 

presumption t h a t the boa r d members had a c t e d i n good f a i t h . 
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J u d i c i a l o f f i c e r s are immune from § 1983 c l a i m s i n s o f a r 

as the c l a i m a n t s seek damages. See Ray v. P i e r s o n , 386 U.S. 

547, 553-55 (1967). T h e r e f o r e , the summary judgment i n f a v o r 

of the b o a r d members i n t h e i r i n d i v i d u a l c a p a c i t i e s i s due t o 

be a f f i r m e d i n s o f a r as Bearden sought damages. 

J u d i c i a l o f f i c e r s are not immune from § 1983 c l a i m s 

i n s o f a r as the c l a i m a n t s seek p r o s p e c t i v e i n j u n c t i v e r e l i e f . 

See P u l l i a m v. A l l e n , 466 U.S. 522, 541-42 (1984) ("We 

conclude t h a t j u d i c i a l immunity i s not a bar t o p r o s p e c t i v e 

i n j u n c t i v e r e l i e f a g a i n s t a j u d i c i a l o f f i c e r a c t i n g i n her 

j u d i c i a l c a p a c i t y . " ) . However, as d i s c u s s e d above, we cannot 

c o n s i d e r the argument t h a t Bearden was s e e k i n g p r o s p e c t i v e 

i n j u n c t i v e r e l i e f and t h a t the motion s h o u l d have be d e n i e d on 

t h a t ground. See Ex p a r t e R y a l s , s u p r a . T h e r e f o r e , the summary 

judgment i n f a v o r of the b o a r d members i n t h e i r i n d i v i d u a l 

c a p a c i t i e s i s due t o be a f f i r m e d i n s o f a r as Bearden may have 

been s e e k i n g p r o s p e c t i v e i n j u n c t i v e r e l i e f . 

As n oted above, § 1988 a u t h o r i z e s a p r e v a i l i n g p a r t y i n 

a § 1983 a c t i o n t o r e c o v e r a t t o r n e y f e e s . However, because the 

summary judgment i n f a v o r of the b o a r d members i n t h e i r 

i n d i v i d u a l c a p a c i t i e s must be a f f i r m e d i n s o f a r as Bearden 
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sought damages or p r o s p e c t i v e i n j u n c t i v e r e l i e f , Bearden 

cannot be a p r e v a i l i n g p a r t y f o r purposes of § 1988. See  

Kentucky v. Graham, s u p r a . A c c o r d i n g l y , we must a l s o a f f i r m 

the summary judgment i n f a v o r of the boa r d members i n t h e i r 

i n d i v i d u a l c a p a c i t i e s i n s o f a r as Bearden sought a t t o r n e y f e e s . 

C o n c l u s i o n 

For the reasons d i s c u s s e d above, we a f f i r m the summary 

judgment i n f a v o r of the boa r d members and the board. 

APPLICATION FOR REHEARING GRANTED; NO-OPINION ORDER OF 

AFFIRMANCE OF APRIL 13, 2012, WITHDRAWN; OPINION SUBSTITUTED; 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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