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MOORE, Judge. 

Jason M i c h a e l Snoyman ("the f a t h e r " ) appeals from a 

c u s t o d y - m o d i f i c a t i o n judgment of the Dale C i r c u i t C o u r t ("the 

t r i a l c o u r t " ) awarding K a t r i n a Moore Snoyman ("the mother") 

custo d y of the p a r t i e s ' o l d e s t c h i l d , A.S. We r e v e r s e . 
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P r o c e d u r a l H i s t o r y 

The p a r t i e s were d i v o r c e d by a judgment e n t e r e d by the 

t r i a l c o u r t on November 8, 2007. Pursuant t o t h a t judgment, 

the f a t h e r was awarded cu s t o d y of the p a r t i e s ' f o u r c h i l d r e n . 

On August 15, 2011, the mother f i l e d a p e t i t i o n s e e k i n g a 

m o d i f i c a t i o n of the cu s t o d y of the c h i l d r e n . The mother 

a s s e r t e d t h a t the f a t h e r was unable t o be p h y s i c a l l y p r e s e n t 

i n the home w i t h the c h i l d r e n due t o h i s m i l i t a r y duty. 

S p e c i f i c a l l y , she s t a t e d t h a t the f a t h e r had t o l d her she 

c o u l d have cu s t o d y of the c h i l d r e n from J u l y 16, 2011, through 

the end of the 2011-2012 s c h o o l year based on h i s deployment 

o r d e r s . The mother f u r t h e r a s s e r t e d t h a t the c h i l d r e n had 

i n d i c a t e d t h a t t h e i r f a t h e r and h i s f i a n c e had p h y s i c a l l y 

m i s t r e a t e d the c h i l d r e n and t h a t the f i a n c e had employed 

c o r p o r a l punishment a g a i n s t the c h i l d r e n i n v i o l a t i o n of the 

t r i a l c o u r t ' s p r e v i o u s o r d e r . She a l s o a s s e r t e d t h a t the 

f a t h e r had h i t the p a r t i e s ' o l d e s t c h i l d , A.S., a c r o s s the 

face on a t l e a s t two o c c a s i o n s . The mother r e q u e s t e d s o l e 

c u s t o d y of the p a r t i e s ' c h i l d r e n and an award of c h i l d 

s u p p o r t . 
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A l s o on August 15, 2011, the mother f i l e d a motion f o r 

temporary c u s t o d y of the p a r t i e s ' c h i l d r e n , a s s e r t i n g t h a t the 

f a t h e r had i n f o r m e d the mother t h a t he was b e i n g d e p l o y e d and 

t h a t she would have the c h i l d r e n from J u l y 16, 2011, u n t i l the 

end of the s c h o o l year and t h a t the E n t e r p r i s e s c h o o l system 

would not a l l o w her t o e n r o l l the c h i l d r e n w i t h o u t a c u s t o d y 

o r d e r from the t r i a l c o u r t . The mother a l s o a s s e r t e d t h a t the 

c h i l d r e n had i n f o r m e d her t h a t t h e y were b e i n g p h y s i c a l l y 

abused by the f a t h e r and h i s f i a n c e . 

On August 19, 2011, the mother f i l e d a renewed motion f o r 

emergency ex p a r t e temporary custody, a s s e r t i n g t h a t t h e r e was 

an ongoing i n v e s t i g a t i o n by the C o f f e e County Department of 

Human Resources r e g a r d i n g an i n c i d e n t i n which the f a t h e r had 

a l l e g e d l y p h y s i c a l l y abused A.S. The f a t h e r f i l e d a response 

t o the mother's motion on August 26, 2011, denying the 

a l l e g a t i o n s t h e r e i n . On August 31, 2011, the t r i a l c o u r t 

e n t e r e d an o r d e r denying the mother's motion f o r emergency 

temporary c u s t o d y and s e t t i n g her p e t i t i o n f o r a c u s t o d y 

m o d i f i c a t i o n f o r a h e a r i n g on November 28, 2011. 

On September 19, 2011, the mother f i l e d a motion t o 

change venue from Dale County t o C o f f e e County; the t r i a l 
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c o u r t d e n i e d t h a t motion on September 27, 2011. F o l l o w i n g ore 

tenus p r o c e e d i n g s , the t r i a l c o u r t e n t e r e d a judgment on 

December 16, 2011, t h a t s t a t e d , i n p e r t i n e n t p a r t : 

" T h i s cause i s b e f o r e the c o u r t on the mother's 
P e t i t i o n t o M o d i f y the d i v o r c e decree e n t e r e d i n 
t h i s case on November 8, 2007. In t h a t o r d e r the 
f a t h e r was awarded cus t o d y of the p a r t i e s ' minor 
c h i l d r e n . T h e r e a f t e r the mother p e t i t i o n e d t o modify 
the o r d e r of cus t o d y i n the d i v o r c e decree and a f t e r 
a t r i a l the mother's r e q u e s t t o modify the 
c h i l d r e n ' s c u s t o d y was d e n i e d . However, s e v e r a l 
p r o v i s i o n s of the o r d e r r e g a r d i n g v i s i t a t i o n were 
m o d i f i e d i n c l u d i n g a l l o w i n g the mother s p e c i f i c 
t e l e p h o n i c v i s i t a t i o n . 

"The f i r s t i s s u e t o be add r e s s e d i n t h i s case i s 
the p r o p e r s t a n d a r d of p r o o f t o be a p p l i e d . I t has 
been h e l d t h a t i n o r d e r t o change cus t o d y a f t e r an 
i n i t i a l c u stody d e t e r m i n a t i o n has been made t h e r e 
must be a showing t h a t t h e r e has been a m a t e r i a l 
change i n c i r c u m s t a n c e s ; t h a t the good of the 
proposed change w i l l o f f s e t the d i s r u p t i v e e f f e c t of 
u p r o o t i n g the c h i l d and t h a t the proposed change i n 
cust o d y w i l l m a t e r i a l l y promote the minor c h i l d ' s 
b e s t i n t e r e s t s . Ex P a r t e McLendon, 455 So. 2d 863 
( A l a . 1984); Cupp v. Cupp, 976 So. 2d 1010 ( A l a . 
C i v . App. 2007); Adams v. Adams, 21 So. 3d 1247 
( A l a . C i v . App. 2009). 

"The mother contends t h a t t h e r e has been a 
m a t e r i a l change i n c i r c u m s t a n c e s as e v i d e n c e d by the 
f a t h e r ' s a c t of domestic v i o l e n c e a g a i n s t the 
p a r t i e s ' o l d e s t c h i l d , [ A.S.]. The mother argues 
t h a t i n l i g h t of the domestic v i o l e n c e t h a t the 
proposed change i n cus t o d y w i l l more than o f f s e t the 
d i s r u p t i v e e f f e c t of u p r o o t i n g the c h i l d r e n and the 
change w i l l m a t e r i a l l y promote the c h i l d r e n ' s b e s t 
i n t e r e s t s . The mother f u r t h e r contends t h a t the 
f a t h e r has i n t e n t i o n a l l y t h w a r t e d her e f f o r t s t o 
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have t e l e p h o n i c v i s i t a t i o n w i t h the c h i l d r e n which 
i s f u r t h e r e v i d e n c e of the need t o change cus t o d y . 

"The f a t h e r admits t h a t he s l a p p e d the o l d e s t 
c h i l d on the cheek but contends i t was a one time 
event t h a t w i l l not be r e p e a t e d and t h a t i t was i n 
an e f f o r t t o calm her down a t a time t h a t she was 
b e i n g d e f i a n t by y e l l i n g a t him and she was a l s o 
b e i n g v e r y d i s r e s p e c t f u l . He contends i t was i n the 
n a t u r e of n e c e s s a r y d i s c i p l i n e r a t h e r than abuse or 
domestic v i o l e n c e . The f a t h e r d e n i e s t h a t he i s 
i n t e n t i o n a l l y d e n y i ng the mother access t o the 
c h i l d r e n by t e l e p h o n e . I t i s the f a t h e r ' s c o n t e n t i o n 
t h a t the c h i l d r e n are e x t r e m e l y busy w i t h t h e i r 
s c h o o l work and e x t r a c u r r i c u l a r a c t i v i t i e s and t h a t 
they are unable t o speak w i t h t h e i r mother when she 
c a l l s . 

" I n r e g a r d t o the mother's c l a i m t h a t the f a t h e r 
has committed an a c t of domestic v i o l e n c e , i t i s the 
law of t h i s s t a t e t h a t i f the t r i a l c o u r t determines 
t h a t domestic v i o l e n c e has o c c u r r e d t h a t a 
r e b u t t a b l e presumption a r i s e s t h a t c u s t o d y s h o u l d 
not be awarded t o the p e r p e t r a t o r of such v i o l e n c e . 
S e c t i o n 30-3-131, Code of Alabama [1975]. The 
i n c i d e n t between the f a t h e r and daughter c l e a r l y 
r i s e s t o the l e v e l of domestic v i o l e n c e . T h e r e f o r e 
the i s s u e b e f o r e the c o u r t i s whether the f a t h e r ' s 
e x p l a n a t i o n of the reasons f o r the i n c i d e n t between 
he and the o l d e s t daughter r e b u t s the presumption 
t h a t he s h o u l d not have cus t o d y of her or her 
s i b l i n g s . A f t e r c o n s i d e r i n g the ev i d e n c e p r e s e n t e d 
on t h a t i s s u e the c o u r t f i n d s t h a t the i n c i d e n t was 
a one time event t h a t h o p e f u l l y w i l l not be r e p e a t e d 
and was i n response t o c e r t a i n a c t i o n s by the c h i l d . 
Even though the c o u r t c o n s i d e r s the f a t h e r ' s a c t i o n s 
t o be domestic v i o l e n c e the c o u r t b e l i e v e s t h a t 
under the c i r c u m s t a n c e s the presumption t h a t he 
s h o u l d not be a l l o w e d c u s t o d y has been r e b u t t e d . 

"The next i s s u e b e f o r e the c o u r t i s i n r e g a r d t o 
the o l d e s t c h i l d ' s c u s t o d i a l p r e f e r e n c e . The c o u r t 
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i s a notes t h a t the c h i l d ' s c u s t o d i a l p r e f e r e n c e 
f a c t o r t h a t s h o u l d be c o n s i d e r e d by the c o u r t even 
though t h a t p r e f e r e n c e i s not c o n t r o l l i n g . N a u d i t t  
v. Haddock, 882 So. 2d 364 ( A l a . C i v . App. 2003) . I t 
has f u r t h e r been s t a t e d t h a t i n c o n s i d e r i n g the 
c h i l d ' s p r e f e r e n c e the c o u r t s h o u l d a l s o c o n s i d e r 
the c h i l d ' s age, m a t u r i t y , and reasons f o r the 
c u s t o d i a l p r e f e r e n c e . T o l e s v. T o l e s , 947 So. 2d 416 
( A l a . C i v . App. 2006); F a m i l y Law i n Alabama, 4th 
E d i t i o n (2009). T h e r e f o r e i n l i g h t of the a f o r e -
s t a t e d caselaw language the c o u r t must c o n s i d e r the 
o l d e s t c h i l d ' s l e v e l of m a t u r i t y and the reasons f o r 
her c u s t o d i a l p r e f e r e n c e . The c o u r t f i n d s t h a t the 
c h i l d has a r e a s o n a b l e l e v e l of m a t u r i t y f o r a 
t w e l v e year o l d but the c o u r t i s concerned about the 
reasons f o r her s t a t e d p r e f e r e n c e . There was 
t e s t i m o n y p r e s e n t e d t h a t the mother was not as 
s t r i c t i n her d i s c i p l i n e and r u l e s as the f a t h e r and 
t h a t the c h i l d r e n were a l l o w e d more freedom i n t h e i r 
mother's home i n c l u d i n g b e i n g a l l o w e d t o s t a y up 
l a t e a t n i g h t . 

"Another f a c t o r t o be c o n s i d e r e d i s the 
c o n s i s t e n t f i n d i n g by the a p p e l l a t e c o u r t s t h a t 
s i b l i n g s s h o u l d not be s e p a r a t e d w i t h o u t a 
c o m p e l l i n g reason. Dunn v. Dunn, 972 So. 2d 810 
( A l a . C i v . App. 2007). T h e r e f o r e the i s s u e t o be 
d e t ermined i s whether t h e r e i s a c o m p e l l i n g reason 
t o s e p a r a t e these s i b l i n g s . A f t e r c o n s i d e r i n g the 
e v i d e n c e p r e s e n t e d , the c o u r t f i n d s t h a t the 
domestic v i o l e n c e i n c i d e n t between the f a t h e r and 
o l d e s t daughter r i s e s t o the l e v e l of a c o m p e l l i n g 
reason t o s e p a r a t e these s i b l i n g s . 

"In summary, the c o u r t f i n d s t h a t the mother has 
met her burden of p r o o f by showing t h a t a m a t e r i a l 
change i n c i r c u m s t a n c e s has o c c u r r e d i n t h i s case. 
The c o u r t f i n d s f u r t h e r as t o the c h i l d , [ A . S . ] , 
t h a t the p o s i t i v e good of r e s i d i n g w i t h her mother 
outweighs any d i s r u p t i v e e f f e c t of the change and 
t h a t the proposed change w i l l m a t e r i a l l y promote the 
c h i l d ' s b e s t i n t e r e s t s . The c o u r t f i n d s f u r t h e r t h a t 
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t h e r e i s a c o m p e l l i n g reason t o a l l o w her t o r e s i d e 
w i t h her mother and t o c o n t i n u e the o t h e r c h i l d r e n 
i n t h e i r f a t h e r ' s c u s t o d y . 

" T h e r e f o r e i n r e g a r d t o the c h i l d r e n , [ K . S . ] , 
[R.S.,] and [N.S.,] the c o u r t f i n d s t h a t the mother 
has f a i l e d t o show a m a t e r i a l change i n 
c i r c u m s t a n c e s or t h a t the change would o f f s e t the 
d i s r u p t i v e e f f e c t or t h a t the change would 
m a t e r i a l l y promote the c h i l d r e n ' s b e s t i n t e r e s t s . " 

The t r i a l c o u r t then g r a n t e d the mother's m o d i f i c a t i o n 

p e t i t i o n as t o A.S. and awarded the mother cus t o d y of A.S., 

but i t d e n i e d the p e t i t i o n as t o the p a r t i e s ' o t h e r c h i l d r e n , 

K.S., R.S., and N.S. The t r i a l c o u r t awarded each p a r e n t 

v i s i t a t i o n and t e l e p h o n e v i s i t a t i o n w i t h the c h i l d or c h i l d r e n 

not i n h i s or her c u s t o d y and d e n i e d a l l o t h e r r e q u e s t s . 

The f a t h e r f i l e d a postjudgment motion on December 28, 

2011. On t h a t same d a t e , the f a t h e r f i l e d a motion f o r an 

immediate s t a y of enforcement of the t r i a l c o u r t ' s judgment; 

the t r i a l c o u r t e n t e r e d an o r d e r on January 13, 2012, 

d e t e r m i n i n g t h a t the c u s t o d i a l exchange of A.S. had a l r e a d y 

taken p l a c e and, t h u s , t h a t the f a t h e r ' s motion f o r a s t a y was 

moot. The mother f i l e d a motion t o amend the t r i a l c o u r t ' s 

judgment on January 5, 2011, r e q u e s t i n g t h a t the t r i a l c o u r t 

r u l e on her r e q u e s t f o r c h i l d s u p p o r t . On January 27, 2012, 

the t r i a l c o u r t e n t e r e d an o r d e r denying the f a t h e r ' s 
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postjudgment motion. On Fe b r u a r y 3, 2012, the t r i a l c o u r t 

e n t e r e d an or d e r s t a t i n g t h a t i t was d e v i a t i n g from the Rule 

32, A l a . R. Jud. Admin., c h i l d - s u p p o r t g u i d e l i n e s and 

d e c l i n i n g t o award the mother c h i l d s u p p o r t . The f a t h e r f i l e d 

h i s n o t i c e of ap p e a l t o t h i s c o u r t on March 6, 2012. 

F a c t s 

The p a r t i e s were d i v o r c e d on November 8, 2007. The 

f a t h e r t e s t i f i e d t h a t he i s a p i l o t i n the U n i t e d S t a t e s 

m i l i t a r y and t h a t he i s s t a t i o n e d i n N o r t h C a r o l i n a . 

A c c o r d i n g t o the f a t h e r , because he had been s c h e d u l e d t o 

de p l o y j u s t b e f o r e he took the p a r t i e s ' c h i l d r e n t o v i s i t the 

mother d u r i n g the summer of 2011, he had made p l a n s t o a l l o w 

the c h i l d r e n t o s t a y w i t h the mother f o r the 2011-2012 s c h o o l 

y e a r . The f a t h e r t e s t i f i e d , however, t h a t he had i n j u r e d 

h i m s e l f and was unable t o d e p l o y w i t h h i s u n i t as planned, 

t h a t he had n o t i f i e d the mother t h a t he was not d e p l o y i n g , and 

t h a t he had p i c k e d the c h i l d r e n up from t h e i r summer 

v i s i t a t i o n w i t h the mother on August 20, 2011. 

The mother t e s t i f i e d t h a t she l i v e s i n E n t e r p r i s e w i t h 

her new husband i n a three-bedroom house t h a t they r e n t . 

A l t h o u g h the mother t e s t i f i e d t h a t she i s employed, she 
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t e s t i f i e d t h a t , a t the time of the h e a r i n g , she was on u n p a i d 

m e d i c a l l e a v e and was not r e c e i v i n g any income. 

The mother t e s t i f i e d t h a t , d u r i n g her summer v i s i t a t i o n 

w i t h the c h i l d r e n , t h e y had t o l d her "v e r y d i s t u r b i n g s t u f f . " 

The mother t e s t i f i e d t h a t the c h i l d r e n had d e s c r i b e d an 

i n c i d e n t t o her i n which the f a t h e r had backhanded A.S., who 

was 12 years o l d a t the time of the h e a r i n g , t w i c e i n the face 

and t h a t , d u r i n g t h a t same i n c i d e n t , he had h e l d h i s hand over 

A.S.'s mouth and p i n n e d her a g a i n s t the w a l l i n the a i r . The 

mother t e s t i f i e d t h a t , i n response t o the c h i l d r e n ' s t e l l i n g 

her about t h a t i n c i d e n t , she had c o n t a c t e d a s o c i a l worker and 

had taken the c h i l d r e n t o the p o l i c e department. She s t a t e d 

t h a t she had a l s o f i l e d an a c t i o n i n which she had sought a 

p r o t e c t i o n - f r o m - a b u s e o r d e r on b e h a l f of the c h i l d r e n but t h a t 

t h a t a c t i o n had been d i s m i s s e d . The mother t e s t i f i e d t h a t she 

had a l s o c o n t a c t e d the F a m i l y Advocacy Program on the f a t h e r ' s 

m i l i t a r y base and had i n f o r m e d them of what the c h i l d r e n had 

d e s c r i b e d t o her. The mother a l s o t e s t i f i e d t h a t the c h i l d r e n 

had t o l d her t h a t the f a t h e r had h i t the p a r t i e s ' son, K.S., 

w i t h a s p i k e d b e l t and l e f t b r u i s e s on h i s t h i g h s and 

b u t t o c k s , t h a t the f a t h e r had thrown A.S. i n t o w a l l s and onto 
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the ground, and t h a t the f a t h e r had w i t h h e l d food from A.S. or 

g i v e n her v e r y l i t t l e f o o d because he was angry w i t h her. 

A c c o r d i n g t o the mother, the f a t h e r had d e n i e d her 

t e l e p h o n i c c o n t a c t w i t h the c h i l d r e n , which had p r e v i o u s l y 

been o r d e r e d by the t r i a l c o u r t . She a l s o t e s t i f i e d t h a t she 

had not seen the c h i l d r e n s i n c e the f a t h e r had p i c k e d them up 

from t h e i r summer v i s i t a t i o n w i t h her on August 20, 2011. 

The f a t h e r t e s t i f i e d t h a t , a t the time of the h e a r i n g , he 

was engaged but t h a t h i s f i a n c e had not been r e s i d i n g w i t h him 

and the c h i l d r e n s i n c e March or A p r i l 2011 because she was 

a t t e n d i n g c o l l e g e i n Texas. The f a t h e r t e s t i f i e d t h a t n e i t h e r 

he nor h i s f i a n c e had p h y s i c a l l y m i s t r e a t e d the c h i l d r e n . 

With r e g a r d t o the i n c i d e n t i n v o l v i n g A.S. d e s c r i b e d by the 

mother, the f a t h e r t e s t i f i e d t h a t A.S. had been "mouthing o f f " 

t o him w h i l e she was supposed t o be c l e a n i n g her room, t h a t he 

had warned her, and t h a t he f e l t he needed t o g i v e her a q u i c k 

l i t t l e s l a p a c r o s s the mouth t o "hush her up." He s t a t e d t h a t 

he had not i n t e n d e d t o i n j u r e A.S., and t h a t he had not p i n n e d 

her a g a i n s t the w a l l , but t h a t he had l i g h t l y c o v e r e d her 

mouth f o r t h r e e t o f i v e seconds t o s t o p her from t a l k i n g . The 

f a t h e r t e s t i f i e d t h a t he d i d not t y p i c a l l y employ p h y s i c a l 
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punishment w i t h the c h i l d r e n but t h a t he had spanked them 

b e f o r e ; he a l s o s t a t e d t h a t i t had been a l o n g time s i n c e he 

had had t o go t h a t f a r i n d i s c i p l i n i n g them. The f a t h e r 

t e s t i f i e d t h a t the i n c i d e n t w i t h A.S. had been r a i s e d i n the 

p a r t i e s ' p r e v i o u s c o u r t h e a r i n g i n 2010 and t h a t he had not 

p h y s i c a l l y d i s c i p l i n e d the c h i l d r e n s i n c e the l a s t c o u r t 

h e a r i n g . A c c o r d i n g t o the f a t h e r , he has s i n c e employed 

d i s c i p l i n e l i k e "time o u t s " and grounding when the c h i l d r e n 

misbehave. 

The f a t h e r t e s t i f i e d t h a t he had been c o n t a c t e d and 

i n t e r v i e w e d by a number of a g e n c i e s r e g a r d i n g the mother's 

a l l e g a t i o n s of abuse. He t e s t i f i e d t h a t the i n v e s t i g a t i o n by 

the Cumberland County S o c i a l S e r v i c e s Department i n N o r t h 

C a r o l i n a had been c o n c l u d e d and t h a t no wrongdoing on h i s p a r t 

had been found. He s t a t e d t h a t he had not a l l o w e d the mother 

t o speak w i t h the c h i l d r e n s i n c e August 2011 f o r the 

c h i l d r e n ' s e m o t i o n a l s t a b i l i t y based on guidance he had 

r e c e i v e d from the Cumberland County S o c i a l S e r v i c e s 

Department. 

The f a t h e r t e s t i f i e d t h a t e v e r y time the c h i l d r e n r e t u r n 

from v i s i t i n g the mother, t h e i r b e h a v i o r i s e r r a t i c and i t 

11 



2110544 

t a k e s them a few weeks t o r e t u r n t o a normal r o u t i n e . 

A c c o r d i n g t o the f a t h e r , A.S. was e x p e r i e n c i n g the p h y s i c a l 

and e m o t i o n a l changes of a d o l e s c e n c e , but she had not been 

"shy" i n t a l k i n g t o the f a t h e r about these changes, and he had 

t r i e d t o make her c o m f o r t a b l e . 

The c h i l d r e n t e s t i f i e d i n camera. A.S. t e s t i f i e d t h a t 

the f a t h e r ' s f i a n c e no l o n g e r l i v e d i n the f a t h e r ' s house and 

had been gone f o r a p p r o x i m a t e l y a y e a r . A.S. t e s t i f i e d t h a t 

the f a t h e r had s t r u c k her i n the f a c e a couple of months 

b e f o r e s c h o o l had l e t out. She s t a t e d t h a t he had s l a p p e d her 

f a c e , t h a t she was up a g a i n s t the w a l l , and t h a t he had 

c o v e r e d her mouth, but t h a t he had not l i f t e d her o f f the 

ground. A c c o r d i n g t o A.S., the f a t h e r was j u s t t r y i n g t o 

d i s c i p l i n e her and she was b e i n g l o u d . She s t a t e d t h a t , when 

the f a t h e r s l a p p e d her f a c e , she t r i e d t o s t e p away and h i s 

f i n g e r n a i l caught her f a c e , l e a v i n g a b r u i s e . She t e s t i f i e d 

t h a t t h a t i n c i d e n t had happened " l i k e , a year ago" and t h a t , 

s i n c e then, she and her s i b l i n g s j u s t get grounded and t h a t 

t h a t seems t o work more e f f e c t i v e l y . A.S. s t a t e d t h a t the 

f a t h e r had never h i t her l i k e t h a t or t r e a t e d her l i k e t h a t on 
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any o t h e r o c c a s i o n and t h a t she had never seen the f a t h e r 

s t r i k e the o t h e r c h i l d r e n l i k e he had s t r u c k her on the f a c e . 

A.S. t e s t i f i e d t h a t the f a t h e r does not answer the 

mother's t e l e p h o n e c a l l s anymore. She s t a t e d t h a t she was 

happy l i v i n g a t the f a t h e r ' s house, b u t , she s a i d , she thought 

t h a t she was h a p p i e r a t the mother's house. A.S. s t a t e d t h a t 

she was sure the mother and the f a t h e r each l o v e her j u s t as 

much as the o t h e r but t h a t she t h i n k s the mother shows i t a 

l o t more. A.S. t e s t i f i e d t h a t she l o v e s b o t h of her p a r e n t s . 

She s t a t e d t h a t she f e l t l i k e t h e r e would be more freedom a t 

the mother's house and t h a t summer v i s i t a t i o n w i t h the mother 

had been fun. A.S. t e s t i f i e d t h a t , i f she were s e p a r a t e d from 

her s i b l i n g s , she would miss them. She a l s o t e s t i f i e d t h a t 

she would be h a p p i e s t l i v i n g w i t h the mother, even i f i t meant 

b e i n g s e p a r a t e d from her s i b l i n g s , so l o n g as she was a b l e t o 

t a l k t o her s i b l i n g s e v e r y n i g h t . She t e s t i f i e d t h a t she 

would p r e f e r not t o be s e p a r a t e d from her s i b l i n g s but t h a t i t 

might be b e t t e r so l o n g as t h e y c o u l d c o n t a c t each o t h e r a t 

l e a s t once a day. 

K.S. t e s t i f i e d t h a t he would p r e f e r t o c o n t i n u e l i v i n g 

w i t h the f a t h e r because the f a t h e r ' s house i s " b e t t e r " than 

13 



2110544 

the mother's house; he s t a t e d t h a t the f a t h e r ' s house i s 

n i c e r and b i g g e r and t h a t the c h i l d r e n get " k i n d of b e t t e r 

f o o d " and " b e t t e r h e a l t h " a t the f a t h e r ' s house. K.S. s t a t e d 

t h a t he had a l o t of f r i e n d s i n N o r t h C a r o l i n a and t h a t he i s 

c o m f o r t a b l e t h e r e . He t e s t i f i e d t h a t he does not get i n 

t r o u b l e much but t h a t , when he does, he has t o s i t on h i s bed 

f o r a "time o u t . " K.S. a l s o s t a t e d t h a t he had not g o t t e n 

i n t o t r o u b l e w h i l e he was v i s i t i n g the mother d u r i n g t h e i r 

summer v i s i t a t i o n . He t e s t i f i e d t h a t he and h i s b r o t h e r , 

N.S., have a bunk bed a t the mother's house and t h a t he i s 

"squooshed" when he s t a y s t h e r e . K.S. s t a t e d t h a t t h e r e are 

bugs a t the mother's house and t h a t he does not l i k e the 

mother's house; he a l s o s t a t e d , however, t h a t t h e r e i s n o t h i n g 

about s t a y i n g w i t h the mother t h a t makes him u n c o m f o r t a b l e . 

He t e s t i f i e d f u r t h e r t h a t he d i d not know i f he would want t o 

c o n t i n u e l i v i n g w i t h the f a t h e r i f i t meant b e i n g s e p a r a t e d 

from one or more of h i s s i b l i n g s . 

R.S., the p a r t i e s ' daughter who was e i g h t y e a rs o l d a t 

the time of the h e a r i n g , t e s t i f i e d t h a t she l i k e s l i v i n g w i t h 

the f a t h e r and t h a t the f a t h e r ' s house i s b i g g e r than the 

mother's house. She t e s t i f i e d t h a t , i f she gets i n t o t r o u b l e 
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a t the f a t h e r ' s house, the f a t h e r grounds her or puts her i n 

"time o u t . " She s t a t e d t h a t the f a t h e r used t o spank them but 

t h a t he has " p r e t t y much" stoppe d and t h a t the c h i l d r e n get 

grounded i n s t e a d . R.S. t e s t i f i e d t h a t she d i d not know where 

she would p r e f e r t o l i v e , t h a t i t i s a l o t of fun a t b o t h 

houses, and t h a t she would be c o m f o r t a b l e l i v i n g w i t h the 

mother or the f a t h e r . N.S., the p a r t i e s ' s i x - y e a r - o l d son, 

t e s t i f i e d t h a t the mother had been k i n d of mean when the y had 

v i s i t e d her d u r i n g the summer but t h a t he had l i k e d the t o y s 

t h a t were a t her house. He t e s t i f i e d t h a t he does not l i k e 

the mother's husband and t h a t the mother and her husband had 

c a l l e d him "Bubba" and he does not l i k e b e i n g c a l l e d t h a t . He 

t e s t i f i e d t h a t he would r a t h e r l i v e w i t h the mother because 

she has fun t o y s and v i d e o games and because she a l l o w s the 

c h i l d r e n t o s t a y up r e a l l y l a t e and the f a t h e r does n ot. 

I t was u n d i s p u t e d t h a t each c h i l d was d o i n g v e r y w e l l i n 

s c h o o l and t h a t they were i n v o l v e d i n e x t r a c u r r i c u l a r 

a c t i v i t i e s . 

S t a n d a r d of Review 

T h i s c o u r t o u t l i n e d the a p p l i c a b l e s t a n d a r d of r e v i e w i n 

C.L.B. v. D.L.O., 61 So. 3d 325, 328 ( A l a . C i v . App. 2010): 
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"The s t a n d a r d of a p p e l l a t e r e v i e w of a c h i l d - c u s t o d y 
judgment based on ore tenus e v i d e n c e i s d e f e r e n t i a l . 

"'"When ev i d e n c e i n a c h i l d - c u s t o d y 
case has been p r e s e n t e d ore tenus t o the 
t r i a l c o u r t , t h a t c o u r t ' s f i n d i n g s of f a c t 
based on t h a t e v i d e n c e are presumed t o be 
c o r r e c t . The t r i a l c o u r t i s i n the b e s t 
p o s i t i o n t o make a cu s t o d y d e t e r m i n a t i o n -¬
i t h ears the e v i d e n c e and observes the 
w i t n e s s e s . A p p e l l a t e c o u r t s do not s i t i n 
judgment of d i s p u t e d e v i d e n c e t h a t was 
p r e s e n t e d ore tenus b e f o r e the t r i a l c o u r t 
i n a c u s t o d y h e a r i n g . " ' 

" B u r g e t t v. B u r g e t t , 995 So. 2d 907, 912 ( A l a . C i v . 
App. 2008) ( q u o t i n g Ex p a r t e Bryowsky, 676 So. 2d 
1322, 1324 ( A l a . 1996)). An a p p e l l a t e c o u r t w i l l not 
r e v e r s e a t r i a l c o u r t ' s judgment as t o c u s t o d y i n 
such a case u n l e s s the e v i d e n c e f a i l s t o s u p p o r t the 
t r i a l c o u r t ' s c u s t o d y d e t e r m i n a t i o n so t h a t the 
a p p e l l a t e c o u r t must conclude t h a t t h a t 
d e t e r m i n a t i o n i s ' " p l a i n l y and p a l p a b l y wrong."' Ex  
p a r t e P e r k i n s , 646 So. 2d 46, 47 ( A l a . 1994) 
( q u o t i n g P h i l l i p s v. P h i l l i p s , 622 So. 2d 410, 412 
( A l a . C i v . App. 1993)). 

" ' " [ E ] v e n under the ore tenus r u l e , 
'[w]here the c o n c l u s i o n of the t r i a l c o u r t 
i s so opposed t o the weight of the e v i d e n c e 
t h a t the v a r i a b l e f a c t o r of w i t n e s s 
demeanor c o u l d not r e a s o n a b l y s u b s t a n t i a t e 
i t , then the c o n c l u s i o n i s c l e a r l y 
erroneous and must be r e v e r s e d . '" B.J.N. v.  
P.D., 742 So. 2d 1270, 1274 ( A l a . C i v . App. 
1999) ( q u o t i n g Jacoby v. B e l l , 370 So. 2d 
278, 280 ( A l a . 1979)).' 

"Cheek v. Dyess, 1 So. 3d 1025, 1029 ( A l a . C i v . App. 
2 0 0 7 ) . " 
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D i s c u s s i o n 

The f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n m o d i f y i n g 

the c u s t o d y of A.S. because, he says, the e v i d e n c e d i d not 

meet the c u s t o d y - m o d i f i c a t i o n s t a n d a r d s e t f o r t h i n Ex p a r t e 

McLendon, 455 So. 2d 863 ( A l a . 1984). 

"The burden s e t out i n [Ex p a r t e ] McLendon[, 455 So. 
2d 863 ( A l a . 1984),] r e q u i r e s the p a r e n t s e e k i n g a 
c u s t o d y change t o demonstrate t h a t a m a t e r i a l change 
i n c i r c u m s t a n c e s has o c c u r r e d s i n c e the p r e v i o u s 
judgment, t h a t the c h i l d ' s b e s t i n t e r e s t s w i l l be 
m a t e r i a l l y promoted by a change of custody, and t h a t 
the b e n e f i t s of the change w i l l more than o f f s e t the 
i n h e r e n t l y d i s r u p t i v e e f f e c t r e s u l t i n g from the 
change i n c u s t o d y . Ex p a r t e McLendon, 455 So. 2d a t 
866." 

Dean v. Dean, 998 So. 2d 1060, 1065 ( A l a . C i v . App. 2008) . 

The f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n awarding 

the mother cu s t o d y of A.S. because, he says, the mother f a i l e d 

t o p r e s e n t s u f f i c i e n t e v i d e n c e s u p p o r t i n g the a l l e g a t i o n s i n 

her p e t i t i o n . The f a t h e r a s s e r t s t h a t the t r i a l c o u r t e r r e d 

because the i n c i d e n t i n v o l v i n g A.S. r e f e r r e d t o by the mother 

does not r i s e t o the l e v e l of domestic v i o l e n c e , and, t h u s , he 

argues, i t was improper f o r the t r i a l c o u r t t o modify c u s t o d y 

of A.S. based on t h a t i n c i d e n t . 

The f a t h e r t e s t i f i e d t h a t the i n c i d e n t i n which he had 

s l a p p e d A.S. had been r a i s e d a t a p r e v i o u s h e a r i n g on the 
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mother's m o d i f i c a t i o n p e t i t i o n i n June 2010. A.S. t e s t i f i e d , 

however, t h a t the i n c i d e n t o c c u r r e d "a cou p l e months b e f o r e 

s c h o o l l e t out." Based on A.S.'s t e s t i m o n y , the t r i a l c o u r t 

c o u l d have c o n c l u d e d t h a t the i n c i d e n t had o c c u r r e d i n the 

s p r i n g of 2011, some e i g h t months b e f o r e the h e a r i n g was 

conducted. S e c t i o n 30-3-134, A l a . Code 1975, p r o v i d e s t h a t , 

i n c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g s , "a f i n d i n g t h a t domestic 

or f a m i l y v i o l e n c e has o c c u r r e d s i n c e the l a s t c u s t o d y 

d e t e r m i n a t i o n c o n s t i t u t e s a f i n d i n g of change i n 

c i r c u m s t a n c e s . " (Emphasis added.) Because the t r i a l c o u r t 

c o u l d have i n t e r p r e t e d A.S.'s t e s t i m o n y as i n d i c a t i n g t h a t the 

i n c i d e n t i n which the f a t h e r s l a p p e d A.S. had o c c u r r e d i n 

2011, a f t e r the p a r t i e s were l a s t i n c o u r t on a p r e v i o u s 

m o d i f i c a t i o n p e t i t i o n i n 2010, we conclude t h a t the t r i a l 

c o u r t d i d not e r r i n c o n s i d e r i n g t h a t i n c i d e n t . 

S e c t i o n 30-3-131, A l a . Code 1975, p r o v i d e s : 

" I n e v e r y p r o c e e d i n g where t h e r e i s a t i s s u e a 
d i s p u t e as t o the custody of a c h i l d , a 
d e t e r m i n a t i o n by the c o u r t t h a t domestic or f a m i l y 
v i o l e n c e has o c c u r r e d r a i s e s a r e b u t t a b l e 
presumption by the c o u r t t h a t i t i s d e t r i m e n t a l t o 
the c h i l d and not i n the b e s t i n t e r e s t of the c h i l d 
t o be p l a c e d i n s o l e custody, j o i n t l e g a l c u s t o d y , 
or j o i n t p h y s i c a l c u s t o d y w i t h the p e r p e t r a t o r of 
domestic or f a m i l y v i o l e n c e . N o t w i t h s t a n d i n g the 
p r o v i s i o n s r e g a r d i n g r e b u t t a b l e presumption, the 
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judge must a l s o t a k e i n t o account what, i f any, 
impact the domestic v i o l e n c e had on the c h i l d . " 

The f a t h e r a s s e r t s t h a t the i n c i d e n t i n which he s l a p p e d A.S. 

d i d not r i s e t o the l e v e l of d o m e s t i c v i o l e n c e and t h a t the 

t r i a l c o u r t e r r e d i n f i n d i n g t h a t i t d i d . We note, however, 

t h a t , a l t h o u g h the t r i a l c o u r t c o n c l u d e d t h a t t h a t i n c i d e n t 

amounted t o domestic v i o l e n c e , i t a l s o proceeded t o conclude 

t h a t the f a t h e r had overcome the presumption f o l l o w i n g from 

the f i n d i n g of domestic v i o l e n c e t h a t the f a t h e r s h o u l d not 

have cu s t o d y of the c h i l d r e n . 

R e g a r d l e s s , i n accordance w i t h § 30-3-131, the t r i a l 

c o u r t was r e q u i r e d t o t a k e i n t o account any impact the 

d o m e s t i c - v i o l e n c e i n c i d e n t had had on A.S. The f a t h e r a s s e r t s 

on a p p e a l t h a t t h e r e was "no t e s t i m o n y as t o what, i f any, 

impact was had by the i n c i d e n t . " We agree. N e i t h e r the 

mother nor A.S. o f f e r e d any t e s t i m o n y i n d i c a t i n g t h a t the 

i n c i d e n t had had a n e g a t i v e impact on A.S. A.S. t e s t i f i e d 

t h a t she knows the f a t h e r l o v e s h e r , t h a t the f a t h e r was j u s t 

t r y i n g t o d i s c i p l i n e her when he s l a p p e d h e r , t h a t she had 

never seen the f a t h e r s t r i k e her s i b l i n g s , and t h a t he had 

never h i t her l i k e t h a t or t r e a t e d her l i k e t h a t on any o t h e r 

o c c a s i o n . S e c t i o n 30-3-134 p r o v i d e s t h a t the t r i a l c o u r t ' s 
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f i n d i n g of domestic v i o l e n c e c o n s t i t u t e s a f i n d i n g of a change 

i n c i r c u m s t a n c e s . Assuming, w i t h o u t d e c i d i n g , t h a t t h a t 

f i n d i n g amounted t o a f i n d i n g of a m a t e r i a l change i n 

c i r c u m s t a n c e s , 1 as i s r e q u i r e d under McLendon, t h a t i s not the 

end of our i n q u i r y . Under McLendon, the mother was not o n l y 

r e q u i r e d t o demonstrate a m a t e r i a l change i n c i r c u m s t a n c e s , 

she was a l s o r e q u i r e d t o show " t h a t the c h i l d ' s b e s t i n t e r e s t s 

w i l l be m a t e r i a l l y promoted by a change of custody, and t h a t 

the b e n e f i t s of the change w i l l more than o f f s e t the 

i n h e r e n t l y d i s r u p t i v e e f f e c t r e s u l t i n g from the change i n 

c u s t o d y . " Dean, 998 So. 2d a t 1065. The t r i a l c o u r t ' s 

f i n d i n g t h a t the f a t h e r had r e b u t t e d the presumption i n § 30¬

3-131 t h a t i t was not i n A.S.'s b e s t i n t e r e s t s t o remain i n 

the f a t h e r ' s c u s t o d y i n d i c a t e s t h a t the mother had not 

s a t i s f i e d her burden of p r o v i n g t h a t i t would be i n A.S.'s 

b e s t i n t e r e s t s f o r her c u s t o d y t o be m o d i f i e d . There was a l s o 

no e v i d e n c e p r e s e n t e d i n d i c a t i n g t h a t the b e n e f i t s of the 

1See R i c h v. R i c h , 887 So. 2d 289, 303 ( A l a . C i v . App. 
2004) (Yates, P.J., d i s s e n t i n g ) ("[A] f i n d i n g of domestic 
abuse under § 30-3-134 may not always be a ' m a t e r i a l ' change 
i n c i r c u m s t a n c e s " ) . 

20 



2110544 

change of cus t o d y of A.S. from the f a t h e r t o the mother would 

o f f s e t any d i s r u p t i v e e f f e c t s from t h a t change. 

A l t h o u g h the t r i a l c o u r t was a b l e t o c o n s i d e r the 

t e s t i m o n y of A.S. i n f o r m u l a t i n g i t s judgment, t h i s c o u r t 

s t a t e d i n G l o v e r v. S i n g l e t o n , 598 So. 2d 995, 996 ( A l a . C i v . 

App. 19 92): 

"Here, t h e r e i s s i m p l y no ev i d e n c e t o show t h a t a 
change of cus t o d y i s n e c e s s a r y . A t t r i a l , t h e r e was 
no mention of the c h i l d ' s needs or the a b i l i t y of 
the f a t h e r t o care f o r h e r . There i s c e r t a i n l y 
n o t h i n g t o i n d i c a t e t h a t the mother i s a n y t h i n g l e s s 
than an exemplary p a r e n t . I t does not appear from 
the c h i l d ' s t e s t i m o n y t h a t she i s p a r t i c u l a r l y 
unhappy i n her mother's home. The c h i l d merely 
p r e f e r s t o l i v e w i t h her f a t h e r a t t h i s time. Under 
Alabama law, t h i s i s s i m p l y not enough t o j u s t i f y a 
change of c u s t o d y . " 

In the p r e s e n t case, e x c e p t i n g the t r i a l c o u r t ' s f i n d i n g s 

r e g a r d i n g the i n c i d e n t i n which the f a t h e r s l a p p e d A.S., the 

o n l y f a c t o r c o n s i d e r e d by the t r i a l c o u r t i n m o d i f y i n g the 

c u s t o d y of A.S. was A.S.'s p r e f e r e n c e . L i k e i n G l o v e r , the 

ev i d e n c e r e v e a l e d t h a t A.S. l o v e s the mother and the f a t h e r 

and t h a t she i s happy i n bo t h homes, but t h a t she s i m p l y 

p r e f e r s t o l i v e w i t h the mother. That i s s i m p l y not enough t o 

j u s t i f y a change i n cust o d y . 
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Because the e v i d e n c e i n the p r e s e n t case d i d not meet the 

burden r e q u i r e d f o r a m o d i f i c a t i o n of cus t o d y d i s c u s s e d i n 

McLendon, we r e v e r s e the t r i a l c o u r t ' s judgment m o d i f y i n g the 

cu s t o d y of A.S., and we remand the case f o r the e n t r y of a 

judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Bryan and Thomas, J J . , concur. 

Thompson, P.J., d i s s e n t s , w i t h w r i t i n g , which P i t t m a n , 

J . , j o i n s . 
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