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PER CURIAM. 

H.H.J. ("the f a t h e r " ) and K.T.J. ("the mother") were 

m a r r i e d on September 28, 1986. One c h i l d , H.R.J. ("the 

c h i l d " ) , was born of the p a r t i e s ' m a r r i a g e . The f a t h e r 

engaged i n an e x t r a m a r i t a l r e l a t i o n s h i p w i t h C.E.C., who gave 

b i r t h t o the f a t h e r ' s two younger c h i l d r e n ("the h a l f 

s i b l i n g s " ) . The e x i s t e n c e o f the f a t h e r ' s r e l a t i o n s h i p w i t h 
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C.E.C. and of the h a l f s i b l i n g s was unknown t o the mother and 

t o the c h i l d f o r a number of y e a r s . The mother e v e n t u a l l y 

d i s c o v e r e d the f a t h e r ' s r e l a t i o n s h i p w i t h C.E.C., and, as a 

r e s u l t , the p a r t i e s were d i v o r c e d p u r s u a n t t o a November 9, 

2009, judgment ("the d i v o r c e judgment") of the t r i a l c o u r t . 

Among o t h e r t h i n g s not p e r t i n e n t t o t h i s a p p e a l , the 

d i v o r c e judgment awarded the p a r t i e s j o i n t l e g a l and p h y s i c a l 

c u s t o d y of the c h i l d . In a d d i t i o n , the t r i a l c o u r t i n c l u d e d 

i n the d i v o r c e judgment the f o l l o w i n g r e s t r i c t i o n on the 

f a t h e r ' s c u s t o d i a l p e r i o d s w i t h the c h i l d : 

"The [ f a t h e r ] i s s t r i c t l y e n j o i n e d from h a v i n g 
any c o n t a c t w i t h or b e i n g i n the presence o f 
[C.E.C.] ... w h i l e [ t h e c h i l d ] i s i n h i s c u s t o d i a l 
c a r e . The [ f a t h e r ] s h o u l d pay s p e c i a l a t t e n t i o n t o 
t h i s p a r a g r a p h as a v i o l a t i o n of the same would 
c o n s t i t u t e a m a t e r i a l change i n c i r c u m s t a n c e s i n the 
eyes o f t h i s c o u r t . T h i s c o u r t i s f i r m l y c o n v i n c e d 
t h a t c o n t a c t w i t h [C.E.C.] i s not p r e s e n t l y i n the 
b e s t i n t e r e s t of [ t h e c h i l d ] and i n f a c t would be 
q u i t e d e t r i m e n t a l t o the e m o t i o n a l w e l l b e i n g of 

[ t h e c h i l d ] . " 

The f a t h e r m a r r i e d C.E.C. ( h e r e i n a f t e r r e f e r r e d t o as 

"the second w i f e " ) i n December 2010. On January 26, 2011, the 

mother f i l e d a p l e a d i n g s e e k i n g t o mod i f y c u s t o d y and t o have 

the f a t h e r h e l d i n contempt. As the b a s i s f o r her c l a i m 

s e e k i n g an award o f p r i m a r y c u s t o d y of the c h i l d , the mother 
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a s s e r t e d , among o t h e r t h i n g s , t h a t the f a t h e r ' s m a r r i a g e t o 

the second w i f e and h i s a l l e g e d f a i l u r e t o v i s i t the c h i l d 

s i n c e January 2010 c o n s t i t u t e d a m a t e r i a l change of 

c i r c u m s t a n c e s w a r r a n t i n g a c u s t o d y m o d i f i c a t i o n . The contempt 

c l a i m s p e r t a i n e d t o c e r t a i n s u p p o r t r e q u i r e m e n t s f o r the 

c h i l d . The f a t h e r answered the mother's p l e a d i n g on F e b r u a r y 

25, 2011. 

The mother f i l e d a motion s e e k i n g a h e a r i n g on pendente 

l i t e i s s u e s on March 8, 2011. The t r i a l c o u r t conducted an 

e v i d e n t i a r y h e a r i n g on the pendente l i t e i s s u e s on A p r i l 18, 

2011. On May 31, 2011, the t r i a l c o u r t e n t e r e d an o r d e r 

awarding the mother pendente l i t e c u s t o d y o f the c h i l d and 

awarding the f a t h e r a l t e r n a t i n g weekend v i s i t a t i o n a t the 

f a t h e r ' s home. In t h a t pendente l i t e o r d e r , the t r i a l c o u r t 

a g a i n s p e c i f i c a l l y i n c l u d e d the requirement t h a t the c h i l d 

" s h a l l not be i n the presence of [ t h e second w i f e ] " d u r i n g the 

f a t h e r ' s v i s i t a t i o n . F u r t h e r m o r e , the pendente l i t e o r d e r 

r e q u i r e d the mother t o p o s t bond i n the amount o f $5,000. The 

t r i a l c o u r t warned the mother t h a t i f she v i o l a t e d any 

p r o v i s i o n s of the pendente l i t e o r d e r or of the o r i g i n a l 

d i v o r c e judgment, she c o u l d be h e l d i n contempt and c o u l d 
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f o r f e i t the $5,000 bond. That p o r t i o n of the pendente l i t e 

o r d e r r e q u i r i n g the mother t o p o s t a bond was e n t e r e d i n 

response t o the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the mother 

had " i n the p a s t been d e t r i m e n t a l t o the r e e s t a b l i s h m e n t o f " 

the r e l a t i o n s h i p between the f a t h e r and the c h i l d . 1 

The t r i a l c o u r t conducted a h e a r i n g on the m e r i t s on 

November 3, 2011. A l t h o u g h the f a t h e r had not f i l e d a 

c o u n t e r c l a i m s e e k i n g t o m o d i f y the p r o v i s i o n of the d i v o r c e 

judgment p r o h i b i t i n g the c h i l d from b e i n g i n the p resence of 

the second w i f e , t h a t i s s u e was t r i e d by the e x p r e s s consent 

of the p a r t i e s . See Rule 1 5 ( b ) , A l a . R. C i v . P. ("When i s s u e s 

not r a i s e d by the p l e a d i n g s are t r i e d by e x p r e s s or i m p l i e d 

consent of the p a r t i e s , they s h a l l be t r e a t e d i n a l l r e s p e c t s 

as i f they had been r a i s e d i n the p l e a d i n g s . " ) . 

I n i t s November 21, 2011, m o d i f i c a t i o n judgment, the 

t r i a l c o u r t awarded the mother p r i m a r y p h y s i c a l c u s t o d y of the 

1 R e f e r e n c e s made by the t r i a l c o u r t d u r i n g the f i n a l 
h e a r i n g i n d i c a t e t h a t the mother had e a r l i e r a l l o w e d the c h i l d 
t o determine whether, and when, he would v i s i t the f a t h e r , and 
the t r i a l c o u r t a d d r e s s e d t h a t i s s u e i n i t s May 2011 pendente 
l i t e o r d e r i n which i t r e q u i r e d the mother t o p o s t a bond. I t 
does not appear t h a t , f o l l o w i n g the d i v o r c e , the f a t h e r 
e x e r c i s e d h i s r i g h t t o a l t e r n a t i n g weekly c u s t o d y t h a t he had 
been awarded i n the d i v o r c e judgment. 
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c h i l d and awarded the f a t h e r a s t a n d a r d s c h e d u l e of 

a l t e r n a t i n g weekend v i s i t a t i o n . The judgment i n c l u d e d a 

p r o v i s i o n s p e c i f y i n g t h a t a f t e r June 17, 2012, i . e . , the 

c h i l d ' s 16th b i r t h d a y , v i s i t a t i o n would be a t the d i s c r e t i o n 

of the c h i l d . I n a d d i t i o n , the November 21, 2011, 

m o d i f i c a t i o n judgment s p e c i f i e d : 

"3. I t i s f u r t h e r ORDERED, ADJUDGED AND DECREED 
t h a t d u r i n g the v i s i t a t i o n p e r i o d w i t h the [ f a t h e r ] , 
... [the c h i l d ] s h a l l a t no time be a l l o w e d t o be i n 
the presence o f [the second w i f e ] . [The c h i l d ] and 
[the c h i l d ] alone i s the o n l y one a l l o w e d , a t h i s 
d e s i r e , t o d e v i a t e from t h i s p aragraph. A l l o t h e r 
p r o v i s i o n s of t h i s C o u r t ' s f i n a l judgment of d i v o r c e 
on t h i s i s s u e s h a l l remain i n f u l l f o r c e and 

e f f e c t . " 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) The f a t h e r f i l e d a postjudgment 

motion, which the t r i a l c o u r t d e n i e d . The f a t h e r f i l e d a 

t i m e l y n o t i c e o f ap p e a l t o t h i s c o u r t . 

The r e c o r d on appea l r e v e a l s the f o l l o w i n g p e r t i n e n t 

f a c t s . D u r i n g the m o d i f i c a t i o n p r o c e e d i n g , the p a r t i e s agreed 

t h a t the mother would r e c e i v e p r i m a r y p h y s i c a l c u s t o d y of the 

c h i l d , and they l i t i g a t e d the i s s u e s of c h i l d s u p p o r t and the 

f a t h e r ' s v i s i t a t i o n w i t h the c h i l d . N e i t h e r p a r t y a p p e a l e d as 

to the sup p o r t i s s u e s d e t e r m i n e d by the t r i a l c o u r t , and, 

t h e r e f o r e , we omit any d i s c u s s i o n o f those i s s u e s . The 
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p a r t i e s ' t e s t i m o n y a t the f i n a l h e a r i n g on the i s s u e of 

v i s i t a t i o n p e r t a i n e d t o v i s i t a t i o n s a f t e r the A p r i l 18, 2011, 

pendente l i t e h e a r i n g . The t r a n s c r i p t o f the e v i d e n c e from 

the pendente l i t e h e a r i n g i s not c o n t a i n e d i n the r e c o r d on 

a p p e a l ; t h e r e f o r e , t h i s c o u r t does not have b e f o r e i t e v i d e n c e 

p r e s e n t e d a t t h a t h e a r i n g on the i s s u e of the f a t h e r ' s 

v i s i t a t i o n w i t h the c h i l d b e f o r e the date of t h a t h e a r i n g . We 

note t h a t the t r i a l c o u r t spoke w i t h the c h i l d i n the presence 

of the p a r t i e s ' a t t o r n e y s ; the c h i l d ' s s t a t e m e n t s , a l t h o u g h 

t r a n s c r i b e d , were not sworn. 

The mother t e s t i f i e d t h a t the f a t h e r had been a c t i v e i n 

the c h i l d ' s l i f e and i n v o l v e d i n h i s a c t i v i t i e s b e f o r e the 

p a r t i e s d i v o r c e d but t h a t the f a t h e r had done v e r y l i t t l e w i t h 

the c h i l d s i n c e the p a r t i e s s e p a r a t e d . The f a t h e r a l s o 

a d m i t t e d t h a t he d i d not a t t e n d any o f the c h i l d ' s 

e x t r a c u r r i c u l a r b a s e b a l l or b a s k e t b a l l games or tournaments. 

The c h i l d i s a champion wakeboarder, and, b e f o r e the d i v o r c e , 

the f a t h e r had been i n v o l v e d i n t h a t s p o r t w i t h the c h i l d . 

The f a t h e r a d m i t t e d t h a t , a l t h o u g h he e x e r c i s e d h i s v i s i t a t i o n 

w i t h the c h i l d a t a l a k e house, he had taken the c h i l d 

wakeboarding o n l y once or t w i c e d u r i n g the summer. The f a t h e r 

6 



2110583 

a l s o acknowledged t h a t he had r e f u s e d t o a t t e n d any o f the 

wakeboarding c o m p e t i t i o n s i n which the c h i l d had p a r t i c i p a t e d . 

The f a t h e r t e s t i f i e d t h a t he b e l i e v e d t h a t he would f e e l 

u n c o m f o r t a b l e a t t e n d i n g those wakeboarding events because the 

mother and some of her f r i e n d s would be t h e r e . 

I t i s u n d i s p u t e d t h a t the c h i l d has never met the second 

w i f e , t h a t he has no d e s i r e t o do so, and t h a t he does not 

wi s h t o v i s i t w i t h the f a t h e r when the second w i f e i s p r e s e n t . 

The mother e x p l a i n e d t h a t the c h i l d does not want t o see the 

second w i f e because of the manner i n which the p a r t i e s ' 

m a r r i a g e ended and because the c h i l d b e l i e v e s the second w i f e 

i s the reason the f a t h e r i s o n l y m i n i m a l l y i n v o l v e d i n the 

c h i l d ' s l i f e . The mother t e s t i f i e d t h a t she d i d not b e l i e v e 

t h a t the c h i l d s h o u l d be f o r c e d t o have c o n t a c t w i t h the 

second w i f e . The f a t h e r t e s t i f i e d t h a t the c h i l d "needs t o 

t r y " t o v i s i t him a t h i s home w i t h the second w i f e and the 

h a l f s i b l i n g s . 

A l t h o u g h the c h i l d d i d not t e s t i f y , he d i d make c e r t a i n 

s tatements t o the t r i a l c o u r t . Those statements i n d i c a t e t h a t 

the c h i l d i s h u r t by what he p e r c e i v e s as the f a t h e r ' s f a i l u r e 

or r e f u s a l t o be a c t i v e l y i n v o l v e d i n h i s l i f e , as the f a t h e r 
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was b e f o r e the p a r t i e s ' d i v o r c e . The c h i l d a l s o e x p r e s s e d a 

d i s i n c l i n a t i o n t o meet the second w i f e or v i s i t the f a t h e r i n 

her p r e s e n c e . 

The f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n 

m a i n t a i n i n g the r e s t r i c t i o n on h i s v i s i t a t i o n t h a t s p e c i f i e s 

t h a t the c h i l d i s not t o v i s i t the f a t h e r i n the presence of 

the second w i f e u n l e s s the c h i l d d e s i r e s t o do so. W i t h 

r e g a r d t o r e v i e w i n g a judgment r e s o l v i n g a d i s p u t e over 

v i s i t a t i o n , t h i s c o u r t has s t a t e d : 

" ' " ' " [ C ] a s e s i n Alabama have c o n s i s t e n t l y 
h e l d t h a t the p r i m a r y c o n s i d e r a t i o n i n 
s e t t i n g v i s i t a t i o n r i g h t s i s the b e s t 
i n t e r e s t s and w e l f a r e of the c h i l d . 
F u r t h e r m o r e , each c h i l d v i s i t a t i o n case 
must be d e c i d e d on i t s own f a c t s and 
c i r c u m s t a n c e s . " Fanning v. Fanning, 504 
So. 2d 737, 739 ( A l a . C i v . App. 1987) 
( c i t a t i o n s o m i t t e d ) . "When the i s s u e of 
v i s i t a t i o n i s determined a f t e r o r a l 
p r o c e e d i n g s , t h e t r i a l c o u r t ' s 
d e t e r m i n a t i o n of the i s s u e w i l l not be 
d i s t u r b e d absent an abuse of d i s c r e t i o n or 
a showing t h a t i t i s p l a i n l y i n e r r o r . 
Andrews v. Andrews, 520 So. 2d 512 ( A l a . 
C i v . App. 1987) ." Dominick v. Dominick, 
622 So. 2d 402, 403 ( A l a . C i v . App. 
1993).'"' 

"K.B. v. Cleburne Cnty. Dep't of Human Res., 897 So. 
2d 379, 387-88 ( A l a . C i v . App. 2004) ( q u o t i n g K.L.R.  
v. L.C.R., 854 So. 2d 124, 132 ( A l a . C i v . App. 
2003), q u o t i n g i n t u r n K.L.U. v. M.C., 809 So. 2d 
837, 840-41 ( A l a . C i v . App. 2 0 0 1 ) ) . " 
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P.S. v. M.S., [Ms. 2110611, J u l y 27, 2012] So. 3d , . 

_ ( A l a . C i v . App. 2012) . "The t r i a l c o u r t has much d i s c r e t i o n 

i n a s c e r t a i n i n g v i s i t a t i o n r i g h t s , and each case must s t a n d 

upon i t s own p e c u l i a r f a c t s and the p e r s o n a l i t i e s i n v o l v e d . " 

F i l l i n g i m v. F i l l i n g i m , 388 So. 2d 1010, 1011 ( A l a . C i v . App. 

1980) ( c i t i n g A l l e n v. A l l e n , 385 So. 2d 1323 ( A l a . C i v . App. 

1980); P h i l l i p s v. P h i l l i p s , 53 A l a . App. 191, 298 So. 2d 613 

(1974); and A t k i n s o n v. A t k i n s o n , 45 A l a . App. 428, 231 So. 2d 

753 (1970)). 

The f a t h e r concedes t h a t , i n e x c e p t i o n a l c a s e s , i t might 

not be i n the b e s t i n t e r e s t s of a c h i l d t o v i s i t a p a r e n t . 

See Watson v. Watson, 555 So. 2d 1115, 1116 ( A l a . C i v . App. 

1989). He a l s o p o i n t s out t h a t a p a r e n t cannot be d e n i e d 

v i s i t a t i o n when the c h i l d i s m a n i p u l a t e d by the o t h e r p a r e n t 

or when the b a s i s f o r the c h i l d ' s r e f u s a l t o v i s i t i s 

un r e a s o n a b l e . S h i r e s v. S h i r e s , 494 So. 2d 102, 103 ( A l a . 

C i v . App. 1986); see a l s o H a g l e r v. H a g l e r , 460 So. 2d 187, 

189 ( A l a . C i v . App. 1984) ("There are c i r c u m s t a n c e s where i t 

i s r e a s o n a b l e , e q u i t a b l e and t o the b e s t i n t e r e s t of c h i l d r e n 

t h a t they not be r e q u i r e d t o v i s i t w i t h a n o n - c u s t o d i a l p a r e n t 

because of t h e i r u n w i l l i n g n e s s or f e a r t o do s o . " ) . The 

9 



2110583 

f a t h e r argues t h a t t h e r e i s e v i d e n c e i n d i c a t i n g t h a t the c h i l d 

has been m a n i p u l a t e d by the mother and t h a t the c h i l d ' s 

r e l u c t a n c e t o v i s i t i n the presence of the second w i f e i s 

u n r e a s o n a b l e . Based on those arguments, the f a t h e r contends 

t h a t the t r i a l c o u r t ' s r e f u s a l t o modify the r e s t r i c t i o n on 

h i s v i s i t a t i o n w i t h the c h i l d i s e r r o r . 

However, the t r i a l c o u r t was p r e s e n t e d w i t h those 

arguments and r e j e c t e d them. In i t s November 21, 2011, 

m o d i f i c a t i o n judgment, the t r i a l c o u r t n oted t h a t the mother 

had i n t e r f e r e d w i t h the r e l a t i o n s h i p between the c h i l d and the 

f a t h e r i n the p a s t , t h a t she had not done so s i n c e the A p r i l 

2011 pendente l i t e h e a r i n g , and t h a t the bond he had r e q u i r e d 

the mother t o p o s t would c o n t i n u e t o ensure her compliance 

w i t h i t s o r d e r s . As the t r i a l c o u r t noted, " [ s ] i n c e the 

p o s t i n g of the bond, the Mother has s t r i c t l y c o m p l i e d w i t h 

c o u r t ' s p r e v i o u s o r d e r of v i s i t a t i o n . The bond has worked as 

i t was i n t e n d e d . " Thus, the t r i a l c o u r t ' s f i n d i n g s i n d i c a t e 

t h a t i t d e termined t h a t , a t the time of the f i n a l h e a r i n g i n 

t h i s m a t t e r , the mother was no l o n g e r " h i n d e r i n g " the f a t h e r ' s 

r e l a t i o n s h i p w i t h the c h i l d . 

10 



2110583 

F u r t h e r , the t r i a l c o u r t appears t o have d e t e r m i n e d t h a t 

the c h i l d ' s statements i n d i c a t i n g t h a t he does not want t o be 

f o r c e d t o v i s i t w i t h the f a t h e r ' s new f a m i l y were no l e s s 

c r e d i b l e or v a l i d than the f a t h e r ' s own e x p l a n a t i o n as t o why 

he had r e f u s e d t o a t t e n d any of the c h i l d ' s e x t r a c u r r i c u l a r 

a c t i v i t i e s , i . e . , t h a t the f a t h e r had wanted t o a v o i d the 

p o s s i b i l i t y t h a t he might f e e l u n c o m f o r t a b l e v i s i t i n g the 

c h i l d a t those e v e n t s a t which the mother would be p r e s e n t . 

Thus, we cannot conclude t h a t the a u t h o r i t y r e l i e d upon by the 

f a t h e r demonstrates e r r o r on the p a r t of the t r i a l c o u r t . 

More i m p o r t a n t l y , however, the f a c t s of Watson v. Watson, 

su p r a , S h i r e s v. S h i r e s , s u p r a , and H a g l e r v. H a g l e r , su p r a , 

are d i s t i n g u i s h a b l e from the f a c t s of t h i s case. In Watson v.  

Watson and S h i r e s v. S h i r e s , the f a t h e r was d e n i e d v i s i t a t i o n , 

and i n H a g l e r v. H a g l e r the f a t h e r was awarded v i s i t a t i o n o n l y 

i f the c h i l d r e n d e s i r e d t o v i s i t , which, i n t h a t case, 

c o n s t i t u t e d an e f f e c t i v e d e n i a l of h i s v i s i t a t i o n r i g h t s . In  

t h i s case, the f a t h e r has not been d e n i e d v i s i t a t i o n w i t h the  

c h i l d . 

R a t h e r , the t r i a l c o u r t d e n i e d the f a t h e r ' s c l a i m s e e k i n g 

t o modify the requirement t h a t the c h i l d not v i s i t him i n the 

11 



2110583 

presence of the second w i f e . The f a t h e r , as the p a r t y s e e k i n g 

t o remove the r e s t r i c t i o n on h i s v i s i t a t i o n w i t h the c h i l d , 

had the burden of d e m o n s t r a t i n g t h a t t h e r e had been a m a t e r i a l 

change i n c i r c u m s t a n c e s s i n c e the e n t r y of the d i v o r c e 

judgment and t h a t the b e s t i n t e r e s t s and w e l f a r e of the c h i l d 

w a r r a n t the m o d i f i c a t i o n . See N.T. v. P.G., 54 So. 3d 918, 

920 ( A l a . C i v . App. 2010) ("On a p e t i t i o n t o modify 

v i s i t a t i o n , a c o u r t does not reexamine the e v i d e n c e t o 

determine i f i t s o r i g i n a l judgment was c o r r e c t ; r a t h e r , i t 

d e c i d e s whether m o d i f i c a t i o n i s w a r r a n t e d based on changed 

c i r c u m s t a n c e s . " ) ; see a l s o Moody v. Nagle, 811 So. 2d 546, 549 

( A l a . C i v . App. 2001); and Flanagan v. Flanagan, 656 So. 2d 

1228, 1230 ( A l a . C i v . App. 1995). As i s e x p l a i n e d below, our 

r e v i e w of the r e c o r d s u p p o r t s the d e t e r m i n a t i o n t h a t the 

f a t h e r d i d not meet h i s burden of p r o o f . 

In i t s judgment, the t r i a l c o u r t made a number of f a c t u a l 

f i n d i n g s , i n c l u d i n g the f o l l o w i n g : 

"A. [T]he F a t h e r , a t the f i n a l h e a r i n g on the 
m e r i t s of the o r i g i n a l case, t e s t i f i e d u n t r u t h f u l l y 
about the s t a t u s of h i s r e l a t i o n s h i p w i t h h i s 
paramour, [C.E.C.]. More s p e c i f i c a l l y the F a t h e r 
t e s t i f i e d , as d i d [C.E.C.], t h a t they no l o n g e r had 
a r e l a t i o n s h i p w i t h one another nor was one d e s i r e d 
or e n v i s i o n e d . The c o u r t took the F a t h e r and 
[C.E.C.'s] t e s t i m o n y i n t o account when the o r i g i n a l 
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custo d y o r d e r was i n i t i a l l y f a s h i o n e d b a r r i n g 
c o n t a c t between the minor c h i l d of the p a r t i e s ... 
( h e r e i n a f t e r 'minor c h i l d ' ) and [C.E.C.]. I t s h o u l d 
be n oted t h a t the F a t h e r and [C.E.C.] l a t e r m a r r i e d . 

B. The minor c h i l d would be caused t o s u f f e r 
e m o t i o n a l l y and i t would be d e t r i m e n t a l t o h i s w e l l 
b e i n g i f he were f o r c e d , a g a i n s t h i s w i l l , t o be i n 
the presence of the F a t h e r ' s new w i f e , [C.E.C.] 
( h e r e i n a f t e r 'new w i f e ' ) . 

"C. The F a t h e r has not a v a i l e d h i m s e l f of 
eve r y , or even the m a j o r i t y , of o p p o r t u n i t i e s t o  
r e p a i r h i s r e l a t i o n s h i p w i t h the minor c h i l d . Q u i t e 
to the c o n t r a r y , the F a t h e r has been f o r c e d by the 
new w i f e t o p i c k between h i s new f a m i l y and the 
minor c h i l d . As a consequence, f u r t h e r damage has  
been done t o h i s r e l a t i o n s h i p w i t h the minor c h i l d . 
T h i s i s r e g r e t t a b l e , e s p e c i a l l y g i v e n the f a c t t h a t 
the new w i f e was f u l l y aware t h a t the F a t h e r had a 
c h i l d when she sought t o become i n v o l v e d w i t h him 
and u l t i m a t e l y p l a y a p a r t i n the demise of h i s 
marriag e t o the [mother]. 

" I t s h o u l d be noted t h a t t h i s C o u r t has no  
d e s i r e t o f u r t h e r damage the r e l a t i o n s h i p of the  
F a t h e r and the minor c h i l d . Q u i t e t o the c o n t r a r y ,  
i t i s the s t r o n g d e s i r e of t h i s c o u r t t h a t the  
r e l a t i o n s h i p between the F a t h e r and the minor c h i l d  
grow s t r o n g e r and i t i s t h i s c o u r t ' s b e l i e f t h a t  
deeds and not words are g o i n g t o be the c a t a l y s t f o r  
t h i s growth. 

"The F a t h e r p r e s e n t l y sees h i m s e l f as a v i c t i m 
i n t h i s s i t u a t i o n and t h a t i s u n f o r t u n a t e as the 
o n l y r e a l v i c t i m i n the a b o v e - s t y l e d cause i s the 
minor c h i l d of the p a r t i e s f o r no one asked h i s 
o p i n i o n or thoughts on h a v i n g h i s whole w o r l d t u r n e d 
u p s i d e down. I t i s the b e l i e f of t h i s c o u r t t h a t 
the sooner the F a t h e r a c c e p t s h i s share of 
r e s p o n s i b i l i t y i n f o r e v e r changing h i s son's l i f e , 
the sooner t h e i r r e l a t i o n s h i p w i l l b e g i n t o h e a l . 
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"D. The Defendant, [K.T.J.] ( h e r e i n a f t e r 'the 
Mother') has i n the p a s t been d e t r i m e n t a l t o the r e -
e s t a b l i s h m e n t of a r e l a t i o n s h i p between the F a t h e r 
and the minor c h i l d . S t a t e d more f r a n k l y , the 
Mother would have been c o n t e n t i f the F a t h e r had 
been awarded no v i s i t a t i o n w i t h the minor c h i l d . 
However, the c o u r t f e l t t h a t i t would d e t r i m e n t a l t o 
the minor c h i l d and q u i t e h o n e s t l y mean s p i r i t e d t o 
sev e r the r e l a t i o n s h i p between the minor c h i l d and 
h i s f a t h e r . T h e r e f o r e , i n an e f f o r t t o t h w a r t 
f u r t h e r e f f o r t s by the mother a t h i n d e r i n g the 
f a t h e r ' s and minor c h i l d ' s r e l a t i o n s h i p , the c o u r t 
caused the mother t o p o s t a bond i n the amount of 
$5,000. S i n c e the p o s t i n g of the bond, the mother 
has s t r i c t l y c o m p l i e d w i t h c o u r t ' s p r e v i o u s o r d e r of 
v i s i t a t i o n . The bond has worked as i t was 
i n t e n d e d . " 

(Emphasis added.) 

The a p p r o p r i a t e i n q u i r i e s - - a n d the ones u t i l i z e d by the 

t r i a l c o u r t — a r e whether the f a t h e r has demonstrated the 

e x i s t e n c e of a m a t e r i a l change i n c i r c u m s t a n c e s and whether 

r e q u i r i n g the c h i l d t o v i s i t the f a t h e r i n the presence of h i s 

new w i f e and f a m i l y would be i n the c h i l d ' s b e s t i n t e r e s t s so 

as t o w a r r a n t a m o d i f i c a t i o n of the o r i g i n a l r e s t r i c t i o n . 

N.T. v. P.G., s u p r a ; Moody v. Nagle, su p r a ; and Flanagan v. 

Flanagan, su p r a ; see a l s o G i l l i a m v. G i l l i a m , 876 So. 2d 1135, 

1142 ( A l a . C i v . App. 2003) (the p r i m a r y c o n s i d e r a t i o n i n 

f a s h i o n i n g a v i s i t a t i o n award i s the b e s t i n t e r e s t s of the 

c h i l d ) ; and C a r r v. B r o y l e s , 652 So. 2d 299, 303 ( A l a . C i v . 

14 



2110583 

App. 1994) (same). The t r i a l c o u r t w i t n e s s e d the p a r t i e s as 

they t e s t i f i e d and spoke w i t h the t h e n - 1 5 - y e a r - o l d c h i l d . The 

e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t i n d i c a t e s t h a t the c h i l d 

remains h u r t and r e s e n t f u l of the f a t h e r ' s conduct b e f o r e the 

d i v o r c e , and the c h i l d e x p r e s s e d f u r t h e r anger t h a t the f a t h e r 

had f a i l e d t o p a r t i c i p a t e i n a c t i v i t i e s w i t h him or t o a t t e n d 

any of h i s e x t r a c u r r i c u l a r a c t i v i t i e s a f t e r the d i v o r c e . I t 

i s c l e a r b o t h from the f a c t u a l f i n d i n g s c o n t a i n e d i n the 

m o d i f i c a t i o n judgment and the statements the t r i a l c o u r t made 

to the p a r t i e s and the c h i l d about making an e f f o r t t o r e p a i r 

the r e l a t i o n s h i p of the f a t h e r and the c h i l d t h a t the t r i a l 

c o u r t c a r e f u l l y c o n s i d e r e d the e v i d e n c e and e v a l u a t e d the 

c r e d i b i l i t y and m o t i v a t i o n s of the p a r t i e s . The t r i a l c o u r t 

was i n the b e s t p o s i t i o n t o e v a l u a t e the w i t n e s s e s and t o 

c o n s i d e r the i n f e r e n c e s t o be drawn from t h e i r t e s t i m o n y , 

r e g a r d i n g whether v i s i t a t i o n t h a t i n c l u d e d the f a t h e r ' s new 

w i f e and f a m i l y would be d e t r i m e n t a l t o the c h i l d . Ex p a r t e  

P a t r o n a s , 693 So. 2d 473, 475 ( A l a . 1997). T h i s c o u r t i s not 

a l l o w e d t o reweigh e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t , nor 

may i t s u b s t i t u t e i t s judgment f o r t h a t of the t r i a l c o u r t . 
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P i c k e t t v. P i c k e t t , 792 So. 2d 1124, 1129 ( A l a . C i v . App. 

2001). A l s o , t h i s c o u r t has h e l d : 

"The t r i a l c o u r t has bro a d d i s c r e t i o n i n d e t e r m i n i n g 
the v i s i t a t i o n r i g h t s of a n o n c u s t o d i a l p a r e n t , and 
i t s d e c i s i o n i n t h i s r e g a r d w i l l not be r e v e r s e d 
absent an abuse of d i s c r e t i o n . A l e x a n d e r v.  
A l e x a n d e r , 625 So. 2d 433, 435 ( A l a . C i v . App. 
1993). Ev e r y case i n v o l v i n g a v i s i t a t i o n i s s u e must 
be d e c i d e d on i t s own f a c t s and c i r c u m s t a n c e s , but 
the p r i m a r y c o n s i d e r a t i o n i n e s t a b l i s h i n g the 
v i s i t a t i o n r i g h t s a c c o r d e d a n o n c u s t o d i a l p a r e n t i s 
always the b e s t i n t e r e s t s and w e l f a r e of the c h i l d . 
Fanning v. Fanning, 504 So. 2d 737, 739 ( A l a . C i v . 
App. 1987)." 

C a r r v. B r o y l e s , 652 So. 2d a t 303. 

In t h i s case, the t r i a l c o u r t e x p r e s s l y s t a t e d t h a t i t 

wanted t o h e l p the p a r t i e s improve the c h i l d ' s r e l a t i o n s h i p 

w i t h the f a t h e r but t h a t the f a t h e r ' s l a c k of e f f o r t i n t h a t 

r e g a r d had caused f u r t h e r damage t o the r e l a t i o n s h i p . The 

evid e n c e i n d i c a t e s t h a t the changes i n t h i s case are the 

f a t h e r ' s m a r r i a g e t o the new w i f e and, as the t r i a l c o u r t 

found, a f u r t h e r d e t e r i o r a t i o n of the r e l a t i o n s h i p between the 

f a t h e r and c h i l d because of t o the f a t h e r ' s f a i l u r e t o work t o 

improve t h a t r e l a t i o n s h i p . The f a t h e r p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t he p r e f e r r e d t h a t the c h i l d v i s i t him w i t h h i s 

new f a m i l y and t h a t t h a t would make v i s i t a t i o n w i t h the c h i l d 

e a s i e r f o r the f a t h e r . The f a t h e r p r e s e n t e d no e v i d e n c e 

16 



2110583 

c o n c e r n i n g how v i s i t i n g him i n the presence of the second w i f e 

would serve the c h i l d ' s b e s t i n t e r e s t s . Given the unique 

c i r c u m s t a n c e s of t h i s case, the e v i d e n c e i n the r e c o r d on 

a p p e a l , and the f i n d i n g s of the t r i a l c o u r t , we cannot say 

t h a t the t r i a l c o u r t abused i t s d i s c r e t i o n i n d e t e r m i n i n g 

t h a t , g i v e n the h i s t o r y between the f a t h e r and the c h i l d , 

f o r c i n g the c h i l d t o v i s i t the f a t h e r s o l e l y on the f a t h e r ' s 

terms would be d e t r i m e n t a l t o the c h i l d and not i n the c h i l d ' s 

b e s t i n t e r e s t s . 

In h i s b r i e f on a p p e a l , the f a t h e r a l s o contends t h a t the 

r e s t r i c t i o n on h i s v i s i t a t i o n w i t h the c h i l d v i o l a t e s h i s 

c o n s t i t u t i o n a l r i g h t s . That r e s t r i c t i o n , however, was put i n 

p l a c e by the t r i a l c o u r t i n the November 9, 2009, d i v o r c e 

judgment. "[A] m o d i f i c a t i o n p e t i t i o n cannot r e v i v e c l a i m s of 

e r r o r as t o the judgment sought t o be m o d i f i e d . " Jones v.  

Jones, 883 So. 2d 207, 209 n. 1 ( A l a . C i v . App. 2003) . Thus, 

the f a t h e r ' s f a i l u r e t o a p p e a l t h a t r e s t r i c t i o n a t the time of 

the e n t r y of the d i v o r c e judgment p r e c l u d e s t h i s c o u r t ' s 

r e v i e w of the i s s u e s he now r a i s e s w i t h r e g a r d t o the 

r e s t r i c t i o n ' s a l l e g e d i n f r i n g e m e n t of h i s c o n s t i t u t i o n a l 

r i g h t s . 
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We note t h a t the f a t h e r argues i n h i s b r i e f on appeal 

t h a t he and the second w i f e were not i n a r e l a t i o n s h i p a t the 

time the d i v o r c e judgment was e n t e r e d , t h e r e b y i m p l y i n g t h a t 

t h e r e was no need, a t t h a t time, t o c h a l l e n g e the r e s t r i c t i o n 

on h i s v i s i t a t i o n . However, i n i t s November 21, 2011, 

m o d i f i c a t i o n judgment, the t r i a l c o u r t e x p r e s s l y d e termined 

t h a t the f a t h e r and the second w i f e had m i s r e p r e s e n t e d the 

s t a t u s of t h e i r r e l a t i o n s h i p a t the time of the d i v o r c e 

h e a r i n g . Given the r e c o r d and the h i s t o r y of the p a r t i e s , and 

a p p l y i n g the a p p r o p r i a t e s t a n d a r d of re v i e w , we cannot say 

t h a t t h a t f i n d i n g i s not su p p o r t e d by the r e c o r d . 

Out of an abundance of c a u t i o n , however, we note t h a t the 

f a t h e r c o u l d not p r e v a i l on the c o n s t i t u t i o n a l i s s u e s r a i s e d 

i n t h i s a p p e l l a t e b r i e f . In h i s postjudgment motion, the 

f a t h e r c l a i m e d t h a t the t r i a l c o u r t had v i o l a t e d h i s F i r s t 

Amendment r i g h t of a s s o c i a t i o n because he had been d e p r i v e d of 

" h i s r i g h t of a s s o c i a t i o n w i t h h i s t h r e e c h i l d r e n and [the 

second] w i f e s i m u l t a n e o u s l y . " On a p p e a l , the f a t h e r seeks 

t h i s c o u r t ' s r e v i e w of the i s s u e whether he has been d e p r i v e d 

of h i s F i r s t and F o u r t e e n t h Amendment r i g h t s t o choose w i t h 

whom the c h i l d w i l l a s s o c i a t e when the f a t h e r i s e x e r c i s i n g 
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v i s i t a t i o n w i t h the c h i l d . We conclude t h a t the f a t h e r ' s 

argument on a p p e a l i s not the same argument as the argument i n 

h i s postjudgment motion; t h e r e f o r e , h i s F o u r t e e n t h Amendment 

argument i s not p r o p e r l y b e f o r e t h i s c o u r t . " I t i s w e l l known 

t h a t 'we cannot r e v e r s e the judgment of the t r i a l c o u r t based 

on an argument not made below and urged f o r the f i r s t time on 

a p p e a l . ' S i n g l e t o n v. S t a t e Farm F i r e & Cas. Co., 928 So. 2d 

280, 285 ( A l a . 2005)." White Sands Group, L.L.C. v. PRS I I ,  

LLC, 998 So. 2d 1042, 1057 ( A l a . 2008). 

The f a t h e r l a s t argues t h a t the t r i a l c o u r t e r r e d 

because, a f t e r June 17, 2012, the f a t h e r ' s v i s i t a t i o n i s 

e n t i r e l y w i t h i n the c h i l d ' s d i s c r e t i o n . I t i s c l e a r from the 

mother's t e s t i m o n y t h a t the f a t h e r and the c h i l d e n j o y e d a 

good r e l a t i o n s h i p b e f o r e the p a r t i e s d i v o r c e d . The t r i a l 

c o u r t acknowledged t h a t the f a t h e r l o v e s the c h i l d and d e s i r e s 

t o c o n t i n u e t o have a good r e l a t i o n s h i p w i t h him. However, 

a f t e r the p a r t i e s ' d i v o r c e , the c h i l d became e m b i t t e r e d toward 

the f a t h e r . The c h i l d ' s s t a t e m e n t s b e f o r e the t r i a l c o u r t 

a l s o i n d i c a t e t h a t he was h u r t by the f a t h e r ' s f a i l u r e t o 

communicate w i t h him and the f a t h e r ' s c o n t i n u e d r e f u s a l t o 
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a t t e n d e x t r a c u r r i c u l a r events t h a t were i m p o r t a n t t o the 

c h i l d . 

However, the r e c o r d a l s o i n d i c a t e s t h a t the f a t h e r spends 

time w i t h the c h i l d . The f a t h e r has v i s i t e d w i t h the c h i l d on 

a l t e r n a t i n g weekends s i n c e the A p r i l 2011 pendente l i t e 

h e a r i n g and has made some attempts t o engage the c h i l d d u r i n g 

those v i s i t a t i o n s . 2 The f a t h e r and the mother each t e s t i f i e d 

t h a t the c h i l d ' s most r e c e n t v i s i t w i t h the f a t h e r i n d i c a t e d 

an improvement i n the c h i l d ' s a t t i t u d e toward the f a t h e r and 

h i s f a m i l y . 

"The n a t u r a l and p r o p e r r e l a t i o n s h i p of a p a r e n t 
and c h i l d s h o u l d be n u r t u r e d , encouraged and 
p r o t e c t e d by the c o u r t a f t e r the breakdown of a 
m a r r i a g e . No u n r e a s o n a b l e impediment s h o u l d be 
r a i s e d . ... 

"... The r e s p o n s i b i l i t y f o r the c u l t i v a t i o n of 
t h a t r e l a t i o n s h i p s h o u l d r i g h t f u l l y be upon the 
f a t h e r , and the mother, not upon the c h i l d . To so 
p l a c e i t i s t o p r o b a b l y d e s t r o y i t , not p r o t e c t i t . " 

Moore v. Moore, 331 So. 2d 742, 744 ( A l a . C i v . App. 1976); 

see a l s o P a r k e r v. P a r k e r , 269 A l a . 299, 303, 112 So. 2d 467, 

471 (1959) ( r e v e r s i n g a judgment p l a c i n g v i s i t a t i o n a t the 

2The f a t h e r conceded t h a t he had m issed one or two v i s i t s 
s i n c e the A p r i l 2011 pendente l i t e h e a r i n g . However, those 
v i s i t s were missed because the f a t h e r had t o work or because 
t h e r e was a c o n f l i c t w i t h the c h i l d ' s s c h e d u l e . 
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d i s c r e t i o n of the c h i l d and s t a t i n g t h a t "a d e c i s i o n as t o 

what i s b e s t f o r the c h i l d " s h o u l d be made by the t r i a l c o u r t 

r a t h e r than the c h i l d ) . 

The r e c o r d i n d i c a t e s t h a t the f a t h e r has made some 

e f f o r t s t o r e p a i r h i s r e l a t i o n s h i p w i t h the c h i l d , t h a t the 

c h i l d was r e s p o n d i n g , and t h a t the c h i l d was w i l l i n g t o t r y t o 

have a r e l a t i o n s h i p w i t h the f a t h e r . The r e s t r i c t i o n 

p r e c l u d i n g the c h i l d from unwanted v i s i t a t i o n w i t h the 

f a t h e r ' s new w i f e a d e q u a t e l y addresses the c h i l d ' s i n t e r e s t s 

and encourages the r e p a i r of the c h i l d ' s r e l a t i o n s h i p w i t h the 

f a t h e r . A l l o w i n g the c h i l d t o determine the t i m i n g of 

v i s i t a t i o n w i t h the f a t h e r would not, g i v e n the f a c t s , be i n 

the c h i l d ' s b e s t i n t e r e s t s . A c c o r d i n g l y , we r e v e r s e t h a t p a r t 

of the t r i a l c o u r t ' s m o d i f i c a t i o n judgment t h a t a l l o w s the 

c h i l d t o determine v i s i t a t i o n a f t e r June 17, 2012, and we 

remand t h i s cause f o r the e n t r y of a judgment i n compliance 

w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 

Thomas, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g . 

21 



2110583 

THOMAS, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I concur w i t h the m a j o r i t y of t h i s c o u r t i n s o f a r as i t 

conclu d e s t h a t the c o n s t i t u t i o n a l argument r a i s e d by H.H.J. 

("the f a t h e r " ) on a p p e a l i s not p r o p e r l y b e f o r e t h i s c o u r t 

because i t i s not the same argument as the argument r a i s e d i n 

h i s postjudgment motion. So. 3d a t . I a l s o concur 

w i t h the m a j o r i t y of t h i s c o u r t i n s o f a r as i t concl u d e s t h a t 

the Marion C i r c u i t C ourt e r r e d by o r d e r i n g t h a t the f a t h e r ' s 

v i s i t a t i o n s h o u l d be l e f t e n t i r e l y w i t h i n the d i s c r e t i o n of 

H.R.J. ("the c h i l d " ) . So. 3d a t . However, my re v i e w 

of the r e c o r d l e a d s me t o the c o n c l u s i o n t h a t the t r i a l c o u r t 

a l s o e r r e d by f o r b i d d i n g the presence of C.E.C. ("the second 

w i f e " ) d u r i n g the f a t h e r ' s v i s i t a t i o n w i t h the c h i l d . No one 

d i s p u t e s t h a t a m a t e r i a l change of c i r c u m s t a n c e s has o c c u r r e d 

or t h a t K.T.J. ("the mother") s h o u l d have been awarded p r i m a r y 

c u s t o d y of the c h i l d . The q u e s t i o n i s whether the h i g h l y 

u n u s u a l r e s t r i c t i o n s p l a c e d on the f a t h e r ' s v i s i t a t i o n are i n 

the b e s t i n t e r e s t of the c h i l d . I am not c o n v i n c e d t h a t they 

a r e . 

The r e c o r d i n d i c a t e s t h a t the f a t h e r has been e x e r c i s i n g 

h i s v i s i t a t i o n w i t h the c h i l d on a l t e r n a t i n g weekends a t the 

f a t h e r ' s p a r e n t ' s l a k e house because of the t r i a l c o u r t ' s 
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o r i g i n a l p r o h i b i t i o n a g a i n s t the c h i l d ' s b e i n g i n the presence 

of the second w i f e . The t r i a l c o u r t ' s November 21, 2011, 

judgment a g a i n forbade the c h i l d from b e i n g i n the presence of 

the second w i f e , and i t added an a d d i t i o n a l l i m i t a t i o n : the 

t r i a l c o u r t r e s t r i c t e d v i s i t a t i o n s t o the f a t h e r ' s r e s i d e n c e . 3 

The apparent e f f e c t of the judgment i s t h a t the second w i f e i s 

r e q u i r e d t o move out of the r e s i d e n c e e v e r y o t h e r weekend or 

the v i s i t a t i o n cannot o c c u r . 

The t r i a l c o u r t i n c l u d e d a f i n d i n g i n i t s November 21, 

2011, judgment t h a t " [ t ] h e minor c h i l d would be caused t o 

s u f f e r e m o t i o n a l l y and i t would be d e t r i m e n t a l t o h i s w e l l 

b e i n g i f he were f o r c e d , a g a i n s t h i s w i l l , t o be i n the 

presence of [the second w i f e ] . " As the main o p i n i o n n o t e s , 

the c h i l d had never met the second w i f e . So. 3d a t . 

I cannot agree t h a t the t r i a l c o u r t had s u f f i c i e n t e v i d e n c e 

b e f o r e i t t o s u p p o r t i t s f i n d i n g ; t h e r e f o r e , I conclude t h a t 

the t r i a l c o u r t exceeded i t s d i s c r e t i o n and t h a t i t s judgment 

imposing the r e s t r i c t i o n s a t i s s u e i s due t o be r e v e r s e d . 

C e r t a i n l y a t r i a l c o u r t may s e t c o n d i t i o n s on v i s i t a t i o n 

t o p r o t e c t a c h i l d when t h e r e are a l l e g a t i o n s of abuse or t h a t 

3The f a t h e r has not a p p e a l e d r e g a r d i n g the r e s t r i c t e d 
l o c a t i o n of the v i s i t a t i o n s . 
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a c a r e g i v e r has p s y c h o l o g i c a l problems. See, e.g., I.L. v.  

L.D.L., 604 So. 2d 425, 428 ( A l a . C i v . App. 1 9 9 2 ) ( r e v e r s i n g a 

t r i a l c o u r t ' s judgment g r a n t i n g u n s u p e r v i s e d v i s i t a t i o n t o a 

n o n c u s t o d i a l p a r e n t who had a l l e g e d l y s e x u a l l y abused the 

c h i l d ) ; Y.A.M. v. M.R.M., 600 So. 2d 1035, 1037 ( A l a . C i v . 

App. 1992)(same); Watson v. Watson, 555 So. 2d 1115, 1117 

( A l a . C i v . App. 1989)(see d i s c u s s i o n i n f r a ) ; and C a l d w e l l v.  

F i s k , 523 So. 2d 464 ( A l a . C i v . App. 1 9 8 8 ) ( a f f i r m i n g a t r i a l 

c o u r t ' s judgment r e q u i r i n g the n o n c u s t o d i a l p a r e n t ' s 

v i s i t a t i o n t o be s u p e r v i s e d because he s u f f e r e d from a 

p s y c h o l o g i c a l or e m o t i o n a l p r o b l e m ) . Such concerns are not 

p r e s e n t i n t h i s case. I conclude t h a t the e v i d e n c e p r e s e n t e d 

f a i l s t o i n d i c a t e t h a t the second w i f e ' s presence has e v e r 

been, or ever w i l l be, h a r m f u l t o the c h i l d , a l t h o u g h , as the 

main o p i n i o n p o i n t s out, the c h i l d does not w i s h t o v i s i t the 

f a t h e r i f the second w i f e i s p r e s e n t . So. 3d a t . 

In H a g l e r v. H a g l e r , 460 So. 2d 187 ( A l a . C i v . App. 

1984), the c h i l d r e n , who were 8 and 11 years of age, c l a i m e d 

t h a t they were a f r a i d of the f a t h e r and d i d not d e s i r e t o 

v i s i t him. H a g l e r , 460 So. 2d a t 188. We s a i d t h a t "a t r i a l 

c o u r t may, and n o r m a l l y s h o u l d , r e q u i r e v i s i t a t i o n even i f i t 

i s f o r c e d upon a c h i l d " i f i t " i s r e a s o n a b l y s a t i s f i e d from 
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the e v i d e n c e t h a t a c h i l d i s m e r e l y p a r r o t i n g the wishes of 

the c u s t o d i a l p a r e n t , or t h a t the c h i l d i s too immature t o 

form a c o n s i d e r e d o p i n i o n , or where the c h i l d e x p r e s s e s f e a r s 

or u n w i l l i n g n e s s t o v i s i t w i t h o u t any r e a s o n a b l e b a s i s or 

f o u n d a t i o n . " I d . a t 189. The main o p i n i o n s t a t e s t h a t the 

t r i a l c o u r t was p r e s e n t e d w i t h and r e j e c t e d the arguments t h a t 

the c h i l d was m a n i p u l a t e d by the mother — or was " p a r r o t i n g " 

her wishes -- and t h a t the c h i l d ' s r e l u c t a n c e t o be i n the 

second w i f e ' s presence was u n r e a s o n a b l e . So. 3d a t . 

I do not a r r i v e a t the same c o n c l u s i o n . 

The t r i a l c o u r t d i d not r e j e c t the argument t h a t the 

mother had m a n i p u l a t e d the c h i l d . Q u i t e the o p p o s i t e , i t 

imposed a $5, 000 bond so t h a t she would not c o n t i n u e t o 

m a n i p u l a t e the c h i l d . The f a c t t h a t the t r i a l c o u r t 

d e t ermined t h a t she had c o m p l i e d w i t h the bond re q u i r e m e n t s 

cannot undo the damaging e f f e c t s of the p a s t m a n i p u l a t i o n . 

Furthermore, my r e v i e w of the r e c o r d does not r e v e a l any 

e v i d e n c e i n d i c a t i n g t h a t the c h i l d had formed a c o n s i d e r e d 

o p i n i o n r e g a r d i n g the consequences of r e f u s i n g t o be i n the 

presence of the second w i f e . A l t h o u g h the c h i l d may be a 

mature young p e r s o n , the most mature 1 5 - y e a r - o l d c h i l d cannot 

be e x p e c t e d t o comprehend the l e g a l , s o c i a l , f i n a n c i a l , or 
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e m o t i o n a l i m p l i c a t i o n s of a s t r a i n e d r e l a t i o n s h i p w i t h a 

p a r e n t . F i n a l l y , t h e r e was no t e s t i m o n y r e g a r d i n g any 

r e a s o n a b l e b a s i s f o r the c h i l d ' s u n w i l l i n g n e s s t o be i n the 

presence of the second w i f e . I do not, as a p p a r e n t l y does the 

m a j o r i t y of t h i s c o u r t , see t h i s case a an example of the r a r e 

and extreme case when the t r i a l c o u r t has e v i d e n c e p r o v i n g 

t h a t a c h i l d who i s u n w i l l i n g t o v i s i t an o t h e r w i s e f i t p a r e n t 

would s u f f e r adverse p s y c h o l o g i c a l damage. See i d . Thus, I 

b e l i e v e the c o n c l u s i o n of t h i s c o u r t r e g a r d i n g the f a t h e r ' s 

v i s i t a t i o n i s i n c o n f l i c t w i t h our d e c i s i o n s i n H a g l e r and 

Watson v. Watson, 555 So. 2d 1115 ( A l a . C i v . App. 1989). 

In Watson, we d e termined t h a t the t r i a l c o u r t had ample 

evi d e n c e t o s u p p o r t i t s d e t e r m i n a t i o n t h a t v i s i t a t i o n was not 

i n the b e s t i n t e r e s t of the c h i l d because the c h i l d f e a r e d 

v i s i t i n g w i t h a n o n c u s t o d i a l p a r e n t who had s u i c i d a l 

t e n d e n c i e s and had been d i a g n o s e d w i t h d e p r e s s i o n and 

p a r a n o i a . 555 So. 2d a t 1116-17 ( c i t i n g H a g l e r , 460 So. 2d a t 

189). We r e i t e r a t e d : 

"While i t i s a r a r e and e x c e p t i o n a l case, t h e r e 
are c i r c u m s t a n c e s where i t i s r e a s o n a b l e , and i n the 
b e s t i n t e r e s t s o f the c h i l d , t o not be r e q u i r e d t o 
v i s i t a n o n - c u s t o d i a l p a r e n t because of h i s 
u n w i l l i n g n e s s or f e a r t o do so. I t i s an extreme 
d e c i s i o n t h a t r e s t r i c t s an o t h e r w i s e r e l a t i v e l y 
q u a l i f i e d p a r e n t from v i s i t i n g h i s c h i l d . " 
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I d . 

I am not persuaded by the ev i d e n c e i n the r e c o r d t h a t the 

t r i a l c o u r t ' s extreme d e c i s i o n t o r e s t r i c t the f a t h e r ' s 

v i s i t a t i o n t o a l t e r n a t i n g weekends, o n l y a t the f a t h e r ' s 

r e s i d e n c e , and o n l y o u t s i d e the presence of the second w i f e i s 

i n the b e s t i n t e r e s t of the c h i l d . I come t o t h i s c o n c l u s i o n 

i n l i g h t of the t e s t i m o n y p r e s e n t e d t o the t r i a l c o u r t . 

The mother t e s t i f i e d t h a t the f a t h e r had made e f f o r t s t o 

r e p a i r h i s r e l a t i o n s h i p w i t h the c h i l d , t h a t the c h i l d was 

r e s p o n d i n g , and t h a t the c h i l d was w i l l i n g t o t r y t o have a 

r e l a t i o n s h i p w i t h the f a t h e r . The t r i a l judge s t a t e d t o the 

c h i l d : "But I can t e l l you a t eve r y t u r n your daddy has fought 

t o o t h and n a i l , a t l e a s t i n f r o n t of me[,] t o be i n v o l v e d i n 

your l i f e . " The mother s a i d t h a t she d e s i r e d f o r the f a t h e r 

and the c h i l d t o have a " h e a l t h y r e l a t i o n s h i p " ; however, she 

s a i d t h a t t h e i r r e l a t i o n s h i p a t the time of the t r i a l was 

u n h e a l t h y due t o the p a r t i e s ' d i v o r c e and the f a t h e r ' s 

m a r r i a g e t o the second w i f e . 

N o t a b l y , the f a t h e r and the mother t e s t i f i e d r e g a r d i n g 

the c h i l d ' s most r e c e n t v i s i t w i t h the f a t h e r . The f a t h e r 

s a i d t h a t he was s e e i n g improvement i n the c h i l d ' s a t t i t u d e 

and t h a t the c h i l d had e n j o y e d h i s time w i t h the f a t h e r ' s 
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mother and the f a t h e r ' s nephew. The f a t h e r s a i d : "He's coming 

around." The mother s a i d : 

" I t h i n k [the c h i l d ' s a t t i t u d e toward the f a t h e r and 
h i s f a m i l y ] might change. L i k e [the f a t h e r ] was 
s a y i n g , he has -- [the c h i l d ] has c a l l e d [the 
f a t h e r ' s nephew]. [The f a t h e r ' s nephew] and [the 
c h i l d ] have p l a y e d d i s c g o l f a co u p l e of t i m e s , 
maybe t h r e e or f o u r times here l a t e l y . I t h i n k 
t h a t ' s a s t a r t . [The c h i l d ] came home and he t o l d me 
t h a t , w e l l , we went t o [the f a t h e r ' s mother's] house 
t h i s weekend. [The mother] s a i d , w e l l , t h a t ' s good. 
D i d you have a good time? W e l l , a t l e a s t I had 
somebody t o t a l k t o me. [The f a t h e r ' s mother] t a l k e d 
t o me and [the f a t h e r ' s nephew] t a l k e d t o me. You 
know, so I t h i n k i t ' s a s t a r t . " 

Because I b e l i e v e the c o u r t s h o u l d encourage the n a t u r a l 

and p r o p e r r e l a t i o n s h i p of a p a r e n t and c h i l d a f t e r the 

breakdown of a m a r r i a g e , even when one p a r e n t i s the s o l e 

cause of the breakdown, I d i s s e n t as t o t h a t p o r t i o n of the 

main o p i n i o n t h a t a f f i r m s the t r i a l c o u r t ' s judgment i n s o f a r 

as i t p r o h i b i t s the presence of the second w i f e d u r i n g 

v i s i t a t i o n between the f a t h e r and the c h i l d . 
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