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THOMPSON, P r e s i d i n g Judge. 

P.S. ("the mother") appeals dependency o r d e r s awarding 

cust o d y of her t h r e e c h i l d r e n t o M.S. ("the m a t e r n a l 

g r a n d f a t h e r " ) . 

On A p r i l 22, 2011, the m a t e r n a l g r a n d f a t h e r f i l e d 

dependency p e t i t i o n s a l l e g i n g t h a t the mother was i n c a r c e r a t e d 
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and s e e k i n g c u s t o d y of the mother's t h r e e c h i l d r e n . The 

m a t e r n a l g r a n d f a t h e r t e s t i f i e d d u r i n g the h e a r i n g i n t h i s 

m a t t e r t h a t he f i l e d those p e t i t i o n s a t the u r g i n g of a 

Department of Human Resources ("DHR") s o c i a l worker i n o r d e r 

t o p r e v e n t the c h i l d r e n from b e i n g p l a c e d i n f o s t e r care 

d u r i n g the mother's i n c a r c e r a t i o n . A l s o on A p r i l 22, 2011, 

the j u v e n i l e c o u r t e n t e r e d o r d e r s p l a c i n g the c h i l d r e n i n the 

c u s t o d y of the m a t e r n a l g r a n d f a t h e r . Each of those o r d e r s 

s p e c i f i e d t h a t the mother r e c e i v e s u p e r v i s e d v i s i t a t i o n , t h a t 

she submit t o a p s y c h o l o g i c a l e v a l u a t i o n , and t h a t she 

cooperate w i t h s e r v i c e s o f f e r e d by DHR. 

The j u v e n i l e c o u r t conducted an ore tenus dependency 

h e a r i n g . On March 16, 2012, the j u v e n i l e c o u r t e n t e r e d o r d e r s 

f i n d i n g each of the c h i l d r e n dependent and awarding c u s t o d y of 

them t o the m a t e r n a l g r a n d f a t h e r . The mother t i m e l y appealed. 

I n i t i a l l y , we note t h a t the m a t e r n a l g r a n d f a t h e r appeared 

pro se b e f o r e the j u v e n i l e c o u r t . D u r i n g the dependency 

h e a r i n g , the m a t e r n a l g r a n d f a t h e r i n d i c a t e d r e p e a t e d l y t h a t he 

d i d not know how t o p r o c e e d i n the dependency a c t i o n and t h a t 

he was h a v i n g d i f f i c u l t y q u e s t i o n i n g the mother because he was 

u n f a m i l i a r w i t h the p r o c e s s . The r e c o r d c o n t a i n s no 
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i n d i c a t i o n t h a t the m a t e r n a l g r a n d f a t h e r r e q u e s t e d the 

appointment of an a t t o r n e y t o r e p r e s e n t him, nor does i t 

r e f l e c t t h a t the j u v e n i l e c o u r t i n f o r m e d him of h i s r i g h t t o 

a p p o i n t e d c o u n s e l i f he c o u l d not a f f o r d an a t t o r n e y . See § 

12-15-305, A l a . Code 1975 (an a t t o r n e y may be a p p o i n t e d t o 

r e p r e s e n t an i n d i g e n t p e t i t i o n e r i n a dependency a c t i o n , and 

a c h i l d ' s l e g a l c u s t o d i a n i s e n t i t l e d t o a p p o i n t e d c o u n s e l i f 

he or she i s unable t o a f f o r d an a t t o r n e y ) . The j u v e n i l e 

c o u r t attempted t o a s s i s t the m a t e r n a l g r a n d f a t h e r t o some 

e x t e n t , and the e v i d e n c e from the dependency h e a r i n g i n d i c a t e s 

the f o l l o w i n g . 

When the c h i l d r e n were p l a c e d i n the m a t e r n a l 

g r a n d f a t h e r ' s custody, the mother, who was a t the time l i v i n g 

w i t h the c h i l d r e n i n Dothan, had been a r r e s t e d on charges of 

c h i l d endangerment and e l u d i n g law enforcement. I t i s 

u n d i s p u t e d t h a t , a t the time of the dependency h e a r i n g , the 

mother was no l o n g e r i n c a r c e r a t e d . The mother t e s t i f i e d t h a t 

the charges had been "taken c a r e o f " and t h a t she had p a i d a 

f i n e and was on p r o b a t i o n . 

A f t e r the c h i l d r e n were p l a c e d i n the m a t e r n a l 

g r a n d f a t h e r ' s c u s t o d y , DHR o f f e r e d the mother r e u n i f i c a t i o n 
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s e r v i c e s , i n c l u d i n g a p s y c h o l o g i c a l e v a l u a t i o n , c o u n s e l i n g , 

and s e r v i c e s through FOCUS. 1 The mother t e s t i f i e d t h a t she 

saw a Dr. Lopez a t a DHR-recommended m e n t a l - h e a l t h f a c i l i t y 

f o r a p p r o x i m a t e l y 10 t o 15 minutes and t h a t he d i d not p e r f o r m 

any t e s t i n g on h e r . The mother s t a t e d t h a t she b e l i e v e d t h a t 

v i s i t w i t h Dr. Lopez s a t i s f i e d the requirement t h a t she o b t a i n 

a p s y c h o l o g i c a l e v a l u a t i o n . The mother s t a t e d t h a t Dr. Lopez 

d i d not recommend t h a t she ta k e any m e d i c a t i o n and t h a t he 

i n s t e a d r e f e r r e d her t o a c o u n s e l o r . A c c o r d i n g t o the mother, 

she met w i t h the c o u n s e l o r f o u r times b e f o r e she moved t o O l d 

Town, F l o r i d a , i n mid t o l a t e January 2012. 

The mother t e s t i f i e d t h a t she had been on the w a i t i n g 

l i s t f o r FOCUS and had been t o l d i n January 2012 t h a t she was 

the next on the l i s t t o r e c e i v e s e r v i c e s . However, the mother 

a d m i t t e d t h a t she chose t o move t o F l o r i d a r a t h e r than w a i t t o 

p a r t i c i p a t e i n those r e u n i f i c a t i o n s e r v i c e s . 

The mother t e s t i f i e d t h a t a DHR s o c i a l worker a d v i s e d her 

t o move c l o s e r t o f a m i l y members. The mother t e s t i f i e d t h a t 

she moved t o F l o r i d a t o l i v e w i t h her mother so t h a t the 

1The r e c o r d does not e x p l a i n the e x a c t s e r v i c e s p r o v i d e d 
by FOCUS, but i t i s c l e a r t h a t t h a t agency p r o v i d e s some s o r t 
of in-home r e u n i f i c a t i o n s e r v i c e s . 
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m a t e r n a l grandmother c o u l d a s s i s t her w i t h the c h i l d r e n . The 

mother p r e s e n t e d e v i d e n c e r e g a r d i n g the adequacy of the 

m a t e r n a l grandmother's home f o r the c h i l d r e n . However, a t the 

dependency h e a r i n g , the mother t e s t i f i e d t h a t she d i d not 

i n t e n d t o l i v e w i t h the m a t e r n a l grandmother f o r l o n g and t h a t 

she was s e e k i n g her own r e s i d e n c e . 

The m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t the mother had 

m e n t a l - h e a l t h i s s u e s and t h a t she was unemployed. The 

m a t e r n a l g r a n d f a t h e r was unable t o e l a b o r a t e on h i s 

a l l e g a t i o n s r e g a r d i n g the mother's mental i l l n e s s , a l t h o u g h he 

d i d s t a t e t h a t the mother had i n f o r m e d him t h a t she had 

b i p o l a r d i s o r d e r . The m a t e r n a l g r a n d f a t h e r s t a t e d t h a t the 

c h i l d r e n were a " h a n d f u l " and t h a t he b e l i e v e d the mother 

needed a s s i s t a n c e w i t h t a k i n g c a r e of a l l t h r e e c h i l d r e n . The 

m a t e r n a l g r a n d f a t h e r a l s o t e s t i f i e d t h a t , when he took c u s t o d y 

of the c h i l d r e n , the o l d e s t c h i l d was accustomed t o t a k i n g 

care of the youngest c h i l d and t h a t the o l d e s t c h i l d t o l d him 

she had t o "do e v e r y t h i n g " t o ta k e care of the youngest c h i l d . 

The m a t e r n a l g r a n d f a t h e r p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t he had d i v o r c e d the m a t e r n a l grandmother when the mother 

was v e r y young and t h a t he had r e c e i v e d c u s t o d y of the mother 
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at t h a t time because of conduct of the m a t e r n a l grandmother. 

The m a t e r n a l g r a n d f a t h e r a l s o t e s t i f i e d t h a t the m a t e r n a l 

grandmother had m e n t a l - h e a l t h i s s u e s and t h a t she had been 

committed t o a t r e a t m e n t f a c i l i t y a t some p o i n t i n the p a s t . 

The m a t e r n a l g r a n d f a t h e r a l s o t e s t i f i e d t h a t the mother 

had not v i s i t e d the c h i l d r e n o f t e n w h i l e they were i n h i s 

cust o d y . He s t a t e d t h a t he had not known the mother's 

whereabouts i n the two months b e f o r e the March 15, 2012, 

dependency h e a r i n g and t h a t she would not p r o v i d e the m a t e r n a l 

g r a n d f a t h e r her t e l e p h o n e number. The m a t e r n a l g r a n d f a t h e r 

s t a t e d t h a t the mother had l a s t v i s i t e d the c h i l d r e n a t 

C h r i s t m a s . The m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t , b e f o r e 

the C h r i s t m a s v i s i t a t i o n , the mother had l a s t v i s i t e d the 

c h i l d r e n t h r e e t o f o u r months e a r l i e r . The m a t e r n a l 

g r a n d f a t h e r a l s o s t a t e d t h a t the mother d i d not b r i n g the 

c h i l d r e n any g i f t s d u r i n g the C h r i s t m a s v i s i t . The mother 

t e s t i f i e d t h a t she had not v i s i t e d the c h i l d r e n more r e g u l a r l y 

because she was l i v i n g i n F l o r i d a and she was concerned about 

the r e l i a b i l i t y of her v e h i c l e . 

A c c o r d i n g t o the m a t e r n a l g r a n d f a t h e r , the mother had 

c a l l e d the c h i l d r e n r e g u l a r l y when they were f i r s t p l a c e d i n 
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h i s home, b u t , he s t a t e d , the f r e q u e n c y of those c a l l s had 

g r e a t l y d i m i n i s h e d a f t e r a p e r i o d and t h a t the mother 

e v e n t u a l l y c a l l e d o n l y once e v e r y two t o t h r e e weeks. 

However, the m a t e r n a l g r a n d f a t h e r t e s t i f i e d , the f r e q u e n c y of 

the mother's t e l e p h o n e c a l l s t o the c h i l d r e n i n c r e a s e d 

s i g n i f i c a n t l y i n the weeks b e f o r e the dependency h e a r i n g . The 

mother's t e s t i m o n y s u p p o r t s the m a t e r n a l g r a n d f a t h e r ' s 

t e s t i m o n y t h a t the f r e q u e n c y and r e g u l a r i t y of those t e l e p h o n e 

c a l l s had g r e a t l y d i m i n i s h e d ; she s t a t e d t h a t she used t o c a l l 

the c h i l d r e n e v e r y day but t h a t , l a t e r , she c a l l e d o n l y once 

a week. 

The mother was not employed a t the time of the dependency 

h e a r i n g , but she s t a t e d t h a t she was l o o k i n g f o r a j o b . The 

mother r e c e i v e s S o c i a l S e c u r i t y d i s a b i l i t y b e n e f i t s , a l t h o u g h 

she i n s i s t e d a t the dependency h e a r i n g t h a t she d i d not know 

the reason she began r e c e i v i n g those b e n e f i t s . The mother 

d e n i e d t e l l i n g the m a t e r n a l g r a n d f a t h e r t h a t she was r e c e i v i n g 

those d i s a b i l i t y b e n e f i t s because she had b i p o l a r d i s o r d e r . 

The m a t e r n a l g r a n d f a t h e r a l s o e x p r e s s e d concern t h a t the 

mother would a g a i n take the c h i l d r e n t o Mexico t o l i v e . The 

r e c o r d c o n t a i n s l i t t l e e v i d e n c e r e g a r d i n g an i n c i d e n t i n which 
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the mother took the c h i l d r e n t o Mexico and r e t u r n e d t o the 

U n i t e d S t a t e s w i t h o u t them. The m a t e r n a l g r a n d f a t h e r 

t e s t i f i e d t h a t he " f o u g h t h a r d " t o o b t a i n the r e t u r n of the 

c h i l d r e n from Mexico a f t e r they had been t h e r e f o r a p e r i o d . 

The mother f i r s t argues on ap p e a l t h a t the ev i d e n c e d i d 

not s u p p o r t a f i n d i n g t h a t the c h i l d r e n are dependent. 

"'Our s t a n d a r d of r e v i e w of dependency 
d e t e r m i n a t i o n s i s w e l l s e t t l e d . 

"'"A f i n d i n g of dependency 
must be s u p p o r t e d by c l e a r and 
c o n v i n c i n g e v i d e n c e . § 
1 2 - 1 5 - 6 5 ( f ) [ , A l a . Code 1 9 7 5 ] [ 3 ] ; 
M.M.S. v. D.W., 735 So. 2d 1230, 
1233 ( A l a . C i v . App. 1999). 
However, m a t t e r s of dependency 
are w i t h i n the sound d i s c r e t i o n 
of the t r i a l c o u r t , and a t r i a l 
c o u r t ' s r u l i n g on a dependency 
a c t i o n i n which e v i d e n c e i s 
p r e s e n t e d ore tenus w i l l not be 
r e v e r s e d absent a showing t h a t 
the r u l i n g was p l a i n l y and 
p a l p a b l y wrong. R.G. v. Calhoun  
County Dep't of Human Res., 716 
So. 2d 219 ( A l a . C i v . App. 1998); 
G.C. v. G.D., 712 So. 2d 1091 
(A l a . C i v . App. 1997); and J.M.  
v. S t a t e Dep't of Human Res., 68 6 
So. 2d 1253 ( A l a . C i v . App. 
1996)." 

"'J.S.M. v. P.J., 902 So. 2d 89, 95 ( A l a . C i v . App. 
2004).' 
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" [ 3 ]The requirement t h a t a f i n d i n g of dependency must 
be s u p p o r t e d by c l e a r and c o n v i n c i n g e v i d e n c e b e f o r e 
the d i s p o s i t i o n a l phase of a dependency p r o c e e d i n g 
i s now c o d i f i e d a t § 12-15-311(a), A l a . Code 1975." 

J.L. v. W.E., 64 So. 3d 631, 634 ( A l a . C i v . App. 2010) 

( q u o t i n g L.A.C. v. T.S.C., 8 So. 3d 322, 326-27 ( A l a . C i v . 

App. 2008)). 

The mother i s c o r r e c t t h a t the reason c i t e d i n the 

i n i t i a l dependency p e t i t i o n f o r d e c l a r i n g the c h i l d r e n 

dependent was her i n c a r c e r a t i o n and t h a t , a t the time of the 

dependency h e a r i n g , she was no l o n g e r i n c a r c e r a t e d . R a t h e r , 

a t t h a t t i m e , the mother was on p r o b a t i o n r e l a t e d t o the 

charges on which she had been i n c a r c e r a t e d . However, we 

conclude t h a t o t h e r e v i d e n c e s u p p o r t e d the j u v e n i l e c o u r t ' s 

d e t e r m i n a t i o n t h a t the c h i l d r e n were dependent. 

The mother acknowledged some manner of m e n t a l - h e a l t h 

h i s t o r y , but she d e n i e d t e l l i n g the m a t e r n a l g r a n d f a t h e r t h a t 

she had b i p o l a r d i s o r d e r . The mother d e n i e d knowing why she 

r e c e i v e s S o c i a l S e c u r i t y d i s a b i l i t y b e n e f i t s . F u r t h e r , she 

c l a i m e d t o be unaware t h a t i n s e e i n g Dr. Lopez f o r what the 

c h i l d r e n ' s g u a r d i a n ad l i t e m c h a r a c t e r i z e d as a " m e d i c a t i o n 

check," she was not complying w i t h the requirement t h a t she 

submit t o a p s y c h o l o g i c a l e v a l u a t i o n . 
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A l s o , a t a p p r o x i m a t e l y the same time she c o u l d have been 

o f f e r e d r e u n i f i c a t i o n s e r v i c e s through FOCUS, the mother 

i n s t e a d e l e c t e d t o move t o another s t a t e where DHR c o u l d not 

p r o v i d e r e u n i f i c a t i o n s e r v i c e s or a s s e s s her p r o g r e s s i n 

c o m p l e t i n g those s e r v i c e s . That move a l s o meant t h a t the 

mother was f a r t h e r away from the c h i l d r e n , and i t made the 

p o s s i b i l i t y of v i s i t i n g them more d i f f i c u l t . 2 

The r e c o r d i n d i c a t e s t h a t the mother a t one p o i n t l e f t 

a l l t h r e e c h i l d r e n i n Mexico and t h a t the m a t e r n a l g r a n d f a t h e r 

was i n s t r u m e n t a l i n s e c u r i n g t h e i r r e t u r n t o the U n i t e d 

S t a t e s . A l t h o u g h t h a t i n c i d e n t d i d not s e r v e as the b a s i s f o r 

the c u r r e n t dependency a c t i o n , we note t h a t the c h i l d r e n were 

p l a c e d i n the m a t e r n a l g r a n d f a t h e r ' s c u s t o d y as a r e s u l t of 

the mother's b e i n g a r r e s t e d on child-endangerment charges, 

among o t h e r s ; the d e t a i l s of those charges are not s e t f o r t h 

i n the r e c o r d on a p p e a l . F u r t h e r , the e v i d e n c e p r e s e n t e d by 

the m a t e r n a l g r a n d f a t h e r i n d i c a t e s t h a t the mother v i s i t e d the 

2The mo t h e r had l i v e d i n D o t h a n . The m a t e r n a l 
g r a n d f a t h e r , w i t h whom t h e c h i l d r e n now r e s i d e , l i v e s i n 
M a r i e t t a , G e o r g i a . We t a k e j u d i c i a l n o t i c e t h a t Dothan i s 220 
m i l e s f r o m M a r i e t t a , G e o r g i a . O l d Town, F l o r i d a , where t h e 
m o t h e r now r e s i d e s , i s 220 m i l e s f r o m D o t h a n , b u t i t i s 3 4 5 
m i l e s f r o m M a r i e t t a , G e o r g i a . 
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c h i l d r e n or c a l l e d them o n l y i n f r e q u e n t l y d u r i n g the 11-month 

p e r i o d they r e s i d e d w i t h him a f t e r the dependency p e t i t i o n s 

were f i l e d . The mother t e s t i f i e d t h a t she c o u l d not v i s i t the 

c h i l d r e n more f r e q u e n t l y from F l o r i d a because she d i d not have 

the f i n a n c i a l a b i l i t y t o do so. However, the mother moved t o 

F l o r i d a i n January 2012, o n l y two months b e f o r e the dependency 

h e a r i n g . The e v i d e n c e i n d i c a t e s t h a t the mother's v i s i t s were 

i n f r e q u e n t b e f o r e t h a t move. The mother a d m i t t e d t h a t she 

e l e c t e d t o move t o F l o r i d a r a t h e r than s t a y i n Alabama and 

r e c e i v e r e u n i f i c a t i o n s e r v i c e s from DHR. Thus, from the 

f o r e g o i n g , the j u v e n i l e c o u r t c o u l d have c o n c l u d e d t h a t the 

mother was u n w i l l i n g or unable t o p r o p e r l y d i s c h a r g e her 

r e s p o n s i b i l i t i e s t o the c h i l d r e n or t h a t the c h i l d r e n were 

w i t h o u t a p a r e n t w i l l i n g and a b l e t o p r o v i d e f o r t h e i r c a r e . 

See § 12-15-102(8), A l a . Code 1975 ( d e f i n i n g the term 

"dependent c h i l d " ) . 

F u r t h e r , the e v i d e n c e a l s o i n d i c a t e s t h a t the mother has 

m e n t a l - h e a l t h i s s u e s . She d e n i e d u n d e r s t a n d i n g t h a t a 10-15 

minute c o n s u l t a t i o n w i t h a d o c t o r d i d not c o n s t i t u t e the 

p s y c h o l o g i c a l e x a m i n a t i o n t h a t DHR r e q u e s t e d and t o which the 

j u v e n i l e c o u r t had o r d e r e d her t o submit. In a d d i t i o n , the 
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mother d e n i e d t h a t she knew why she r e c e i v e d S o c i a l S e c u r i t y 

d i s a b i l i t y b e n e f i t s . Those a s p e c t s of the mother's t e s t i m o n y 

c o u l d have caused the j u v e n i l e c o u r t t o q u e s t i o n the mother's 

c r e d i b i l i t y . T h i s c o u r t does not have the same advantage as 

the j u v e n i l e c o u r t , which was i n the b e s t p o s i t i o n t o observe 

the w i t n e s s e s and a s s e s s t h e i r demeanor and c r e d i b i l i t y as 

the y t e s t i f i e d . J.S.M. v. P.J., 902 So. 2d 89, 96 ( A l a . C i v . 

App. 2004). "'[B]ecause the t r i a l c o u r t has the advantage of 

o b s e r v i n g the w i t n e s s e s ' demeanor and has a s u p e r i o r 

o p p o r t u n i t y t o a s s e s s t h e i r c r e d i b i l i t y , t h i s C ourt cannot 

a l t e r the t r i a l c o u r t ' s judgment u n l e s s i t i s so unsupported 

by the ev i d e n c e as t o be c l e a r l y and p a l p a b l y wrong.'" Ex  

p a r t e Fann, 810 So. 2d 631, 636 ( A l a . 2001) ( q u o t i n g Ex p a r t e  

D.W.W., 717 So. 2d 793, 795 ( A l a . 1998)). 

In her b r i e f on a p p e a l , the mother f o c u s e s on the 

m a t e r n a l g r a n d f a t h e r ' s c h a r a c t e r i z a t i o n of her as a "good 

mother." However, a f t e r making t h a t statement, the m a t e r n a l 

g r a n d f a t h e r a l s o s t a t e d t h a t the mother needed h e l p p a r e n t i n g 

the c h i l d r e n . The m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t he 

l o v e d the mother and wanted her t o have the c h i l d r e n . 

However, he p l e a d e d w i t h the c o u r t not t o r e t u r n a l l t h r e e 
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c h i l d r e n t o the mother a t one time because he d i d not b e l i e v e 

she c o u l d , even w i t h the a s s i s t a n c e of the m a t e r n a l 

grandmother, p r o p e r l y c a r e f o r the c h i l d r e n . 3 The substance 

and tone of h i s t e s t i m o n y can be summarized by h i s t e s t i m o n y 

t h a t " [ s ] h e ' s my daughter. She j u s t - - s h e j u s t don't have the 

mother i n s t i n c t . She needs h e l p t o become a mother w i t h t h i s 

many c h i l d r e n . " As mentioned e a r l i e r , the mother moved t o 

F l o r i d a b e f o r e she c o u l d take advantage of the r e u n i f i c a t i o n 

s e r v i c e s o f f e r e d by DHR. Given the t o t a l i t y of the ev i d e n c e 

i n the r e c o r d on a p p e a l , we cannot agree w i t h the mother t h a t 

the j u v e n i l e c o u r t ' s d e t e r m i n a t i o n t h a t the c h i l d r e n were 

dependent was not s u p p o r t e d by the e v i d e n c e . 

The mother a l s o argues on ap p e a l t h a t the j u v e n i l e c o u r t 

e r r e d i n f a i l i n g t o award her v i s i t a t i o n . We agree. The 

mother c i t e s a u t h o r i t y f o r the p r o p o s i t i o n t h a t i t i s e r r o r 

f o r a j u v e n i l e c o u r t t o l e a v e v i s i t a t i o n t o the d i s c r e t i o n of 

the p a r t y t o whom cust o d y of a dependent c h i l d i s awarded. 

P.D. v. S.S. , 67 So. 3d 128, 135-36 ( A l a . C i v . App. 2011); 

A.M.B. v. R.B.B., 4 So. 3d 468, 471-72 ( A l a . C i v . App. 2007). 

3The m a t e r n a l g r a n d f a t h e r proposed r e t u r n i n g the c h i l d r e n 
t o the mother's cu s t o d y one a t a ti m e . 
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However, i n t h i s case, the j u v e n i l e c o u r t d i d not award the 

mother any v i s i t a t i o n . 

Even a f t e r c h i l d r e n have been d e c l a r e d dependent, the 

c h i l d r e n ' s p a r e n t r e t a i n s c e r t a i n " r e s i d u a l r i g h t s , " 

i n c l u d i n g , among o t h e r s , the r i g h t t o v i s i t a t i o n w i t h the 

c h i l d . § 12-15-1(24), A l a . Code 1975. " T h i s c o u r t has 

r e p e a t e d l y s t a t e d t h a t the t r i a l c o u r t ' s o n l y parameter [ f o r 

awarding v i s i t a t i o n t o the p a r e n t of a dependent c h i l d ] i s the 

b e s t i n t e r e s t s and w e l f a r e of the c h i l d . " F l o y d v. Alabama  

Dep't of Human Res., 550 So. 2d 980, 981 ( A l a . C i v . App. 

1988). 

"In awarding v i s i t a t i o n r i g h t s r e l a t i n g t o the 
d i s p o s i t i o n of a 'dependent c h i l d ' p u r s u a n t t o § 
12-15-71(a) [now § 12-15-314, A l a . Code 1975], the 
t r i a l c o u r t i s g u i d e d by the 'best i n t e r e s t s of the 
c h i l d ' s t a n d a r d . See § 12-15-71(a)(4) ('If a c h i l d 
i s found t o be dependent, the c o u r t may make any of 
the f o l l o w i n g o r d e r s of d i s p o s i t i o n t o p r o t e c t the 
w e l f a r e of the c h i l d : ... (4) Make any ... o r d e r as 
the c o u r t i n i t s d i s c r e t i o n s h a l l deem t o be f o r the 
w e l f a r e and b e s t i n t e r e s t s of the c h i l d . ' ) . 

"'"'The d e t e r m i n a t i o n of p r o p e r 
v i s i t a t i o n ... i s w i t h i n the sound 
d i s c r e t i o n of the t r i a l c o u r t , and t h a t 
c o u r t ' s d e t e r m i n a t i o n s h o u l d not be 
r e v e r s e d absent a showing of an abuse of 
d i s c r e t i o n . ' Ex p a r t e B l a n d , 796 So. 2d 
340 ( A l a . 2000). '[C]ases i n Alabama have 
c o n s i s t e n t l y h e l d t h a t the p r i m a r y 
c o n s i d e r a t i o n i n s e t t i n g v i s i t a t i o n r i g h t s 
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i s the b e s t i n t e r e s t s and w e l f a r e of the 
c h i l d . Furthermore, each c h i l d v i s i t a t i o n 
case must be d e c i d e d on i t s own f a c t s and 
c i r c u m s t a n c e s . ' Fanning v. Fanning, 504 
So. 2d 737, 739 ( A l a . C i v . App. 1987) 
( c i t a t i o n s o m i t t e d ) . 'When the i s s u e of 
v i s i t a t i o n i s d e termined a f t e r o r a l 
p r o c e e d i n g s , t h e t r i a l c o u r t ' s 
d e t e r m i n a t i o n of the i s s u e w i l l not be 
d i s t u r b e d absent an abuse of d i s c r e t i o n or 
a showing t h a t i t i s p l a i n l y i n e r r o r . 
Andrews v. Andrews, 520 So. 2d 512 ( A l a . 
C i v . App. 1987). ' Dominick v. Dominick, 
622 So. 2d 402, 403 ( A l a . C i v . App. 

1993)."'" 

K.B. v. Cleburne Cnty. Dep't of Human Res., 897 So. 2d 379, 

387-88 ( A l a . C i v . App. 2004) ( q u o t i n g K.L.R. v. L.C.R., 854 

So. 2d 124, 132 ( A l a . C i v . App. 2003), q u o t i n g i n t u r n K.L.U.  

v. M.C., 809 So. 2d 837, 840-41 ( A l a . C i v . App. 2001)). 

In t h i s case, t h e r e i s no e v i d e n c e i n the r e c o r d on 

a p p e a l i n d i c a t i n g t h a t not awarding the mother v i s i t a t i o n 

would s e r v e the c h i l d r e n ' s b e s t i n t e r e s t s . In f a c t , the 

m a t e r n a l g r a n d f a t h e r advocated a summer v i s i t a t i o n p e r i o d f o r 

one or more of the c h i l d r e n t o enable the mother t o a c c l i m a t e 

t o c a r i n g f o r the c h i l d r e n when the y are r e t u r n e d t o her c a r e . 

A c c o r d i n g l y , we conclude t h a t the j u v e n i l e c o u r t e r r e d i n 

f a i l i n g t o award the mother v i s i t a t i o n w i t h the c h i l d r e n . We 

r e v e r s e the j u v e n i l e c o u r t ' s judgment i n s o f a r as i t f a i l e d t o 
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award the mother v i s i t a t i o n , and we remand the cause f o r the 

e n t r y of a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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