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THOMAS, Judge. 

Matthew Waters and V i c k y Waters a p p e a l from a summary 

judgment e n t e r e d by the M o b i l e C i r c u i t Court i n f a v o r of P a u l 

E n t e r p r i s e s , I n c . ( " P a u l " ) , i n the W a t e r s e s ' a c t i o n a g a i n s t 

P a u l s e e k i n g damages f o r i n j u r i e s Matthew s u s t a i n e d as a 
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r e s u l t of P a u l ' s a l l e g e d n e g l i g e n t and wanton a c t i o n s i n 

m a i n t a i n i n g i t s l o a d i n g dock. We r e v e r s e and remand. 

On September 11, 2008, Matthew was w o r k i n g as a t r u c k 

d r i v e r f o r Ace Hardware. On t h a t date he had d e l i v e r e d a 

shipment t o P a u l 1 and had backed the d e l i v e r y t r u c k up t o 

about f o u r i n c h e s from P a u l ' s l o a d i n g dock i n o r d e r t o u n l o a d 

the c o n t e n t s of the d e l i v e r y t r u c k . I t i s u n d i s p u t e d t h a t i t 

was Matthew's f i r s t t r i p t o P a u l ' s l o a d i n g dock and t h a t 

Matthew observed s e v e r a l P a u l employees p l a c e two metal p l a t e s 

upon the ground t o b r i d g e the s m a l l gap between the l o a d i n g 

dock and the d e l i v e r y t r u c k b e f o r e he began t o u n l o a d the 

c o n t e n t s of the d e l i v e r y t r u c k . I t i s a l s o u n d i s p u t e d t h a t 

P a u l employees had been u s i n g the two m e t a l p l a t e s t o b r i d g e 

the gap f o r s e v e r a l y e a rs because, the r e c o r d r e v e a l s , the 

l o a d i n g dock l e v e r had not been o p e r a t i o n a l s i n c e 2004. A f t e r 

w a t c h i n g the P a u l employees p l a c e the two metal p l a t e s on the 

ground t o b r i d g e the gap, Matthew i n q u i r e d about the usage of 

the m e t a l p l a t e s and then proceeded t o u n l o a d s e v e r a l l o a d s of 

i n v e n t o r y from the d e l i v e r y t r u c k t o the l o a d i n g dock by u s i n g 

a " p a l l e t j a c k . " However, on Matthew's f o u r t h or f i f t h t r i p 

1 P a u l i s an Ace Hardware f r a n c h i s e e d o i n g b u s i n e s s i n 
M o b i l e . 
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a c r o s s the m e t a l p l a t e s he q u i c k l y changed the d i r e c t i o n i n 

which he was w a l k i n g and the me t a l p l a t e s s h i f t e d and s l i p p e d 

out from underneath him, c a u s i n g him t o f a l l and s u s t a i n 

i n j u r i e s . Matthew sought m e d i c a l a t t e n t i o n as the r e s u l t of 

h i s i n j u r i e s . 

On August 19, 2009, the Waterses f i l e d a c o m p l a i n t i n the 

t r i a l c o u r t a v e r r i n g t h a t P a u l and s e v e r a l f i c t i t i o u s l y named 

p a r t i e s had been n e g l i g e n t and wanton i n m a i n t a i n i n g P a u l ' s 

l o a d i n g dock and by u t i l i z i n g m e t a l p l a t e s i n l i e u of 

m a i n t a i n i n g a f u n c t i o n a l l o a d i n g dock. The c o m p l a i n t a l s o 

c o n t a i n e d a l o s s - o f - c o n s o r t i u m c l a i m on b e h a l f of V i c k y . On 

September 23, 2009, P a u l answered the c o m p l a i n t and a s s e r t e d 

numerous a f f i r m a t i v e d e f e n s e s . The p a r t i e s conducted 

d i s c o v e r y . 

On September 28, 2011, P a u l f i l e d a motion f o r a summary 

judgment. I n i t s motion, P a u l argued t h a t the use of the 

met a l p l a t e s t o b r i d g e the gap between the d e l i v e r y t r u c k and 

the l o a d i n g dock was an open and obvious danger, which, i t 

s a i d , Matthew s h o u l d have r e c o g n i z e d i n the e x e r c i s e of 

r e a s o n a b l e c a r e . I t a l s o argued t h a t i t had no s u p e r i o r 

knowledge t h a t the m e t a l p l a t e s c o u l d s h i f t and, t h u s , t h a t i t 
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c o u l d not have warned Matthew of such a r i s k . P a u l a t t a c h e d 

e x c e r p t s from Matthew's d e p o s i t i o n t o i t s motion f o r a summary 

judgment. On November 15, 2011, the Waterses f i l e d a response 

i n o p p o s i t i o n t o the summary-judgment motion. I n t h e i r 

response, the Waterses argued t h a t the usage of the m e t a l 

p l a t e s may have been open but t h a t t h e r e were genuine i s s u e s 

of m a t e r i a l f a c t r e g a r d i n g whether the usage of the m e t a l 

p l a t e s was an obvious danger. The Waterses a t t a c h e d the 

a f f i d a v i t and d e p o s i t i o n t e s t i m o n y of Matthew; the d e p o s i t i o n 

t e s t i m o n y of R a l p h P a u l , P a u l ' s c o r p o r a t e r e p r e s e n t a t i v e ; the 

a f f i d a v i t and d e p o s i t i o n t e s t i m o n y of Dr. James Dobbs, the 

W a t e r s e s ' e x p e r t w i t n e s s ; the d e p o s i t i o n t e s t i m o n y of Dr. 

R o b e r t Z a r z o u r , Matthew's t r e a t i n g p h y s i c i a n ; and the 

c o m p l a i n t as e x h i b i t s i n s upport of t h e i r response. 

On January 11, 2012, the t r i a l c o u r t e n t e r e d a summary 

judgment i n f a v o r of P a u l on a l l the W a t e r s e s ' c l a i m s . 

S p e c i f i c a l l y , the t r i a l c o u r t ' s judgment s t a t e s : 

" [ T ] h e Court i s of the o p i n i o n t h a t the m e t a l p l a t e s 
as p l a c e d and observed by [Matthew] c o n s t i t u t e d an 
open and o b v i o u s c o n d i t i o n on [ P a u l ] ' s p r o p e r t y 
which [Matthew], i n the e x e r c i s e of r e a s o n a b l e c a r e , 
s h o u l d have r e c o g n i z e d . A c c o r d i n g l y , f o r the reasons 
s e t f o r t h i n [ P a u l ] ' s M o tion f o r Summary Judgment, 
the motion f o r summary judgment i s hereby g r a n t e d 
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and the C o u r t e n t e r s judgment i n f a v o r of [ P a u l ] on 
a l l c l a i m s . " 

On F e b r u a r y 8, 2012, the Waterses f i l e d a motion t o 

a l t e r , amend, or v a c a t e the t r i a l c o u r t ' s judgment. On 

F e b r u a r y 14, 2012, the t r i a l c o u r t d e n i e d the Waterses' 

postjudgment motion. The Waterses t i m e l y a p p e a l e d t o our 

supreme c o u r t , which t r a n s f e r r e d the a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

"We r e v i e w a summary judgment de novo. American  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d of r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e of m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e of 
m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
"evidence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved." 
In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
to draw.' 

"Nationwide Prop. & Cas. I n s . Co.[ v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
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2000)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 

2002). 

On a p p e a l , the Waterses argue t h a t the t r i a l c o u r t e r r e d 

i n e n t e r i n g a summary judgment i n f a v o r of P a u l on t h e i r 

c l a i m s because, they contend, t h e r e were genuine i s s u e s of 

m a t e r i a l f a c t r e g a r d i n g whether the usage of the m etal p l a t e s 

was an open and obvious danger. S p e c i f i c a l l y , t h e y h i g h l i g h t 

the f a c t t h a t Dr. Dobbs's a f f i d a v i t i n d i c a t e s t h a t Matthew 

c o u l d not have a p p r e c i a t e d the danger posed by the m e t a l 

p l a t e s and t h a t Matthew's a f f i d a v i t i n d i c a t e d t h a t he " o n l y 

b r i e f l y " n o t i c e d the p l a t e s and t h a t he " d i d not a p p r e c i a t e 

t h a t the p l a t e s posed any danger." In response, P a u l argues 

t h a t the t r i a l c o u r t d i d not e r r i n c o n c l u d i n g as a m a t t e r of 

law t h a t the usage of the m etal p l a t e s was an open and obvious 

danger because, i t says, whether a c o n d i t i o n i s open and 

obvious i s e v a l u a t e d under an o b j e c t i v e s t a n d a r d and, t h u s , 

"the q u e s t i o n i s whether the danger s h o u l d have been observed, 

not whether i n f a c t i t was c o n s c i o u s l y a p p r e c i a t e d . " Jones  

Food Co. v. Shipman, 981 So. 2d 355, 362 ( A l a . 2006). 

Moreover, i t a g a i n argues t h a t the e v i d e n c e i n d i c a t e s t h a t i t 
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l a c k e d any s u p e r i o r knowledge of the danger t h a t caused 

Matthew's i n j u r i e s . 

In t h i s case, Matthew was an i n v i t e e when he began u s i n g 

the m etal p l a t e s and l o a d i n g dock a t P a u l ' s f a c i l i t y . See  

Lamson & S e s s i o n s B o l t Co. v. McCarty, 234 A l a . 60, 63, 173 

So. 388, 391 (1937) ( f i n d i n g t h a t a d e l i v e r y d r i v e r was an 

i n v i t e e a t the time of the a c c i d e n t ) . The w e l l e s t a b l i s h e d 

r u l e i s t h a t an i n v i t o r owes a duty t o an i n v i t e e t o keep i t s 

premises i n a r e a s o n a b l y s a f e c o n d i t i o n and t o warn an i n v i t e e 

of any danger about which the i n v i t o r has a s u p e r i o r knowledge 

or t h a t i s not open and o b v i o u s . I d . S p e c i f i c a l l y , i n 

Q u i l l e n v. Q u i l l e n , 388 So. 2d 985, 989 ( A l a . 1980), our 

supreme c o u r t d i s c u s s e d the duty an i n v i t o r owes t o an i n v i t e e 

as f o l l o w s : 

" I n the d e f i n i t i v e case of Lamson & S e s s i o n s  
B o l t Co. v. McCarty, 234 A l a . 60, 173 So. 388 
(1937), t h i s Court d i s c u s s e d a t l e n g t h the duty owed 
by a landowner t o an i n v i t e e . A t 234 A l a . 63, 173 
So. 391, the Court h e l d : 

" ' T h i s c o u r t i s f i r m l y committed t o the 
p r o p o s i t i o n t h a t the occupant of premises 
i s bound t o use r e a s o n a b l e care and 
d i l i g e n c e t o keep the premises i n a s a f e 
c o n d i t i o n f o r the access of persons who 
come t h e r e o n by h i s i n v i t a t i o n , e x p r e s s e d 
or i m p l i e d , f o r the t r a n s a c t i o n of 
b u s i n e s s , or f o r any o t h e r purpose 
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b e n e f i c i a l t o h i m ; o r , i f h i s premises are 
i n any r e s p e c t dangerous, he must g i v e such 
v i s i t o r s s u f f i c i e n t warning of the danger 
t o enable them, by the use of o r d i n a r y 
c a r e , t o a v o i d i t . G eis v. Tennessee C o a l ,  
I r o n & R.R. Co., 143 A l a . 299, 39 So. 301 
[ ( 1 9 0 5 ) ] . 

" ' T h i s r u l e ... i n c l u d e s (a) the duty 
t o warn an i n v i t e e of danger, of which he 
knows, or ought t o know, and of which the 
i n v i t e e i s i g n o r a n t ; and (b) the duty t o 
use r e a s o n a b l e care t o have the premises t o 
which he i s i n v i t e d i n a r e a s o n a b l y s a f e 
c o n d i t i o n f o r such contemplated uses, and 
w i t h i n the c o n t e m p l a t e d i n v i t a t i o n . ' 

" T h e r e f o r e , as a g e n e r a l r u l e , an i n v i t o r w i l l not 
be l i a b l e f o r i n j u r i e s t o an i n v i t e e r e s u l t i n g from 
a danger which was known t o the i n v i t e e or s h o u l d 
have been observed by the i n v i t e e i n the e x e r c i s e of 
r e a s o n a b l e c a r e . As s t a t e d by the Court i n Lamson &  
S e s s i o n s B o l t Co., s u p r a , a t 234 A l a . 63, 173 So. 
391: 

" ' I n 45 C.J. § 244, p. 837, the r u l e 
i s thus s t a t e d : "The duty t o keep premises 
s a f e f o r i n v i t e e s a p p l i e s o n l y t o the 
d e f e c t s or c o n d i t i o n s which are i n the 
n a t u r e of hidden dangers, t r a p s , s n a r e s , 
p i t f a l l s , and the l i k e , i n t h a t they are 
not known t o the i n v i t e e , and would not be 
observed by him i n the e x e r c i s e of o r d i n a r y 
c a r e . The i n v i t e e assumes a l l normal or 
o r d i n a r y r i s k s a t t e n d a n t upon the use of 
the p r e m i s e s , and the owner or occupant i s 
under no duty t o r e c o n s t r u c t or a l t e r the 
premises so as t o o b v i a t e known and obvious 
dangers, nor i s he l i a b l e f o r i n j u r y t o an 
i n v i t e e r e s u l t i n g from a danger which was 
obvious or s h o u l d have been observed i n the 
e x e r c i s e of r e a s o n a b l e c a r e . " ' 
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"Accord, McRee v. Woodward I r o n Co., 279 A l a . 88, 
182 So. 2d 209 (1966); C l a y b r o o k e v. B e n t l y , 260 
Ala 678 72 So. 2d 412 (1954). The e n t i r e b a s i s of A l a . 678, 72 So. 
an i n v i t o r ' s l i a b i l i t y r e s t s upon h i s s u p e r i o r 
knowledge of the danger which causes the i n v i t e e ' s 
i n j u r i e s . Gray v. M o b i l e Greyhound Park, L t d . , 370 
So. 2d 1384 ( A l a . 1979); T i c e v. T i c e , 361 So. 2d 
1051 ( A l a . 1978) . T h e r e f o r e , i f t h a t s u p e r i o r 
knowledge i s l a c k i n g , as when the danger i s o b v i o u s , 
the i n v i t o r cannot be h e l d l i a b l e . " 

T h i s c o u r t i n S h e i k h v. Lakeshore F o u n d a t i o n , 64 So. 3d 

1055, 1059 ( A l a . C i v . App. 2010), i n d i c a t e d t h a t under Alabama 

law the i s s u e whether a c o n d i t i o n i s open and obvious i s 

a n a l y z e d under an o b j e c t i v e s t a n d a r d . "[T]he focus of our 

premises l i a b i l i t y law i s not on the c a r e t h a t may have been 

e x e r c i s e d by the i n v i t e e ... , but on r e l i e v i n g a premises 

owner of a l e g a l l i a b i l i t y where an i n v i t e e knew of the danger 

t h a t caused the i n j u r y or s h o u l d have observed t h a t danger 

through the e x e r c i s e of r e a s o n a b l e c a r e . " Ex p a r t e I n d u s t r i a l  

D i s t r i b . S e r v s . Warehouse, I n c . , 709 So. 2d 16, 20-21 ( A l a . 

1997). 

However, our supreme c o u r t has a l s o s t a t e d : 

"'A c o n d i t i o n i s " o b v i o u s " i f the r i s k i s apparent 
t o , and of the type t h a t would be r e c o g n i z e d by, a 
r e a s o n a b l e p e r s o n i n the p o s i t i o n of the i n v i t e e . ' 
Woodward [v. H e a l t h Care Auth. of H u n t s v i l l e ] , 727 
So. 2d [814,] 816 [ ( A l a . C i v . App. 1998)]. 'A 
c o n d i t i o n i s "known" i f the i n v i t e e i s aware of the 
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e x i s t e n c e of the c o n d i t i o n and a p p r e c i a t e s the 
danger i t i n v o l v e s . ' I d . 'Questions of openness and 
obvio u s n e s s of a d e f e c t or danger and of an 
[ i n v i t e e ' s ] knowledge are g e n e r a l l y not t o be 
r e s o l v e d on a motion f o r summary judgment.' Ha r d i n g  
v. P i e r c e Hardy R e a l E s t a t e , 628 So. 2d 461, 463 
( A l a . 1993). See a l s o Woodward, s u p r a . A d d i t i o n a l l y , 
' t h i s C ourt has i n d i c a t e d t h a t even though a d e f e c t  
i s open and o b v i o u s , an i n j u r e d i n v i t e e i s not 
b a r r e d from r e c o v e r y where the i n v i t e e , a c t i n g 

• v l , , ^ ^ 4 - - ^ ^ ^ ^ ^ ^ -I- ̂  4 - 1 - , ^ ^ ^ ^ ^ ^ ^ -P 4 - 1 - , ^ r e a s o n a b l y , d i d not a p p r e c i a t e the danger of the  
d e f e c t . ' Young v. La Q u i n t a Inns, I n c . , 682 So. 2d 
402, 404 ( A l a . 1996)." 

Ex p a r t e K r a a t z , 775 So. 2d 801, 803-04 ( A l a . 2000) (emphasis 

added). 

In the p r e s e n t case, P a u l p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t Matthew ob s e r v e d the P a u l employees p l a c e two me t a l 

p l a t e s on the ground t o b r i d g e the gap between the d e l i v e r y 

t r u c k and the l o a d i n g dock d u r i n g d a y l i g h t hours, t h a t Matthew 

i n q u i r e d about the broken l o a d i n g - d o c k l e v e r and the usage of 

the m e t a l p l a t e s , and t h a t Matthew walked a c r o s s the m e t a l 

p l a t e s s e v e r a l times d u r i n g the p r o c e s s of u n l o a d i n g the 

d e l i v e r y t r u c k b e f o r e the a c c i d e n t . Thus, P a u l p r e s e n t e d 

e v i d e n c e d e m o n s t r a t i n g t h a t t h e r e was no genuine i s s u e of 

m a t e r i a l f a c t and t h a t i t was e n t i t l e d t o a judgment as a 

mat t e r of law because the u n d i s p u t e d e v i d e n c e i n d i c a t e d t h a t 

the usage of the me t a l p l a t e s was an open and obvious danger 
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t h a t Matthew s h o u l d have observed i n the e x e r c i s e of 

r e a s o n a b l e care under the s t a n d a r d s e t out i n Q u i l l e n , 388 So. 

2d a t 989. A c c o r d i n g l y , the burden s h i f t e d t o the Waterses, 

the nonmovants, t o p r e s e n t s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g 

t h a t t h e r e was a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g 

P a u l ' s duty t o Matthew. See Lee v. C i t y of Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1992). 

In t h e i r response, the Waterses a t t a c h e d numerous 

e x h i b i t s . S p e c i f i c a l l y , they a t t a c h e d Matthew's a f f i d a v i t 

t h a t s t a t e s , i n p e r t i n e n t p a r t : 

"3. On [September 11, 2008], I had no knowledge 
about the l o a d i n g or u n l o a d i n g system i n p l a c e by 
[ P a u l ] . When I a r r i v e d , I watched two workers put 
down me t a l p l a t e s but I d i d not know the p r e c i s e 
w e i g h t , s i z e or whether t h e s e [ ] m e tal p l a t e s were 
se c u r e d . I assumed t h a t the me t a l p l a t e s would be 
secure or were s a f e based on the r e p r e s e n t a t i o n s or 
a c t i o n s of the workers t h e r e . 

"4. I saw the p l a t e s o n l y b r i e f l y and so d i d not 
a p p r e c i a t e t h a t the p l a t e s posed any danger a t the 
time. That i s , from the time I opened the back door 
of my t r a i l e r and the moment i t took the [Paul] 
workers t o put the p l a t e s down and f o r me t o see 
them do t h a t , we then s t a r t e d u n l o a d i n g . I t appeared 
t h a t t h e s e workers had used these metal p l a t e s t o 
b r i d g e the gap between v a r i o u s t r a i l e r s and the 
l o a d i n g dock f o r a v e r y l o n g t i m e . 

"5. I assumed t h a t these workers had used these 
p l a t e s f o r a w h i l e and t h a t they were s a f e . I d i d 
not a p p r e c i a t e t h a t these workers would put me i n a 
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dangerous s i t u a t i o n . I a l s o assumed t h a t maybe these 
m e t a l p l a t e s were somehow s e c u r e . A t the time, I d i d 
not a p p r e c i a t e the dangerous s i t u a t i o n t h i s m e tal 
b r i d g e posed f o r me t o s t e p or p i v o t on." 

A d d i t i o n a l l y , the Waterses a t t a c h e d Dr. Dobbs's a f f i d a v i t 

and d e p o s i t i o n t e s t i m o n y , which i n d i c a t e d t h a t , i n h i s o p i n i o n 

as a p r o f e s s i o n a l e n g i n e e r , Matthew c o u l d not have a p p r e c i a t e d 

the r i s k and danger posed by the m e tal p l a t e s . Dr. Dobbs 

e x p l a i n e d t h a t h i s c a l c u l a t i o n s had r e v e a l e d t h a t the m e t a l 

p l a t e s a t i s s u e had a c o e f f i c i e n t of f r i c t i o n of .33 and, 

t h u s , t h a t t h e y had a p r o p e n s i t y t o s l i d e and s h i f t when a 

c e r t a i n type of h o r i z o n t a l f o r c e was a p p l i e d t o them, such as 

the f o r c e a p p l i e d when Matthew a b r u p t l y changed d i r e c t i o n . 

Dr. Dobbs noted t h a t an average o b s e r v e r c o u l d not have 

a p p r e c i a t e d the danger of the p r o p e n s i t y of the m e t a l p l a t e s 

t o s l i d e based on t h e i r c o e f f i c i e n t of f r i c t i o n . Furthermore, 

Dr. Dobbs t e s t i f i e d t h a t i t appeared t h a t P a u l had 

c o n s i s t e n t l y used the m e t a l p l a t e s as the means t o b r i d g e the 

gap between the d e l i v e r y t r u c k s and the l o a d i n g dock w i t h o u t 

any i n c i d e n t , and, t h u s , he s t a t e d , n e i t h e r P a u l nor Matthew 

"had a reason t o know t h a t these [metal p l a t e s ] c o u l d be 

hazardous." 

12 



2110683 

F i n a l l y , the Waterses a t t a c h e d Ralph P a u l ' s d e p o s i t i o n 

t e s t i m o n y t o t h e i r response. In h i s d e p o s i t i o n , R a l p h , P a u l ' s 

c o r p o r a t e r e p r e s e n t a t i v e , t e s t i f i e d t h a t P a u l had been u s i n g 

the m e tal p l a t e s s i n c e 2004 and t h a t the dock l e v e r had not 

been o p e r a t i o n a l t hroughout the time t h a t P a u l had o c c u p i e d 

the p r e m i s e s . He f u r t h e r i n d i c a t e d t h a t P a u l d i d not have any 

s u p e r i o r knowledge of any danger a s s o c i a t e d w i t h the usage of 

the m e t a l p l a t e s a t the time of Matthew's i n j u r y . 

T h e r e f o r e , the Waterses p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t , a l t h o u g h Matthew had observed the m e t a l p l a t e s b e i n g 

p l a c e d on the ground, he d i d not a p p r e c i a t e any r i s k 

a s s o c i a t e d w i t h the usage of the metal p l a t e s due t o the P a u l 

employees' a c t i o n s and r e p r e s e n t a t i o n s on September 11, 2008. 

F u r t h e r , t h e y p r e s e n t e d e x p e r t t e s t i m o n y v i a Dr. Dobbs's 

a f f i d a v i t and d e p o s i t i o n i n d i c a t i n g t h a t Matthew c o u l d not 

have a p p r e c i a t e d the r i s k and danger a s s o c i a t e d w i t h the usage 

of the m e t a l p l a t e s and t h a t P a u l i t s e l f was unaware of the 

danger a s s o c i a t e d w i t h the usage of the m e t a l p l a t e s . 

A c c o r d i n g l y , the e v i d e n c e taken i n the l i g h t most f a v o r a b l e t o 

the Waterses i n d i c a t e d t h a t Matthew, " a c t i n g r e a s o n a b l y , d i d 

not a p p r e c i a t e [and c o u l d not have a p p r e c i a t e d ] the danger of 
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the d e f e c t " i n t h i s case — the usage of the m e t a l p l a t e s . Ex  

p a r t e K r a a t z , 775 So. 2d a t 804. Thus, we conclude t h a t the 

Waterses p r e s e n t e d s u b s t a n t i a l e v i d e n c e d e m o n s t r a t i n g t h a t 

t h e r e was a genuine i s s u e of m a t e r i a l f a c t as t o whether a 

danger t h a t even P a u l had not observed over the f o u r - y e a r 

p e r i o d i t had used the m e t a l p l a t e s was an open and obvious 

danger. See Ex p a r t e K r a a t z , 775 So. 2d a t 804 ( r e v e r s i n g t h i s 

c o u r t ' s a f f i r m a n c e of a summary judgment i n f a v o r of the 

i n v i t o r by c o n c l u d i n g t h a t the f a c t s i n d i c a t e d t h a t whether an 

u n p a i n t e d speed bump was an open and obvious danger was a 

q u e s t i o n f o r the t r i e r of f a c t ) ; and Howard v. Andy's S t o r e  

f o r Men, 757 So. 2d 1208 ( A l a . C i v . App. 2000) ( r e v e r s i n g a 

t r i a l c o u r t ' s summary judgment i n f a v o r of the i n v i t o r by 

c o n c l u d i n g t h a t whether the e l e v a t i o n of the s i d e w a l k was an 

open and obvious c o n d i t i o n was a q u e s t i o n f o r the t r i e r of 

f a c t ) . 

A c c o r d i n g l y , because the Waterses p r e s e n t e d s u b s t a n t i a l 

e v i d e n c e i n d i c a t i n g t h a t Matthew d i d not a p p r e c i a t e the danger 

a s s o c i a t e d w i t h the usage of the m e t a l p l a t e s and because "the 

p l a i n t i f f ' s a p p r e c i a t i o n of the danger i s , almost always, a 

q u e s t i o n of f a c t f o r the d e t e r m i n a t i o n of the [ t r i e r of 
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f a c t ] , " F.W. Woolworth Co. v. Bradbury, 273 A l a . 392, 396, 140 

So. 2d 824, 827 (1962), we r e v e r s e the summary judgment i n 

f a v o r of P a u l on the Waterses' c l a i m s , and we remand the cause 

f o r f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

Thompson, P.J., and Bryan and Moore, J J . , concur. 

P i t t m a n , J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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