
REL: 01/11/2013 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2012-2013 

2110699 

K.W.M. 

v. 

P.N.M. 

Appeal from Jefferson C i r c u i t Court 
(DR-10-900296) 

THOMPSON, P r e s i d i n g Judge. 

P.N.M. ("the w i f e " ) f i l e d a c o m p l a i n t s e e k i n g a d i v o r c e 

from K.W.M. ("the husband"). In her c o m p l a i n t , the w i f e 

sought an award of cus t o d y of the two minor c h i l d r e n of the 

mar r i a g e , a d i v i s i o n of the m a r i t a l a s s e t s and d e b t s , an award 
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of alimony, and an award of an a t t o r n e y f e e . In her 

c o m p l a i n t , the w i f e sought a d i v o r c e on the ground of 

i n c o m p a t i b i l i t y . 

The p a r t i e s reached an agreement r e g a r d i n g pendente l i t e 

s u p p o r t . On May 24, 2010, the t r i a l c o u r t e n t e r e d an o r d e r 

i n c o r p o r a t i n g the terms of the p a r t i e s ' agreement; t h a t o r d e r 

p r o v i d e d t h a t the husband d e p o s i t i n t o the p a r t i e s ' j o i n t 

c h e c k i n g account the amount of $3,500 eve r y two weeks and t h a t 

the w i f e was t o pay c e r t a i n h o u s e h o l d expenses from those 

funds. 

On March 9, 2011, the husband answered and c o u n t e r c l a i m e d 

f o r a d i v o r c e s e e k i n g an award of j o i n t c u s t o d y of the 

p a r t i e s ' c h i l d r e n and an e q u i t a b l e d i v i s i o n of the p a r t i e s ' 

a s s e t s . In h i s c o u n t e r c l a i m , the husband a l l e g e d t h a t the 

w i f e had committed a d u l t e r y d u r i n g the m a r r i a g e . We note 

t h a t , d u r i n g the f i n a l h e a r i n g i n t h i s m a t t e r , the w i f e 

a l l e g e d a d u l t e r y on the p a r t of the husband. 

On March 14, 2011, the t r i a l c o u r t e n t e r e d an o r d e r 

r e q u i r i n g the husband t o endorse t o the w i f e a check f o r 

$16,000 t o compensate her f o r an a r r e a r a g e i n pendente l i t e 

s u p p o r t . In t h a t March 14, 2011, o r d e r , the t r i a l c o u r t a l s o 
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o r d e r e d the husband t o comply w i t h d i s c o v e r y r e q u e s t s by March 

24, 2011, and i t o r d e r e d the husband pay $100 per day as a 

s a n c t i o n f o r e v e r y day a f t e r March 24, 2011, t h a t the husband 

f a i l e d t o produce responses t o d i s c o v e r y . 

The t r i a l c o u r t conducted an ore tenus h e a r i n g over the 

course of f o u r days. On December 28, 2011, the t r i a l c o u r t 

e n t e r e d a judgment i n which i t d i v o r c e d the p a r t i e s , awarded 

cust o d y of the c h i l d r e n t o the w i f e s u b j e c t t o the husband's 

v i s i t a t i o n r i g h t s , f a s h i o n e d a p r o p e r t y d i v i s i o n and alimony 

award, and awarded the w i f e an a t t o r n e y f e e . The husband 

f i l e d a postjudgment motion and a r e q u e s t t h a t the t r i a l c o u r t 

s t a y enforcement of the d i v o r c e judgment. The t r i a l c o u r t 

e n t e r e d a postjudgment o r d e r d e n y i n g those r e q u e s t s , and the 

husband t i m e l y appealed. 

The p a r t i e s m a r r i e d i n 1995. Two c h i l d r e n , ages 17 and 

15 a t the time of the ore tenus h e a r i n g , were born of the 

p a r t i e s ' m a r r i a g e . The p a r t i e s s e p a r a t e d i n A p r i l 2010. The 

p a r t i e s agreed t h a t the w i f e would r e c e i v e p r i m a r y p h y s i c a l 

c u s t o d y of the c h i l d r e n and t h a t the husband would r e c e i v e 

v i s i t a t i o n w i t h the c h i l d r e n . Thus, the t e s t i m o n y of the 

w i t n e s s e s and the a p p r o x i m a t e l y 540 pages of e x h i b i t s t h a t 
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were a d m i t t e d i n t o e v i d e n c e over the course of the 4-day 

d i v o r c e h e a r i n g f o c u s e d on the p a r t i e s ' c l a i m s p e r t a i n i n g t o 

the d i v i s i o n of m a r i t a l a s s e t s and debt, alimony, and a t t o r n e y 

f e e s . 

The w i f e has a d o c t o r a t e degree i n b i o l o g i c a l 

a n t h r o p o l o g y , and she has worked i n the p a s t as a c o l l e g e 

p r o f e s s o r . The w i f e l e f t her j o b as a p r o f e s s o r t o r e a r the 

p a r t i e s ' c h i l d r e n , and she a s s i s t e d the husband f o r s e v e r a l 

years i n the b u s i n e s s he s t a r t e d . The w i f e worked a t a 

p r i v a t e s c h o o l as a t e a c h e r from 2007 through 2009. 

The w i f e was d i a g n o s e d w i t h m u l t i p l e s c l e r o s i s 

a p p r o x i m a t e l y 17 years ago, a l t h o u g h she has not y e t 

e x p e r i e n c e d severe symptoms of t h a t d i s e a s e . The w i f e 

t e s t i f i e d , however, t h a t she becomes f a t i g u e d i n the 

a f t e r n o o n s and t h a t she o f t e n s u f f e r s from m i g r a i n e s . The 

w i f e t e s t i f i e d t h a t she was w i l l i n g t o seek employment but 

t h a t she needed a j o b t h a t would a l l o w her t o be home when the 

p a r t i e s ' c h i l d r e n were out of s c h o o l and t h a t would 

accommodate her f a t i g u e and m i g r a i n e s . 1 

1The r e c o r d i n d i c a t e s t h a t the p a r t i e s ' 1 5 - y e a r - o l d 
daughter has s t r u g g l e d w i t h d e p r e s s i o n and was h o s p i t a l i z e d 
f o r a p e r i o d d u r i n g the pendency of t h i s a c t i o n . The w i f e 
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The w i f e t e s t i f i e d t h a t , d u r i n g the pendency of the 

d i v o r c e l i t i g a t i o n , she had attempted t o l o c a t e employment 

from s e v e r a l s o u rces and had e i t h e r not been o f f e r e d the j o b 

or had d e c i d e d not t o ac c e p t an o f f e r of employment. The w i f e 

t e s t i f i e d t h a t one j o b i n which she had been i n t e r e s t e d would 

have r e q u i r e d her t o t r a v e l , and she s t a t e d t h a t she was 

unable t o do t h a t because she needed t o be home f o r the 

c h i l d r e n . 

At times d u r i n g the pendency of t h i s a c t i o n , the w i f e 

worked p a r t - t i m e f o r a f r i e n d , R obert Smith. The w i f e 

t e s t i f i e d t h a t she stopped w o r k i n g f o r S m ith a month b e f o r e 

the d i v o r c e h e a r i n g because, she s a i d , he no l o n g e r needed her 

h e l p . The w i f e acknowledged t h a t she had t e s t i f i e d d u r i n g her 

d e p o s i t i o n t h a t S m ith was t o pay her $25 p e r hour p l u s a 

commission. However, a t the time of the d e p o s i t i o n , a l t h o u g h 

she had been w o r k i n g f o r Smith f o r f o u r months, the w i f e had 

not y e t r e c e i v e d a paycheck. At the f i n a l h e a r i n g , the w i f e 

t e s t i f i e d t h a t she had worked on a " b a r t e r system" f o r S m i t h ; 

t e s t i f i e d t h a t , a l t h o u g h the daughter's c o n d i t i o n has 
improved, she b e l i e v e d t h a t i t was n e c e s s a r y t h a t she be home 
to s u p e r v i s e the daughter when p o s s i b l e . 
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she e x p l a i n e d t h a t S m ith had pu r c h a s e d g r o c e r i e s f o r her and 

the c h i l d r e n . 

The r e c o r d i n d i c a t e s t h a t the w i f e had some s o r t of 

p e r s o n a l r e l a t i o n s h i p w i t h S m i t h . I n a d d i t i o n , the husband 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the w i f e had photographs of 

a naked man and o t h e r photographs of h e r s e l f a t l e a s t 

p a r t i a l l y naked on her c e l l u l a r t e l e p h o n e and on her computer. 

The e v i d e n c e might s u p p o r t a c o n c l u s i o n t h a t the w i f e had an 

e x t r a m a r i t a l r e l a t i o n s h i p w i t h the husband of the husband's 

s i s t e r . When asked by the husband whether she had a s e x u a l 

r e l a t i o n s h i p w i t h S m ith or any o t h e r man, the w i f e r e f u s e d t o 

answer, c i t i n g the F i f t h Amendment. 

The husband had worked f o r a p p r o x i m a t e l y 13 years as a 

p o l i c e o f f i c e r . He met the w i f e w h i l e he was p u r s u i n g h i s 

b a c h e l o r ' s degree i n p h y s i c a l t h e r a p y . The husband had worked 

as an p h y s i c a l t h e r a p i s t f o r a p e r i o d . I n 2003, the husband 

s t a r t e d a b u s i n e s s , S o l u t i o n s Therapy ("the b u s i n e s s " ) , t h a t 

p r o v i d e s p h y s i c a l - t h e r a p y and o c c u p a t i o n a l - t h e r a p y s e r v i c e s on 

a c o n t r a c t b a s i s . The b u s i n e s s i s i n c o r p o r a t e d as a 

subchapter S c o r p o r a t i o n . 
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F o r a p p r o x i m a t e l y two t o t h r e e y e a r s , the husband 

o p e r a t e d the b u s i n e s s out of the p a r t i e s ' home, and he l a t e r 

moved the b u s i n e s s t o an o f f i c e b u i l d i n g . The husband 

employed the w i f e and a t l e a s t two o t h e r a d m i n i s t r a t i v e 

employees i n the b u s i n e s s . I n a d d i t i o n , a t one t i m e , the 

b u s i n e s s had 60 t o 70 t h e r a p i s t s who worked as independent 

c o n t r a c t o r s . I n a d d i t i o n t o o p e r a t i n g the b u s i n e s s , the 

husband t e s t i f i e d t h a t he works as a p h y s i c a l t h e r a p i s t and an 

o c c u p a t i o n a l t h e r a p i s t f o r the b u s i n e s s . 

The w i f e t e s t i f i e d t h a t , w h i l e they were w o r k i n g t o g e t h e r 

t o o p e r a t e the b u s i n e s s , the husband o f t e n y e l l e d a t h e r ; she 

a l s o s t a t e d t h a t he f i r e d her and r e h i r e d her s e v e r a l t i m e s . 

Two former employees who t e s t i f i e d s u p p o r t e d the w i f e ' s 

t e s t i m o n y t h a t the husband had a q u i c k temper and o f t e n y e l l e d 

a t the w i f e and o t h e r employees. I n a d d i t i o n , when q u e s t i o n e d 

as t o whether he had engaged i n an e x t r a m a r i t a l a f f a i r w i t h 

one of h i s employees or independent c o n t r a c t o r s d u r i n g the 

p a r t i e s ' m a r r i a g e , the husband r e f u s e d t o answer, c i t i n g the 

F i f t h Amendment. 

The husband t e s t i f i e d a t the d i v o r c e h e a r i n g t h a t , a t 

t h a t t i m e , the b u s i n e s s had "a l o t f e w e r " c o n t r a c t s p u r s u a n t 
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t o which the b u s i n e s s would p r o v i d e s e r v i c e s t o c e r t a i n 

companies or h e a l t h - c a r e a g e n c i e s . L a t e r t e s t i m o n y 

e s t a b l i s h e d t h a t the b u s i n e s s had l o s t o n l y one former 

c o n t r a c t c l i e n t , a l t h o u g h t h a t c l i e n t , a c c o r d i n g t o the 

husband, had accounted f o r a s i g n i f i c a n t p o r t i o n of the 

b u s i n e s s ' s income. A May 2011 l e t t e r t o the b u s i n e s s from 

t h a t c l i e n t c i t e d the husband's d i s c u s s i o n w i t h i t s p a t i e n t s 

of h i s p e n d i n g d i v o r c e as the b a s i s f o r i t s d e c i s i o n t o 

t e r m i n a t e t h a t c o n t r a c t . The husband t e s t i f i e d t h a t the 

c l i e n t had a c t u a l l y h i r e d away from the b u s i n e s s a number of 

the people the b u s i n e s s had used as independent c o n t r a c t o r s , 

a n d , t h e r e f o r e , he s t a t e d , the reason o f f e r e d by the c l i e n t 

f o r t e r m i n a t i n g the c o n t r a c t w i t h the b u s i n e s s was not 

a c c u r a t e . However, the husband a l s o t e s t i f i e d t h a t he had and 

would c o n t i n u e t o d i s c u s s p e r s o n a l m a t t e r s such as the d i v o r c e 

w i t h h i s p a t i e n t s . With r e g a r d t o the b u s i n e s s ' s r e m a i n i n g 

c o n t r a c t s , the husband t e s t i f i e d t h a t h i s b u s i n e s s had been 

d r a s t i c a l l y reduced because of 2009 changes t o M e d icare 

reimbursement. 

The r e c o r d i n d i c a t e s the g r o s s income of the b u s i n e s s f o r 

the t a x y e a rs 2004 thr o u g h 2009, w i t h the e x c e p t i o n of 2005, 
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f o r which the p a r t i e s c o u l d not l o c a t e r e c o r d s . The b u s i n e s s 

had g r o s s income of $272,474 i n 2004; $1,515,367 i n 2006; 

$2,435,177 i n 2007; $2,929,479 i n 2008; $2,201,874 i n 2009; 

and $1,048,120 i n 2010. 

Bonnie Dawson, the ac c o u n t a n t h i r e d by the b u s i n e s s t o 

p r e p a r e i t s t a x r e t u r n s , t e s t i f i e d t h a t i n e v e r y year except 

2004 the b u s i n e s s had p o s t e d l o s s e s . She s t a t e d t h a t the 

b u s i n e s s had a $36,642 p r o f i t i n 2004. The approximate l o s s e s 

f o r the r e m a i n i n g y e a rs were $82,000 i n 2006, $93,000 i n 2007, 

$48,000 i n 2008, $85,000 i n 2009, and $75,278 i n 2010. Dawson 

t e s t i f i e d t h a t because the b u s i n e s s was a subchapter S 

c o r p o r a t i o n , the l o s s e s were r e p o r t e d on the husband's 

p e r s o n a l income-tax r e t u r n s and t h a t t h e y o p e r a t e d t o o f f s e t 

the income p a i d t o the husband from the b u s i n e s s . Dawson a l s o 

t e s t i f i e d t h a t she p r e p a r e d the b u s i n e s s ' s t a x r e t u r n s based 

on the f i n a n c i a l i n f o r m a t i o n p r o v i d e d t o her by the husband 

and t h a t she d i d not a u d i t the i n f o r m a t i o n p r o v i d e d t o her by 

the husband t o determine i t s a c c u r a c y . 

The r e c o r d c o n t a i n s p e r s o n a l income-tax r e t u r n s f o r the 

p a r t i e s f o r the years 2008, 2009, and 2010. Those r e t u r n s 

i n d i c a t e t h a t the p a r t i e s ' combined gro s s income was $193,770 
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i n 2008 and $209,568 i n 2009. 2 The p e r s o n a l income-tax r e t u r n 

f i l e d by the p a r t i e s i n 2010 i n d i c a t e s t h a t the husband's 

g r o s s income was $158,166. I n a d d i t i o n , i n 2010, the p a r t i e s 

r e c e i v e d an $18,000 f e d e r a l income-tax r e f u n d and a $5,000 

s t a t e income-tax r e f u n d . The husband r e c e i v e d and r e t a i n e d 

those income-tax r e f u n d s . 

The husband attempted t o p r e s e n t e v i d e n c e i n d i c a t i n g t h a t 

those f i g u r e s d i d not a c c u r a t e l y r e f l e c t h i s income because, 

he s t a t e d , he made l o a n s t o the b u s i n e s s t o keep i t 

o p e r a t i o n a l . Dawson t e s t i f i e d t h a t , as of 2010, the 

b u s i n e s s ' s r e c o r d s i n d i c a t e d t h a t those l o a n s had accumulated 

t o a t o t a l of $112,742. The husband t e s t i f i e d t h a t he o f t e n 

p a i d h i m s e l f so t h a t he would be t a x e d on t h a t income but t h a t 

he then r e t u r n e d t h a t money t o the b u s i n e s s so t h a t i t would 

have funds w i t h which t o o p e r a t e . We note t h a t the t r i a l 

c o u r t s t a t e d t h a t the husband's t e s t i m o n y about t h a t p u r p o r t e d 

p r a c t i c e d i d not make s e n s e . 

The w i f e p r e s e n t e d e v i d e n c e t o d i s p u t e the husband's 

c l a i m t h a t the b u s i n e s s had begun t o d e t e r i o r a t e f i n a n c i a l l y . 

2The r e c o r d i n d i c a t e s t h a t the w i f e was employed a t a 
p r i v a t e s c h o o l d u r i n g those y e a r s . 
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The w i f e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t between J a n u a r y 

2008 and J a n u a r y 2011 $365,731 had been d e p o s i t e d i n t o the 

p a r t i e s ' j o i n t c h e c k i n g account t o pay h o u s e h o l d expenses; 

t h a t amount averages t o a p p r o x i m a t e l y $121,000 per y e a r . As 

the husband p o i n t e d out, t h a t amount does not r e f l e c t o n l y the 

p a r t i e s ' e a r n i n g s t h r o u g h wages; i t i n c l u d e s amounts 

t r a n s f e r r e d t o the p a r t i e s ' p e r s o n a l account from the b u s i n e s s 

t o cover what he s t a t e d were o v e r d r a f t s on the p e r s o n a l 

a c c o u n t . 3 

I n a d d i t i o n , on q u e s t i o n i n g from the w i f e , the husband 

d e n i e d h a v i n g t o l d the w i f e d u r i n g the pendency of the d i v o r c e 

a c t i o n t h a t he would bankrupt the b u s i n e s s and r e b u i l d i t 

a f t e r the d i v o r c e . The w i f e s u b m i t t e d i n t o e v i d e n c e an A p r i l 

2010 e - m a i l from the husband t o her i n which the husband 

s t a t e d : " A f t e r [ S o l u t i o n s ] b a n k r u p t s , I w i l l s t a r t S o l u t i o n s 

3The husband t e s t i f i e d t h a t the w i f e r o u t i n e l y caused the 
p a r t i e s ' p e r s o n a l bank account t o become overdrawn, and he 
t e s t i f i e d t h a t those o v e r d r a f t s exceeded $100,000 i n t h r e e 
y e a r s . As the t r i a l c o u r t noted, the husband was u n a b l e t o 
submit e v i d e n c e t o s u p p o r t t h a t c l a i m because of h i s f a i l u r e 
t o comply w i t h the c o u r t o r d e r r e q u i r i n g each p a r t y t o g i v e t o 
the o t h e r a l i s t of proposed w i t n e s s e s and e x h i b i t s . We a l s o 
note t h a t the w i f e t e s t i f i e d t h a t the husband o f t e n d i r e c t e d 
her t o w r i t e checks when i n s u f f i c i e n t funds were i n the 
p a r t i e s ' account and t h a t , on those o c c a s i o n s , the husband 
t o l d her t h a t he would " c o v e r i t . " 
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I I and be b i g g e r than S o l u t i o n s ever was." The husband 

a d m i t t e d t h a t he wrote t h a t e - m a i l . I n a d d i t i o n , i n a May 

2011 e - m a i l e n c o u r a g i n g the w i f e t o c o n s i d e r a s e t t l e m e n t 

o f f e r , the husband s t a t e d : " P l e a s e don't w a i t t o address t h i s 

u n t i l I am s i t t i n g i n a b a n k r u p t c y a t t o r n e y ' s o f f i c e " and 

" [ p ] l e a s e j u s t be done w i t h t h i s so we can a l l g e t on w i t h our 

l i v e s and the house won't be i n v o l v e d w i t h the b a n k r u p t c y . " 

I n a d d i t i o n t o the b u s i n e s s , the p a r t i e s have o t h e r 

m a r i t a l a s s e t s . The p a r t i e s v a l u e d the m a r i t a l home a t 

between $185,000 and $190,000. That home i s s u b j e c t t o 

mortgage i n d e b t e d n e s s of $90,000. I n a d d i t i o n , the p a r t i e s 

have a home-equity l o a n b a l a n c e of $50,000 and another l o a n 

s e c u r e d by the m a r i t a l home w i t h a b a l a n c e of a p p r o x i m a t e l y 

$14,000. The husband t e s t i f i e d t h a t he used the $50,000 home-

e q u i t y l o a n t o meet v a r i o u s expenses of the b u s i n e s s , as 

needed, and t h a t he would be r e s p o n s i b l e f o r t h a t debt. 

The w i f e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the husband 

had a r e t i r e m e n t account w i t h a v a l u e of $24,154, and a whole-

l i f e i n s u r a n c e p o l i c y w i t h a death b e n e f i t of $115,779 and a 

cash v a l u e of $15,879. The p a r t i e s each have a v e h i c l e and 
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c e r t a i n p e r s o n a l p r o p e r t y , but n e i t h e r p a r t y p r e s e n t e d 

e v i d e n c e r e g a r d i n g the v a l u e s of t h a t p r o p e r t y . 

The w i f e t e s t i f i e d t h a t , d u r i n g the p a r t i e s ' m a r r i a g e , 

she i n h e r i t e d from her aunt and u n c l e a t o t a l of a p p r o x i m a t e l y 

$125,000. The w i f e t e s t i f i e d t h a t she had not i n f o r m e d the 

husband of t h a t i n h e r i t a n c e , a l t h o u g h the i n t e r e s t from the 

account i n which the money was h e l d was r e p o r t e d on the 

p a r t i e s ' j o i n t income-tax r e t u r n s . On q u e s t i o n i n g by the 

t r i a l c o u r t , the w i f e t e s t i f i e d t h a t she had not used the 

i n h e r i t a n c e f o r the common b e n e f i t of the m a r r i a g e . The w i f e 

s t a t e d t h a t she had used some of the money from t h a t 

i n h e r i t a n c e d u r i n g the p a r t i e s ' m a r r i a g e t o purchase a tuba 

f o r the p a r t i e s ' son i n F e b r u a r y 2010, s h o r t l y b e f o r e the 

p a r t i e s s e p a r a t e d . The w i f e t e s t i f i e d t h a t , a f t e r the 

p a r t i e s ' s e p a r a t i o n , she had o f t e n used money from the 

i n h e r i t a n c e t o meet her expenses. The w i f e t e s t i f i e d t h a t , a t 

t h a t time of the d i v o r c e h e a r i n g , she b e l i e v e d t h a t 

a p p r o x i m a t e l y $89,000 of the i n h e r i t a n c e remained, and she 

s t a t e d t h a t she i n t e n d e d t o use t h a t money t o pay f o r the 

c h i l d r e n ' s c o l l e g e e d u c a t i o n s . The r e c o r d i n d i c a t e s t h a t the 

p a r t i e s had purchased P r e p a i d A f f o r d a b l e C o l l e g e T u i t i o n 
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("PACT") p l a n s f o r each of the p a r t i e s ' c h i l d r e n . However, 

the w i f e t e s t i f i e d t h a t the p a r t i e s ' son i s a t a l e n t e d 

m u s i c i a n who hoped t o a t t e n d a m u s i c a l c o n s e r v a t o r y f o r which 

the PACT p l a n w i l l pay o n l y a p o r t i o n of the t u i t i o n . 

As an i n i t i a l m a t t e r , we note t h a t the i s s u e s r a i s e d on 

app e a l a l l p e r t a i n t o whether the evi d e n c e s u p p o r t s the t r i a l 

c o u r t ' s judgment. 

"When a t r i a l c o u r t r e c e i v e s ore tenus e v i d e n c e , 
i t s judgment based on t h a t e v i d e n c e i s e n t i t l e d t o 
a presumption of c o r r e c t n e s s on ap p e a l and w i l l not 
be r e v e r s e d absent a showing t h a t the t r i a l c o u r t 
exceeded i t s d i s c r e t i o n or t h a t the judgment i s so 
unsupported by the e v i d e n c e as t o be p l a i n l y and 
p a l p a b l y wrong. S c h o l l v. Parsons, 655 So. 2d 1060, 
1062 ( A l a . C i v . App. 1995). T h i s 'presumption of 
c o r r e c t n e s s i s based i n p a r t on the t r i a l c o u r t ' s 
unique a b i l i t y t o observe the p a r t i e s and the 
w i t n e s s e s and t o e v a l u a t e t h e i r c r e d i b i l i t y and 
demeanor.' L i t t l e t o n v. L i t t l e t o n , 741 So. 2d 1083, 
1085 ( A l a . C i v . App. 1999) . T h i s c o u r t i s not 
p e r m i t t e d t o reweigh the e v i d e n c e on ap p e a l and 
s u b s t i t u t e i t s judgment f o r t h a t of the t r i a l c o u r t . 
Somers v. McCoy, 777 So. 2d 141, 142 ( A l a . C i v . App. 
2 0 0 0) ." 

Stone v. Stone, 26 So. 3d 1232, 1235-36 ( A l a . C i v . App. 2009) . 

On a p p e a l , the husband f i r s t argues t h a t the t r i a l c o u r t 

e r r e d i n d e t e r m i n i n g h i s c h i l d - s u p p o r t o b l i g a t i o n . The 

husband f i r s t argues t h a t the t r i a l c o u r t e r r e d i n d e t e r m i n i n g 

the p a r t i e s ' incomes f o r the purpose of c a l c u l a t i n g the 
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husband's c h i l d - s u p p o r t o b l i g a t i o n . In i t s d i v o r c e judgment, 

the t r i a l c o u r t s p e c i f i c a l l y s t a t e d t h a t i t was i m p u t i n g 

income t o each of the p a r t i e s . 

A t r i a l c o u r t may impute income t o a v o l u n t a r i l y 

unemployed or underemployed p a r e n t . 

" I f the c o u r t f i n d s t h a t e i t h e r p a r e n t i s 
v o l u n t a r i l y unemployed or underemployed, i t s h a l l 
e s t i m a t e the income t h a t p a r e n t would o t h e r w i s e have 
and s h a l l impute t o t h a t p a r e n t t h a t income; the 
c o u r t s h a l l c a l c u l a t e c h i l d s u p p o r t based on t h a t 
p a r e n t ' s imputed income. In d e t e r m i n i n g the amount 
of income t o be imputed t o a p a r e n t who i s 
unemployed or underemployed, the c o u r t s h o u l d 
determine the employment p o t e n t i a l and p r o b a b l e 
e a r n i n g l e v e l of t h a t p a r e n t , based on t h a t p a r e n t ' s 
r e c e n t work h i s t o r y , e d u c a t i o n , and o c c u p a t i o n a l 
q u a l i f i c a t i o n s , and on the p r e v a i l i n g j o b 
o p p o r t u n i t i e s and e a r n i n g l e v e l s i n the community. 
The c o u r t may take i n t o account the p r e s e n c e of a 
young or p h y s i c a l l y or m e n t a l l y d i s a b l e d c h i l d 
n e c e s s i t a t i n g the p a r e n t ' s need t o s t a y i n the home 
and t h e r e f o r e the i n a b i l i t y t o work." 

Rule 32(B) (5), A l a . R. Jud. Admin. A d e t e r m i n a t i o n as t o 

whether a p a r e n t i s v o l u n t a r i l y underemployed or unemployed i s 

w i t h i n the d i s c r e t i o n of the t r i a l c o u r t . B i t t i n g e r v. Byrom, 

65 So. 3d 927, 933 ( A l a . C i v . App. 2010); Clements v. 

Clements, 990 So. 2d 383, 394 ( A l a . C i v . App. 2007); and Van 

Houten v. Van Houten, 895 So. 2d 982, 986 ( A l a . C i v . App. 

2004). In i m p u t i n g income t o a p a r e n t , the t r i a l c o u r t i s not 

15 



2110699 

r e q u i r e d t o make an e x p r e s s d e t e r m i n a t i o n t h a t the p a r e n t i s 

v o l u n t a r i l y unemployed or underemployed. B i t t i n g e r v. Byrom, 

65 So. 3d a t 933-34. 

Both p a r t i e s s u b m i t t e d t o the t r i a l c o u r t the income 

a f f i d a v i t s r e q u i r e d by Rule 32, A l a . R. Jud. Admin. The w i f e 

r e p r e s e n t e d t h a t she was c u r r e n t l y unemployed and t h a t her 

g r o s s income from her l a s t employer, the p r i v a t e s c h o o l , was 

$2,032.73 per month. The t r i a l c o u r t used t h a t f i g u r e t o 

impute income t o the w i f e f o r the purpose of c a l c u l a t i n g c h i l d 

s u p p o r t . The husband contends t h a t the t r i a l c o u r t s h o u l d 

have imputed a g r e a t e r l e v e l of income t o the w i f e . The 

husband argues t h a t the w i f e p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t she had been e a r n i n g $25 per hour from Robert Smith 

d u r i n g the pendency of the d i v o r c e l i t i g a t i o n and t h a t the 

t r i a l c o u r t s h o u l d have imputed t h a t h o u r l y r a t e t o her f o r a 

40-hour workweek i n o r d e r t o determine the w i f e ' s g r o s s 

monthly income f o r the purposes of c a l c u l a t i n g c h i l d s u p p o r t . 

However, the t r i a l c o u r t a l s o r e c e i v e d t e s t i m o n y i n d i c a t i n g 

t h a t the w i f e was never p a i d t h a t amount by Smith and had 

i n s t e a d been compensated on a " b a r t e r system" p u r s u a n t t o 

which Smith had p a i d f o r her g r o c e r i e s . There was no e v i d e n c e 
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r e g a r d i n g the v a l u e of those g r o c e r i e s . F u r t h e r , the w i f e 

t e s t i f i e d t h a t her employment w i t h Smith had been p a r t - t i m e . 

The w i f e p r e s e n t e d e v i d e n c e t h a t would s u p p o r t a d e t e r m i n a t i o n 

t h a t she i s not capable of f u l l - t i m e employment because of her 

h e a l t h and t h a t i t i s n e c e s s a r y or a d v i s a b l e f o r a p a r e n t t o 

be home i n the a f t e r n o o n s t o s u p e r v i s e the p a r t i e s ' c h i l d r e n 

because of the p a r t i e s ' unique c i r c u m s t a n c e s . "The t r i a l 

c o u r t i s i n the b e s t p o s i t i o n t o observe the demeanor of 

w i t n e s s e s and t o a s s e s s t h e i r c r e d i b i l i t y . " Y e l l o w F r e i g h t  

Sys., I n c . v. Green, 612 So. 2d 1209, 1211 ( A l a . C i v . App. 

1992) . Given the f a c t s of t h i s case and the presumption i n 

f a v o r of the t r i a l c o u r t ' s judgment, we cannot say t h a t the 

husband has demonstrated t h a t the t r i a l c o u r t e r r e d i n not 

i m p u t i n g a g r e a t e r l e v e l of g r o s s monthly income t o the w i f e 

f o r the purpose of c a l c u l a t i n g the husband's c h i l d - s u p p o r t 

o b l i g a t i o n . Clements v. Clements, s u p r a ; M i t c h e l l v.  

M i t c h e l l , 69 So. 3d 904, 906-07 ( A l a . C i v . App. 2011); and 

Stone v. Stone, s u p r a . 

With r e g a r d t o c h i l d s u p p o r t , the husband a l s o argues 

t h a t the t r i a l c o u r t e r r e d i n i m p u t i n g income t o him. On h i s 

Rule 32 income a f f i d a v i t , the husband r e p r e s e n t e d t h a t h i s 
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gr o s s monthly income was $4,521.49, which i s e q u i v a l e n t t o a 

g r o s s annual s a l a r y of a p p r o x i m a t e l y $54,000. In i t s d i v o r c e 

judgment, however, the t r i a l c o u r t imputed income t o the 

husband and determined h i s g r o s s monthly income t o be 

$23,571.85, which i s e q u i v a l e n t t o a g r o s s annual s a l a r y of 

a p p r o x i m a t e l y $282,800. The t r i a l c o u r t s t a t e d i n i t s 

judgment t h a t i t based i t s d e t e r m i n a t i o n of the husband's 

gr o s s monthly income on the amount s t a t e d on the Form 1099 

i s s u e d t o the husband by the b u s i n e s s f o r the purpose of 

d e t e r m i n i n g the b u s i n e s s ' s 2010 income t a x e s . The husband 

contends t h a t the t r i a l c o u r t e r r e d i n u s i n g the income of the 

b u s i n e s s t o determine h i s income f o r the purpose of 

c a l c u l a t i n g c h i l d s u p p o r t . 

On a p p e a l , the w i f e agrees t h a t the b u s i n e s s income 

r e f l e c t e d on the Form 1099 s h o u l d not have been used t o 

determine the husband's income f o r c h i l d - s u p p o r t purposes. 

However, the w i f e contends t h a t the t r i a l c o u r t c o u l d v a l i d l y 

have imputed t h a t l e v e l of income t o the husband based upon a 

d e t e r m i n a t i o n t h a t the husband was m i s r e p r e s e n t i n g h i s income 

and t h a t the husband was commingling h i s p e r s o n a l funds w i t h 

those of the b u s i n e s s . The r e c o r d i n d i c a t e s t h a t between 
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January 2008 and December 2010 the husband d e p o s i t e d more than 

$363,0000, or a p p r o x i m a t e l y $121,000 per y e a r , i n t o the 

p a r t i e s ' j o i n t account t o meet household expenses. The 

husband's 2010 t a x r e t u r n r e f l e c t s annual g r o s s income of 

$158,166. Tax r e t u r n s from e a r l i e r y e a r s demonstrate t h a t the 

husband's income had been g r e a t e r i n those years than the 

income he r e c e i v e d i n 2010. 

In a d d i t i o n , as the w i f e n o t e s , the e v i d e n c e i n d i c a t e s 

t h a t the husband commingled h i s p e r s o n a l f i n a n c e s w i t h those 

of the b u s i n e s s and t h a t he o f t e n used money from the b u s i n e s s 

to pay p e r s o n a l expenses. The husband t e s t i f i e d t h a t , a t the 

time of the d i v o r c e h e a r i n g , the b u s i n e s s p a i d almost a l l of 

h i s expenses. A l s o , the r e c o r d s u p p o r t s a c o n c l u s i o n t h a t the 

husband was a t t e m p t i n g t o m i n i m i z e the b u s i n e s s ' s income or 

bankrupt the b u s i n e s s d u r i n g the d i v o r c e p r o c e e d i n g s . 

The t r i a l c o u r t c o r r e c t l y c o n c l u d e d t h a t " [ t ] h e r e was 

s u b s t a n t i a l e v i d e n c e t h a t the [husband] has co-mingled funds 

from the [ b u s i n e s s ] and the f a m i l y ' s p e r s o n a l a c c o u n t s , so 

t h a t i t i s d i f f i c u l t t o determine the [husband's] a c t u a l 

income." In a d d i t i o n , our r e v i e w of the husband's t e s t i m o n y 

i n d i c a t e s t h a t the r e c o r d f u l l y s u p p o r t s the t r i a l c o u r t ' s 
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d e t e r m i n a t i o n t h a t the husband "came t o [the t r i a l c o u r t ] 

unprepared and e v a s i v e as t o many f a c t s . " 4 See Ex p a r t e Fann, 

810 So. 2d 631, 636 ( A l a . 2001) ("Moreover, '[b]ecause the 

t r i a l c o u r t has the advantage of o b s e r v i n g the w i t n e s s e s ' 

demeanor and has a s u p e r i o r o p p o r t u n i t y t o ass e s s t h e i r 

c r e d i b i l i t y , [an a p p e l l a t e c o u r t ] cannot a l t e r the t r i a l 

c o u r t ' s judgment u n l e s s i t i s so unsupported by the evi d e n c e 

as t o be c l e a r l y and p a l p a b l y wrong.'" ( q u o t i n g Ex p a r t e  

D.W.W., 717 So. 2d 793, 795 ( A l a . 1 9 9 8 ) ) ) . I t i s apparent 

t h a t the t r i a l c o u r t d i s b e l i e v e d the husband's c l a i m t h a t h i s 

a c t u a l income had de c r e a s e d from e a r l i e r l e v e l s t o a p r o j e c t e d 

income i n 2011 of o n l y $4,500 per month, or $54,000 a n n u a l l y . 

We note t h a t the husband's e s t i m a t e , made f o r c h i l d - s u p p o r t 

purposes, of h i s gro s s monthly income as b e i n g $4,500 per 

month does not i n c l u d e the amounts the husband used from the 

4The r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t e n t e r e d an 
or d e r s p e c i f y i n g t h a t the husband be f i n e d $100 per day i f he 
c o n t i n u e d t o f a i l t o respond t o d i s c o v e r y r e q u e s t s by a 
c e r t a i n d a t e . L a t e r , the husband f a i l e d t o comply w i t h a 
t r i a l c o u r t o r d e r r e q u i r i n g the p a r t i e s t o submit t o each 
o t h e r a l i s t of e x h i b i t s each p l a n n e d t o i n t r o d u c e d u r i n g the 
t r i a l of t h i s m a t t e r . T h e r e f o r e , the t r i a l c o u r t s u s t a i n e d 
the w i f e ' s o b j e c t i o n s t o the husband's attempts t o have 
c e r t a i n documents a d m i t t e d i n t o e v i d e n c e . The husband has not 
appealed t h a t r u l i n g . 
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b u s i n e s s t o pay h i s p e r s o n a l expenses. A l t h o u g h he d e n i e d 

knowing the amounts he had used t o pay h i s p e r s o n a l expenses 

from b u s i n e s s a c c o u n t s , the husband t e s t i f i e d t h a t he i n t e n d e d 

t o repay those amounts. However, g i v e n the husband's h i s t o r y 

of commingling b u s i n e s s and p e r s o n a l money, t o g e t h e r w i t h the 

t r i a l c o u r t ' s p e r c e p t i o n of the husband's c r e d i b i l i t y , the 

t r i a l c o u r t was not r e q u i r e d t o b e l i e v e t h a t t e s t i m o n y . 

However, we conclude t h a t the t r i a l c o u r t e r r e d i n b a s i n g 

i t s d e t e r m i n a t i o n of the husband's gro s s income on the Form 

1099 i s s u e d f o r income-tax purposes; the w i f e concedes t h a t 

the t r i a l c o u r t ' s r e l i a n c e on t h a t form was i n c o r r e c t , and, 

because the b u s i n e s s i s a subchapter S c o r p o r a t i o n , t h a t form 

does not appear t o be r e l a t e d t o income a c t u a l l y r e c e i v e d by 

the husband. In so h o l d i n g , however, we note t h a t the t r i a l 

c o u r t , i n r e d e t e r m i n i n g the amount of the husband's gro s s 

monthly income, i s not r e q u i r e d t o base i t s c h i l d - s u p p o r t 

d e t e r m i n a t i o n on the income l e v e l advanced by the husband. 

The r e c o r d s u p p o r t s the t r i a l c o u r t ' s f i n d i n g t h a t the 

husband's t e s t i m o n y was e v a s i v e . The e v i d e n c e a l s o s u p p o r t s 

the f i n d i n g , i m p l i c i t i n the t r i a l c o u r t ' s d e c i s i o n t o impute 

income t o the husband, t h a t the husband was not t r u t h f u l l y 
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r e p r e s e n t i n g h i s income and/or was v o l u n t a r i l y underemployed. 

A c c o r d i n g l y , a l t h o u g h we are r e v e r s i n g the t r i a l c o u r t ' s 

f i n d i n g i m p u t i n g a s p e c i f i c amount of income t o the husband, 

we agree w i t h the w i f e and the t r i a l c o u r t t h a t some g r e a t e r 

l e v e l of income than the husband c l a i m e d i s t o be imputed t o 

the husband on remand. 

We note t h a t , as p a r t of h i s argument p e r t a i n i n g t o the 

t r i a l c o u r t ' s d e t e r m i n a t i o n of h i s c h i l d - s u p p o r t o b l i g a t i o n , 

the husband a l s o contends t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o i n c l u d e i n i t s c a l c u l a t i o n the amount the b u s i n e s s 

pays f o r the f a m i l y ' s h e a l t h - i n s u r a n c e coverage. The husband 

concedes t h a t the b u s i n e s s pays the h e a l t h - i n s u r a n c e premium 

i n i t s e n t i r e t y , but he contends t h a t , because he i s the 

b u s i n e s s ' s " p r i m a r y employee," he s h o u l d be c r e d i t e d on the 

d e t e r m i n a t i o n of h i s c h i l d - s u p p o r t o b l i g a t i o n as i f he was the 

one making t h a t payment. The husband has c i t e d no a u t h o r i t y 

i n s u p p o r t of t h a t argument, i n c o n t r a v e n t i o n of Rule 

28(a) (10), A l a . R. App. P. The husband's f a i l u r e t o p r o p e r l y 

s u p p o r t h i s argument on a p p e a l l e a v e s t h i s c o u r t w i t h n o t h i n g 

t o r e v i e w and p r e c l u d e s our c o n s i d e r a t i o n of the argument. 

Jimmy Day Plumbing & H e a t i n g , I n c . v. Smith, 964 So. 2d 1, 9 
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( A l a . 20 07); see a l s o L o c k e t t v. A.L. S a n d l i n Lumber Co., 588 

So. 2d 889, 890 ( A l a . C i v . App. 1991) ("This c o u r t w i l l 

a ddress on a p p e a l o n l y those i s s u e s p r e s e n t e d and f o r which 

s u p p o r t i n g a u t h o r i t i e s have been c i t e d t o the c o u r t . " ) . 

The husband next r a i s e s s e v e r a l i s s u e s p e r t a i n i n g t o the 

t r i a l c o u r t ' s d i v i s i o n of p r o p e r t y and alimony award. As p a r t 

of h i s arguments on these i s s u e s , the husband argues t h a t the 

t r i a l c o u r t e r r e d i n r e q u i r i n g him t o name the w i f e as the 

b e n e f i c i a r y on a term l i f e - i n s u r a n c e p o l i c y . In h i s b r i e f on 

a p p e a l , the husband c i t e s t o a u t h o r i t y s u p p o r t i n g h i s argument 

t h a t t h a t p o l i c y i s not a m a r i t a l a s s e t . See Thomas v.  

Thomas, 54 So. 3d 346 ( A l a . C i v . App. 2009) . 5 In response, 

the w i f e contends t h a t a l t h o u g h the husband c o n t e s t e d the 

award r e q u i r i n g t h a t she be named as the b e n e f i c i a r y of the 

t e r m - l i f e i n s u r a n c e p o l i c y i n h i s postjudgment motion f i l e d i n 

the t r i a l c o u r t , the husband d i d not contend t o the t r i a l 

c o u r t , as p a r t of h i s argument p e r t a i n i n g t o t h a t award, t h a t 

the l i f e - i n s u r a n c e p o l i c y was not a m a r i t a l a s s e t . T h e r e f o r e , 

the w i f e argues, the husband has i m p e r m i s s i b l y r a i s e d f o r the 

5We make no d e t e r m i n a t i o n r e g a r d i n g the m e r i t s of the 
husband's argument on t h i s i s s u e . 
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f i r s t time on appe a l the i s s u e whether the term l i f e - i n s u r a n c e 

p o l i c y was a m a r i t a l a s s e t s u b j e c t t o a p r o p e r t y d i v i s i o n 

i n c i d e n t t o the d i v o r c e . We have r e v i e w e d the argument 

a s s e r t e d by the husband i n h i s postjudgment motion, and we 

agree w i t h the w i f e t h a t i t does not p r e s e r v e the i s s u e t h a t 

the husband r a i s e s on appe a l t h a t the term l i f e - i n s u r a n c e 

p o l i c y d i d not c o n s t i t u t e a m a r i t a l a s s e t s u b j e c t t o a 

p r o p e r t y d i v i s i o n . A c c o r d i n g l y , we conclude t h a t the husband 

has f a i l e d t o p r e s e r v e t h a t i s s u e f o r a p p e l l a t e r e v i e w . 

H o l l a n d e r v. Nance, 888 So. 2d 1275, 1278-79 ( A l a . C i v . App. 

2004) ("It i s a x i o m a t i c t h a t an argument p r e s e n t e d f o r the 

f i r s t time on a p p e a l has not been p r e s e r v e d f o r r e v i e w ; our 

r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and the arguments 

c o n s i d e r e d by the t r i a l c o u r t . " ) . 

The husband a l s o argues t h a t the t r i a l c o u r t ' s p r o p e r t y 

d i v i s i o n and alimony award were i n e q u i t a b l e . The i s s u e s of 

p r o p e r t y d i v i s i o n and alimony are i n t e r r e l a t e d , and they must 

be c o n s i d e r e d t o g e t h e r on a p p e a l . P a r r i s h v. P a r r i s h , 617 So. 

2d 1036, 1038 ( A l a . C i v . App. 1993). A c c o r d i n g l y , we c o n s i d e r 

the husband's arguments on these i s s u e s t o g e t h e r . 
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A t r i a l c o u r t ' s d e t e r m i n a t i o n r e g a r d i n g a p r o p e r t y 

d i v i s i o n and an award of alimony i s e n t i t l e d t o a presumption 

of c o r r e c t n e s s on a p p e a l and w i l l not be r e v e r s e d absent a 

showing of p l a i n and p a l p a b l e e r r o r . Roberts v. R o b e r t s , 802 

So. 2d 230 ( A l a . C i v . App. 2001); Stone v. Stone, s u p r a ; and 

P a r r i s h v. P a r r i s h , s u p r a . In f a s h i o n i n g a p r o p e r t y d i v i s i o n 

and an award of alimony, the t r i a l c o u r t must c o n s i d e r f a c t o r s 

such as the e a r n i n g c a p a c i t i e s of the p a r t i e s ; t h e i r f u t u r e 

p r o s p e c t s ; t h e i r ages, h e a l t h , and s t a t i o n s i n l i f e ; the 

l e n g t h of the m a r r i a g e ; and the s o u r c e , v a l u e , and type of 

m a r i t a l p r o p e r t y . Robinson v. Robinson, 795 So. 2d 729 ( A l a . 

C i v . App. 2001). A l s o , i n f a s h i o n i n g i t s p r o p e r t y d i v i s i o n 

and i t s a l i m o n y award, a t r i a l c o u r t may c o n s i d e r a p a r t y ' s 

conduct w i t h r e g a r d t o the breakdown of the m a r r i a g e , even 

when the p a r t i e s are d i v o r c e d on the b a s i s of i n c o m p a t i b i l i t y . 

N i c h o l s v. N i c h o l s , 824 So. 2d 797 ( A l a . C i v . App. 2001) . 

A l t h o u g h a p r o p e r t y d i v i s i o n i s not r e q u i r e d t o be e q u a l , i t 

must be e q u i t a b l e i n l i g h t of the p a r t i c u l a r c i r c u m s t a n c e s of 

the case. I d . 

In i t s p r o p e r t y d i v i s i o n , the t r i a l c o u r t awarded the 

w i f e the m a r i t a l home v a l u e d a t a p p r o x i m a t e l y $190,000, 
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s u b j e c t t o the $90,000 f i r s t mortgage on the home. The t r i a l 

c o u r t o r d e r e d the husband t o pay the $50,000 home-equity l i n e 

of c r e d i t s e c u r e d by the m a r i t a l home and used by the husband 

i n h i s b u s i n e s s , and f o r which the husband conceded d u r i n g the 

d i v o r c e h e a r i n g t h a t he s h o u l d be r e s p o n s i b l e . The husband 

was a l s o o r d e r e d t o pay a $14,000 l o a n o b t a i n e d t o make 

c e r t a i n improvements t o the home, and t o pay the p a r t i e s ' 

u nsecured c r e d i t - c a r d i n d e b t e d n e s s ; the p a r t i e s p r e s e n t e d no 

evid e n c e r e g a r d i n g the amount of t h a t c r e d i t - c a r d 

i n d e b t e d n e s s . The t r i a l c o u r t awarded the husband h i s 

i n d i v i d u a l r e t i r e m e n t account v a l u e d a t $41,862, an a n n u i t y 

v a l u e d a t $24,154, the b u s i n e s s , and the p r o p e r t y on which the 

b u s i n e s s was l o c a t e d . In a d d i t i o n , the t r i a l c o u r t o r d e r e d 

the husband t o pay the w i f e $6,000 per month i n r e h a b i l i t a t i v e 

a l imony f o r a t o t a l of 60 months and "$11,325.20, which i s 

o n e - h a l f of the c o s t of m u s i c a l i n s t r u m e n t s purchased" f o r the 

p a r t i e s ' son. The t r i a l c o u r t awarded the w i f e the bank 

accounts i n her name, which i n c l u d e d an award of the 

i n h e r i t a n c e she r e c e i v e d from her aunt and u n c l e . 

The husband f i r s t m a i n t a i n s t h a t the t r i a l c o u r t e r r e d i n 

awarding the w i f e the i n h e r i t a n c e . We note t h a t , i n t h e i r 
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b r i e f s s u b m i t t e d t o t h i s c o u r t , b o t h p a r t i e s assume t h a t the 

t r i a l c o u r t d e termined t h a t the i n h e r i t a n c e was a p a r t of the 

w i f e ' s s e p a r a t e e s t a t e . For t h a t reason, we address the i s s u e 

as framed by the p a r t i e s . 

As the husband contends, p r o p e r t y or money a c q u i r e d by 

one spouse by i n h e r i t a n c e or g i f t may be c o n s i d e r e d i n a 

p r o p e r t y d i v i s i o n or alimony award i f t h a t p r o p e r t y or money 

i s r e g u l a r l y used f o r the common b e n e f i t of the p a r t i e s . 

C u r r i e v. C u r r i e , 550 So. 2d 423, 425 ( A l a . C i v . App. 1989). 

S e c t i o n 30-2-51(a), A l a . Code 1975, p r o v i d e s : 

"(a) I f e i t h e r spouse has no s e p a r a t e e s t a t e or 
i f i t i s i n s u f f i c i e n t f o r the maintenance of a 
spouse, the judge, upon g r a n t i n g a d i v o r c e , a t h i s 
or her d i s c r e t i o n , may o r d e r t o a spouse an 
a l l o w a n c e out of the e s t a t e of the o t h e r spouse, 
t a k i n g i n t o c o n s i d e r a t i o n the v a l u e t h e r e o f and the 
c o n d i t i o n of the spouse's f a m i l y . N o t w i t h s t a n d i n g 
the f o r e g o i n g , the judge may not take i n t o 
c o n s i d e r a t i o n any p r o p e r t y a c q u i r e d p r i o r t o the 
ma r r i a g e of the p a r t i e s or by i n h e r i t a n c e or g i f t 
u n l e s s the judge f i n d s from the evi d e n c e t h a t the 
p r o p e r t y , or income produced by the p r o p e r t y , has 
been used r e g u l a r l y f o r the common b e n e f i t of the 
p a r t i e s d u r i n g t h e i r m a r r i a g e . " 

The husband a s s e r t s b r i e f l y t h a t the w i f e used her 

i n h e r i t a n c e f o r the common b e n e f i t of the m a r r i a g e . As he 

p o i n t s out, the w i f e t e s t i f i e d t h a t she used the money from 

her i n h e r i t a n c e s h o r t l y b e f o r e the p a r t i e s s e p a r a t e d t o 
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purchase a tuba f o r the p a r t i e s ' son. On q u e s t i o n i n g from the 

t r i a l c o u r t , the w i f e s t a t e d t h a t she had used money from the 

i n h e r i t a n c e o n l y the one time t o purchase the m u s i c a l 

i n s t r u m e n t f o r the p a r t i e s ' son and t h a t she had not o t h e r w i s e 

used her i n h e r i t a n c e f o r the common b e n e f i t of the p a r t i e s 

d u r i n g the m a r r i a g e . 

A one-time or l i m i t e d use of i n h e r i t e d p r o p e r t y does not 

r e q u i r e t h a t the p r o p e r t y be c o n s i d e r e d m a r i t a l p r o p e r t y 

s u b j e c t t o a p r o p e r t y d i v i s i o n as p a r t of a d i v o r c e a c t i o n ; 

t h i s c o u r t has e x p l a i n e d : 

"The t r i a l judge i s g r a n t e d broad d i s c r e t i o n i n 
d e t e r m i n i n g whether p r o p e r t y purchased b e f o r e the 
p a r t i e s ' m a r r i a g e or r e c e i v e d by g i f t or i n h e r i t a n c e 
was used ' r e g u l a r l y f o r the common b e n e f i t of the 
p a r t i e s d u r i n g the m a r r i a g e . ' See § 30-2-51, A l a . 
Code 1975. Even i f the t r i a l c o u r t determines t h a t 
such p r o p e r t y was r e g u l a r l y used f o r the common 
b e n e f i t of the p a r t i e s d u r i n g the m a r r i a g e , the 
d e t e r m i n a t i o n whether t o i n c l u d e such p r o p e r t y i n 
the m a r i t a l a s s e t s t o be d i v i d e d between the p a r t i e s 
l i e s w i t h i n the d i s c r e t i o n of the t r i a l c o u r t . " 

N i c h o l s v. N i c h o l s , 824 So. 2d a t 802. 

In t h i s case, the w i f e t e s t i f i e d t h a t she had used the 

money from her i n h e r i t a n c e one time b e f o r e the p a r t i e s 

s e p a r a t e d . The husband has not a s s e r t e d an argument t e n d i n g 

to i n d i c a t e o t h e r i n s t a n c e s i n which the i n h e r i t a n c e was used 
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f o r the common b e n e f i t of the m a r r i a g e . Under § 30-2-51 and 

N i c h o l s v. N i c h o l s , s u p r a , the t r i a l c o u r t had the d i s c r e t i o n 

t o determine t h a t the w i f e ' s l i m i t e d use of the money from her 

i n h e r i t a n c e d u r i n g the mar r i a g e was not made f o r the "common 

b e n e f i t of the p a r t i e s . " We conclude t h a t the husband has 

f a i l e d t o demonstrate t h a t the t r i a l c o u r t abused i t s 

d i s c r e t i o n i n d e t e r m i n i n g t h a t the w i f e ' s i n h e r i t a n c e was not 

a m a r i t a l a s s e t s u b j e c t t o i n c l u s i o n i n i t s d i v i s i o n of the 

p a r t i e s ' m a r i t a l p r o p e r t y . 

The husband a l s o contends t h a t the t r i a l c o u r t ' s p r o p e r t y 

d i v i s i o n was i n e q u i t a b l e . In the d i v o r c e judgment, the t r i a l 

c o u r t awarded the w i f e the m a r i t a l home, s u b j e c t t o i t s f i r s t -

mortgage i n d e b t e d n e s s , so t h a t a s s e t has e q u i t y of 

a p p r o x i m a t e l y $100,000. In a d d i t i o n , the t r i a l c o u r t awarded 

the w i f e the ex p e c t e d proceeds of a term l i f e - i n s u r a n c e 

p o l i c y , a whole l i f e - i n s u r a n c e p o l i c y w i t h a c u r r e n t v a l u e of 

a p p r o x i m a t e l y $14,000, c e r t a i n p e r s o n a l p r o p e r t y , and $6,000 

per month i n alimony f o r f i v e y e a r s . 6 The r e c o r d c o n t a i n s no 

6The p a r t i e s d i d not p r e s e n t e v i d e n c e r e g a r d i n g the v a l u e 
of p e r s o n a l p r o p e r t y a l l o c a t e d i n the d i v o r c e judgment. 
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a c c u r a t e v a l u a t i o n of the b u s i n e s s awarded t o the husband, 7 

and the husband t e s t i f i e d t h a t he d i d not know the v a l u e of 

the p r o p e r t y on which the b u s i n e s s was l o c a t e d . However, i t 

i s c l e a r t h a t , u n t i l the pendency of the d i v o r c e a c t i o n , the 

b u s i n e s s had e n a b l e d the p a r t i e s t o l e a d a c o m f o r t a b l e 

l i f e s t y l e . Given the l a c k of e v i d e n c e on the s p e c i f i c v a l u e 

of the b u s i n e s s , among o t h e r a s s e t s , i t i s i m p o s s i b l e f o r t h i s 

c o u r t t o determine the t o t a l r e l a t i v e v a l u a t i o n s of the 

m a r i t a l a s s e t s awarded t o each p a r t y . I t was the burden of 

the husband, as the a p p e l l a n t , t o ensure t h a t the r e c o r d on 

a p p e a l c o n t a i n e d s u f f i c i e n t e v i d e n c e t o w a r r a n t a r e v e r s a l on 

t h i s i s s u e , Kimbrough v. Kimbrough, 963 So. 2d 662, 665 ( A l a . 

C i v . App. 2007); Goree v. S h i r l e y , 765 So. 2d 661, 662 ( A l a . 

C i v . App. 2000); the husband has not met t h a t burden. 

The husband a l s o contends t h a t , i n awarding alimony, the 

t r i a l c o u r t f a i l e d t o c o n s i d e r the w i f e ' s conduct. See Ex  

p a r t e Drummond, 785 So. 2d 358, 363 ( A l a . 2000) (a t r i a l c o u r t 

may c o n s i d e r a p a r t y ' s conduct w i t h r e g a r d t o the breakdown of 

7The husband's acc o u n t a n t t e s t i f i e d t h a t a t a x document 
p u r p o r t i n g t o e s t a b l i s h a $340,000 v a l u a t i o n of the b u s i n e s s 
was not an a c c u r a t e r e f l e c t i o n of the b u s i n e s s ' s t r u e v a l u e 
f o r a number of reasons. 
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the m a r r i a g e i n f a s h i o n i n g a p r o p e r t y d i v i s i o n and ali m o n y 

award, even when the p a r t i e s are d i v o r c e d on the ground of 

i n c o m p a t i b i l i t y ) . The husband argues t h a t i t i s c l e a r , 

because she r e f u s e d t o answer q u e s t i o n s d u r i n g the f i n a l 

h e a r i n g r e g a r d i n g p o s s i b l e a d u l t e r y , t h a t the w i f e had, i n 

f a c t , committed a d u l t e r y . In a s s e r t i n g t h a t argument, the 

husband f a i l s t o acknowledge t h a t he a l s o a s s e r t e d the F i f t h 

Amendment when asked by the w i f e ' s a t t o r n e y whether he had 

engaged i n an e x t r a m a r i t a l a f f a i r . A l s o , the w i f e p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t the husband had a v o l a t i l e temper 

d u r i n g t h e i r m a r r i a g e . The e v i d e n c e s u p p o r t s a d e t e r m i n a t i o n 

t h a t b o t h p a r t i e s were a t f a u l t w i t h r e g a r d t o the breakdown 

of the m a r r i a g e , and the t r i a l c o u r t ' s f i n d i n g t h a t the 

p a r t i e s were t o be d i v o r c e d on the ground of i n c o m p a t i b i l i t y 

tends t o i n d i c a t e t h a t i t found t h a t n e i t h e r p a r t y was more a t 

f a u l t than the o t h e r . 

As p a r t of h i s argument on the i s s u e of alimony, the 

husband a l s o contends t h a t , even assuming the i n h e r i t a n c e was 

a p a r t of the w i f e ' s s e p a r a t e e s t a t e , t h a t s e p a r a t e e s t a t e may 

be c o n s i d e r e d i n d e t e r m i n i n g whether t o award the w i f e 

alimony. Lewis v. Lewis , 416 So. 2d 755, 758 ( A l a . C i v . App. 
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1982). Even c o n s i d e r i n g the v a l u e of the w i f e ' s i n h e r i t a n c e 

as her s e p a r a t e e s t a t e , we are unable t o say t h a t the husband 

has demonstrated on a p p e a l t h a t the t r i a l c o u r t e r r e d i n i t s 

p r o p e r t y d i v i s i o n and a limony award. The husband bases most 

of h i s argument p e r t a i n i n g t o the award of a l i m o n y on h i s 

c o n t e n t i o n t h a t he l a c k s s u f f i c i e n t income t o pay the alimony 

award. As d i s c u s s e d e a r l i e r i n t h i s o p i n i o n , the t r i a l c o u r t 

appears t o have d i s b e l i e v e d t h a t t e s t i m o n y and c o n c l u d e d t h a t 

the husband's income was, or had the p o t e n t i a l t o be, f a r 

g r e a t e r than t h a t t o which he t e s t i f i e d . We note t h a t , i n 

t h i s o p i n i o n , t h i s c o u r t has r e v e r s e d the t r i a l c o u r t ' s 

d e t e r m i n a t i o n of the husband's gro s s monthly income f o r the  

purposes of c h i l d s u p p o r t based on the t r i a l c o u r t ' s r e l i a n c e 

on a p a r t i c u l a r form; t h i s c o u r t has not h e l d t h a t the t r i a l 

c o u r t n e c e s s a r i l y would be i n e r r o r by i m p u t i n g a s i m i l a r 

l e v e l of income t o the husband. The f a c t t h a t we are 

r e v e r s i n g the t r i a l c o u r t ' s judgment f o r a r e d e t e r m i n a t i o n of 

the husband's g r o s s monthly income f o r the purpose of 

d e t e r m i n i n g h i s c h i l d - s u p p o r t o b l i g a t i o n does not mandate a 

r e v e r s a l of the p r o p e r t y - d i v i s i o n and alimony award on the 

b a s i s t h a t the t r i a l c o u r t has not made a s p e c i f i c f i n d i n g 
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r e g a r d i n g the husband's income. There i s no requirement t h a t 

a t r i a l c o u r t make such a f i n d i n g as p a r t of a p r o p e r t y 

d i v i s i o n , and t h i s c o u r t may presume t h a t , i n f a s h i o n i n g i t s 

p r o p e r t y d i v i s i o n and alimony award, the t r i a l c o u r t made 

those f i n d i n g s n e c e s s a r y t o sup p o r t i t s judgment. Ex p a r t e  

Bryowsky, 676 So. 2d 1322, 1324 ( A l a . 1996). 

The e v i d e n c e i n d i c a t e s t h a t the husband's income from h i s 

b u s i n e s s has been much g r e a t e r i n years p a s t than the amount 

he s t a t e d he would r e c e i v e i n 2011. In a d d i t i o n , the evi d e n c e 

i n the r e c o r d on ap p e a l s u p p o r t s a c o n c l u s i o n t h a t the husband 

t h r e a t e n e d the w i f e w i t h p l a c i n g the b u s i n e s s i n b a n k r u p t c y 

and s t a r t i n g another b u s i n e s s i n i t s p l a c e a f t e r the d i v o r c e 

p r o c e e d i n g s ended. Thus, we conclude t h a t the r e c o r d s u p p o r t s 

a c o n c l u s i o n t h a t the husband was f i n a n c i a l l y c apable of 

p a y i n g the alimony award f a s h i o n e d by the t r i a l c o u r t . The 

husband f a i l e d t o p r e s e n t e v i d e n c e c o n c e r n i n g the v a l u e of the 

b u s i n e s s , and, t h e r e f o r e , t h i s c o u r t i s unable t o determine 

whether the t r i a l c o u r t ' s award of m a r i t a l p r o p e r t y and 

alimony was i n e q u i t a b l e . 

The purpose of r e h a b i l i t a t i v e a l i m o n y i s t o a l l o w a 

spouse t o b e g i n or resume s u p p o r t i n g h i m s e l f or h e r s e l f . 
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A l r e d v. A l r e d , 89 so. 3d 786 ( A l a . C i v . App. 2012); Enzor v.  

Enzor, 98 So. 3d 15, 21 ( A l a . C i v . App. 2011). In t h i s case, 

the w i f e has s e v e r a l h e a l t h i s s u e s t h a t may r e s t r i c t her 

a b i l i t y t o work. In a d d i t i o n , she t e s t i f i e d t h a t she wanted 

t o f i n d employment t h a t would a l l o w her t o be a v a i l a b l e t o 

s u p e r v i s e the p a r t i e s ' minor c h i l d r e n , p a r t i c u l a r l y the 

daughter, a f t e r s c h o o l . The e v i d e n c e s u p p o r t s a c o n c l u s i o n 

t h a t the husband's b u s i n e s s was s u c c e s s f u l and t h a t , u n t i l the 

d i v o r c e a c t i o n was f i l e d , the income from the b u s i n e s s e n a b l e d 

the p a r t i e s t o e n j o y a c o m f o r t a b l e l i f e s t y l e . I t appears from 

the language used i n the d i v o r c e judgment t h a t the t r i a l c o u r t 

d i d not b e l i e v e the husband's t e s t i m o n y t h a t he e x p e c t e d h i s 

income t o be reduced d r a s t i c a l l y . The husband f a i l e d t o 

p r e s e n t e v i d e n c e r e g a r d i n g the v a l u e of h i s b u s i n e s s . 

T h e r e f o r e , t h i s c o u r t i s unable t o determine whether, i n l i g h t 

of the p r o p e r t y d i v i s i o n , the t r i a l c o u r t ' s 60-month 

r e h a b i l i t a t i v e - a l i m o n y award was i n e q u i t a b l e under the 

c i r c u m s t a n c e s of t h i s case. Given the f a c t s of t h i s case and 

the f i n d i n g s i n the d i v o r c e judgment, and n o t i n g t h a t i s s u e s 

of p r o p e r t y d i v i s i o n and alimony must be c o n s i d e r e d t o g e t h e r , 

t h i s c o u r t cannot say t h a t the husband has demonstrated t h a t 
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the t r i a l c o u r t e r r e d i n r e a c h i n g i t s p r o p e r t y - d i v i s i o n and 

alimony awards. 

The husband l a s t argues on a p p e a l t h a t the t r i a l c o u r t 

e r r e d i n awarding the w i f e an a t t o r n e y fee f o r her f i r s t 

a t t o r n e y , who was d i s b a r r e d d u r i n g the pendency of the d i v o r c e 

h e a r i n g . " T h i s c o u r t r e v i e w s an award of an a t t o r n e y fee on 

an a b u s e - o f - d i s c r e t i o n s t a n d a r d . " Mahaffey v. Mahaffey, 806 

So. 2d 1286, 1292 ( A l a . C i v . App. 2001). In d e t e r m i n i n g 

whether t o award an a t t o r n e y fee and the amount of the f e e , 

the t r i a l c o u r t must c o n s i d e r f a c t o r s such as the e a r n i n g 

c a p a c i t i e s of the p a r t i e s , the r e s u l t s of the l i t i g a t i o n , the 

p a r t i e s ' f i n a n c i a l c i r c u m s t a n c e s , and the conduct of the 

p a r t i e s . Korn v. Korn, 867 So. 2d 338, 347 ( A l a . C i v . App. 

2003); G l o v e r v. G l o v e r , 678 So. 2d 174, 176 ( A l a . C i v . App. 

1996). 

The p o r t i o n of the d i v o r c e judgment a t i s s u e p r o v i d e s 

t h a t the husband pay the a t t o r n e y who r e p r e s e n t e d the w i f e a t 

the f i n a l h e a r i n g an a t t o r n e y fee of $18,160. In a d d i t i o n , 

the t r i a l c o u r t o r d e r e d the husband t o pay the w i f e $12,250.11 
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"as reimbursement of her o t h e r l e g a l expenses," which i n c l u d e d 

the $5,000 r e t a i n e r fee the w i f e p a i d her i n i t i a l a t t o r n e y . 8 

The husband does not argue on a p p e a l t h a t the t r i a l c o u r t 

e r r e d i n awarding the w i f e ' s c u r r e n t c o u n s e l the $18,160 f e e . 

R a t h e r , he argues t h a t the award of $12,250.12 i s not 

s u p p o r t e d by the e v i d e n c e . The w i f e concedes t h a t t h a t award 

i s not f u l l y s u p p o r t e d by the e v i d e n c e . She contends t h a t she 

p a i d her i n i t i a l a t t o r n e y , who was l a t e r d i s b a r r e d , a r e t a i n e r 

of $5,000 and t h a t she had a d d i t i o n a l l e g a l expenses of 

$2,466.11. Thus, i t i s c l e a r t h a t , a t l e a s t t o the e x t e n t 

t h a t the a t t o r n e y - f e e award i s not s u p p o r t e d by the e v i d e n c e , 

i t i s due t o be r e v e r s e d and the case remanded f o r the t r i a l 

c o u r t t o r e d e t e r m i n e whether t o award such an a t t o r n e y fee 

and, i f so, the p r o p e r amount of t h a t f e e . 

With r e g a r d t o the husband's argument t h a t the t r i a l 

c o u r t abused i t s d i s c r e t i o n i n o r d e r i n g him t o be r e s p o n s i b l e 

f o r t h a t p a r t of the w i f e ' s a t t o r n e y fee f o r her i n i t i a l 

a t t o r n e y , the husband contends t h a t he cannot a f f o r d t o pay 

8We note t h a t the t r i a l c o u r t a l s o o r d e r e d t h a t , " [ i ] n the 
event t h a t the [wife] i s r e i m b u r s e d by the Alabama S t a t e Bar 
A s s o c i a t i o n , the [wife] s h a l l r e t u r n these funds t o the 
[husband]." 
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t h a t amount. Given our r e v e r s a l of a p o r t i o n of the a t t o r n e y -

fee award, we p r e t e r m i t d i s c u s s i o n of t h i s i s s u e . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

P i t t m a n , J . , c o n c u r s . 

Bryan and Thomas, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 

Moore, J . , concurs i n p a r t , concurs s p e c i a l l y i n p a r t , 

and concurs i n the r e s u l t i n p a r t . 
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MOORE, Judge, c o n c u r r i n g i n p a r t , c o n c u r r i n g s p e c i a l l y i n 

p a r t , and c o n c u r r i n g i n the r e s u l t i n p a r t . 

I concur i n a l l a s p e c t s of the main o p i n i o n e x c e p t t h a t 

p a r t p e r t a i n i n g t o r e h a b i l i t a t i v e alimony, as t o which I 

concur i n the r e s u l t . I a l s o w r i t e s p e c i a l l y t o e x p l a i n more 

f u l l y why t h i s c o u r t cannot r e v e r s e the judgment of the 

J e f f e r s o n C i r c u i t C ourt ("the t r i a l c o u r t " ) i n t h i s case 

i n s o f a r as i t d i v i d e s the m a r i t a l p r o p e r t y . 

In a d i v o r c e p r o c e e d i n g i n which b o t h p a r t i e s seek an 

e q u i t a b l e d i s t r i b u t i o n of m a r i t a l a s s e t s , the p a r t i e s j o i n t l y 

bear the burden of p r e s e n t i n g e v i d e n c e as t o the v a l u a t i o n of 

those a s s e t s . Edwards v. Edwards, 26 So. 3d 1254, 1261 ( A l a . 

C i v . App. 2009). I f the p a r t i e s f a i l t o p r e s e n t such 

e v i d e n c e , the t r i a l c o u r t i s l e f t l a r g e l y t o guess or 

s p e c u l a t e as t o the f a i r n e s s of i t s p r o p e r t y d i v i s i o n . Smith  

v. Smith, 682 S.W.2d 834, 836 (Mo. Ct. App. 1984). However, 

a t r i a l c o u r t cannot be put i n e r r o r f o r making such a 

s p e c u l a t i v e d e t e r m i n a t i o n t h a t was due, a t l e a s t i n p a r t , t o 

the f a u l t of the a p p e a l i n g p a r t y . In re M a r r i a g e of M u l l i n s , 

121 I l l . App. 3d 86, 90, 458 N.E.2d 1360, 1363, 76 I l l . Dec. 

560, 563 (1984). 
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In t h i s case, the t r i a l c o u r t h e a r d e v i d e n c e i n d i c a t i n g 

t h a t the husband o p e r a t e d a s u b c h a p t e r S c o r p o r a t i o n t h a t 

p r o v i d e d t h e r a p e u t i c s e r v i c e s t o i t s c l i e n t s . That 

c o r p o r a t i o n owned GPS d e v i c e s and b u s i n e s s equipment and 

l e a s e d a b u i l d i n g w i t h an o p t i o n t o purchase, which would 

mature i n 2020. Some e x h i b i t s i n d i c a t e d t h a t , a l t h o u g h the 

b u s i n e s s had g e n e r a t e d s i g n i f i c a n t income over the y e a r s , due 

t o i t s o p e r a t i n g expenses the b u s i n e s s had o p e r a t e d a t a net 

l o s s s i n c e 2004. A c c o r d i n g t o the husband, the c a p i t a l f o r 

the b u s i n e s s came from a $50,000 l i n e of c r e d i t s e c u r e d by the 

m a r i t a l home. One document i n d i c a t e d t h a t the b u s i n e s s had 

once been v a l u e d a t $340,000, but the b u s i n e s s ' s a c c o u n t a n t 

d i s c l a i m e d the a c c u r a c y of t h a t document a t the t r i a l . 

By p r o v i d i n g the t r i a l c o u r t o n l y t h i s g e n e r a l 

i n f o r m a t i o n , and by not p r o v i d i n g any d i r e c t e v i d e n c e as t o 

the s p e c i f i c v a l u e of the c o r p o r a t i o n , the husband e s s e n t i a l l y 

p l a c e d the burden on the t r i a l c o u r t t o a s c e r t a i n the v a l u e of 

h i s b u s i n e s s i n t e r e s t . The t r i a l c o u r t c o u l d have done a 

g r e a t d e a l of r e s e a r c h and d e termined how t o v a l u e an i n t e r e s t 

i n a c l o s e l y h e l d s u b c h a p t e r S c o r p o r a t i o n and, from t h a t 

r e s e a r c h , a s c e r t a i n e d from the s c a n t e v i d e n c e b e f o r e i t t h a t 
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the c o r p o r a t i o n p r o b a b l y had l i t t l e independent v a l u e due t o 

the p a s s - t h r o u g h n a t u r e of such b u s i n e s s o r g a n i z a t i o n s . See  

H i l l v. Commissioner of I n t e r n a l Revenue, 100 T.C.M. (CCH) 513 

(2010) ( e x p l a i n i n g t h a t income, l o s s e s , d e d u c t i o n s , and 

c r e d i t s f l o w through a subchapter S c o r p o r a t i o n d i r e c t l y t o 

i t s i n d i v i d u a l s h a r e h o l d e r s ) . The t r i a l c o u r t a l s o c o u l d have 

determined t h a t the income g e n e r a t e d from the b u s i n e s s s h o u l d 

be c o n s i d e r e d p e r s o n a l income of the husband and t h a t o n l y 

c e r t a i n a s s e t s r e t a i n e d by the c o r p o r a t i o n and v i t a l t o i t s 

c o n t i n u e d o p e r a t i o n s h o u l d be c o n s i d e r e d i n d e t e r m i n i n g i t s 

v a l u e . See In re M a r r i a g e of J o y n t , 375 I l l . App. 3d 817, 

820-21, 874 N.E.2d 916, 919, 314 I l l . Dec. 551, 554 (2007) 

( e x p l a i n i n g how t o v a l u e subchapter S c o r p o r a t i o n s ) . The 

t r i a l c o u r t a l s o c o u l d have d e t e r m i n e d t h a t the l e a s e w i t h an 

o p t i o n t o buy was merely a c o n t i n g e n t a s s e t of the c o r p o r a t i o n 

w i t h l i t t l e or no v a l u e . See G r e l i e r v. G r e l i e r , 63 So. 3d 

668, 673-74 ( A l a . C i v . App. 2010) ( h o l d i n g t h a t c o n t i n g e n t 

a s s e t s s h o u l d not be i n c l u d e d i n computation of v a l u e of 

m a r i t a l e s t a t e , but s h o u l d be t r e a t e d s e p a r a t e l y ) ; K e f f v.  

K e f f , 757 So. 2d 450 ( A l a . C i v . App. 2000) ( t r e a t i n g o n l y 

o p t i o n s t h a t have matured as m a r i t a l a s s e t s ) ; and Dew v. Dew, 
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[No. CA 11-12, Feb. 8, 2012] S.W.3d , (Ark. C t . 

App. 2012) ( f i n a n c i a l e x p e r t s t e s t i f i e d t h a t s i m i l a r o p t i o n 

had no v a l u e , so f a i l u r e of t r i a l c o u r t t o i n c l u d e o p t i o n i n 

m a r i t a l e s t a t e was h a r m l e s s ) . However, the law does not p l a c e 

such a burden on the t r i a l c o u r t s of t h i s s t a t e ; the law 

p l a c e s the burden of p r o v i n g the v a l u a t i o n of m a r i t a l p r o p e r t y 

s q u a r e l y on the p a r t i e s . A l t h o u g h i t appears t o me t h a t the 

p r o p e r t y d i v i s i o n p r o b a b l y was not e q u i t a b l e , I agree t h a t the 

t r i a l c o u r t cannot be put i n e r r o r f o r c o n c l u d i n g o t h e r w i s e 

under these c i r c u m s t a n c e s . 

As f o r the alimony award, a l t h o u g h the husband "bases 

most of h i s argument p e r t a i n i n g t o the award of alimony on h i s 

c o n t e n t i o n t h a t he l a c k s s u f f i c i e n t income t o pay the alimony 

award," So. 3d a t , and a l t h o u g h I agree t h a t the t r i a l 

c o u r t d i d not e r r i n f i n d i n g t h a t the husband had the a b i l i t y 

t o pay the award, the husband a l s o argues t h a t the w i f e f a i l e d 

t o p r e s e n t e v i d e n c e of her need f o r r e h a b i l i t a t i v e alimony, an 

argument unaddressed by the main o p i n i o n . I do not f i n d the 

husband's argument on t h i s p o i n t p e r s u a s i v e . 

The husband c o r r e c t l y argues t h a t r e h a b i l i t a t i v e a l imony 

i s i n t e n d e d t o p r o v i d e s u p p o r t f o r a dependent spouse f o r a 
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l i m i t e d p e r i o d of r e e d u c a t i o n or r e t r a i n i n g f o l l o w i n g a 

d i v o r c e so t h a t the dependent spouse may g a i n s k i l l s t o become 

s e l f - s u f f i c i e n t . See Enzor v. Enzor, 98 So. 3d 15, 23 ( A l a . 

C i v . App. 2011). In t h i s case, the w i f e has a b a c h e l o r ' s , a 

m a s t e r ' s , and a d o c t o r a t e degree t h a t q u a l i f y her f o r 

reemployment w i t h o u t a d d i t i o n a l t r a i n i n g or r e e d u c a t i o n , which 

the w i f e a d m i t t e d a t t r i a l . The r e c o r d c o n t a i n s no e v i d e n c e 

i n d i c a t i n g t h a t the w i f e needs income or time t o be r e t r a i n e d 

or t o o t h e r w i s e r e e s t a b l i s h her w o r k i n g c r e d e n t i a l s . 

However, " ' r e h a b i l i t a t i v e a l i m o n y [ ' ] ... g e n e r a l l y 

connotes an attempt t o encourage a dependent spouse t o become 

s e l f - s u p p o r t i n g by p r o v i d i n g a l i m o n y f o r a l i m i t e d p e r i o d of 

time d u r i n g which g a i n f u l employment can be o b t a i n e d . " Molnar  

v. Molnar, 173 W.Va. 200, 202, 314 S.E.2d 73, 76 (1984) . In 

t h i s case, the t r i a l c o u r t r e c e i v e d e v i d e n c e i n d i c a t i n g t h a t 

the w i f e has l o n g c a r e d f o r her two c h i l d r e n , the youngest of 

which was 15 a t the time of the t r i a l . The t r i a l c o u r t c o u l d 

have determined t h a t , a l t h o u g h the w i f e has m a r k e t a b l e l a b o r 

s k i l l s , i t would be r e a s o n a b l e f o r the w i f e t o remain a t home 

to c a r e f o r the c h i l d r e n , e s p e c i a l l y c o n s i d e r i n g t h a t the 

youngest c h i l d s u f f e r s from p s y c h i a t r i c problems, and t h a t the 
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w i f e needs su p p o r t u n t i l the c h i l d r e n become more independent 

and the w i f e has had a r e a s o n a b l e o p p o r t u n i t y t h e r e a f t e r t o 

r e e n t e r the l a b o r market. 

The husband complains t h a t the w i f e d i d not need $360,000 

i n r e h a b i l i t a t i v e a l imony s p r e a d out over f i v e y e a rs because 

she a l r e a d y has $86,000 saved from her i n h e r i t a n c e . The w i f e 

t e s t i f i e d t h a t she had earmarked her r e m a i n i n g i n h e r i t a n c e 

funds f o r the p o s t s e c o n d a r y e d u c a t i o n of the c h i l d r e n . The 

p a r t i e s had purchased P r e p a i d A f f o r d a b l e C o l l e g e T u i t i o n p l a n s 

f o r the c h i l d r e n , but the o l d e s t c h i l d was a l r e a d y p l a n n i n g on 

a t t e n d i n g a c o n s e r v a t o r y out of s t a t e , which would r e q u i r e 

e x t r a f u n d i n g . The t r i a l c o u r t r e a s o n a b l y c o u l d have 

determined t h a t those funds would be b e t t e r s e r v e d i n 

p r o v i d i n g the c h i l d r e n p o s t m i n o r i t y support r a t h e r than i n 

b e i n g consumed by the w i f e t o m a i n t a i n her s t a n d a r d of l i v i n g 

o ver the next f i v e y e a r s . Thus, the t r i a l c o u r t r e a s o n a b l y 

c o u l d have d e t e r m i n e d t h a t the w i f e had e s t a b l i s h e d a need f o r 

the amount of r e h a b i l i t a t i v e a l i m o n y awarded. See g e n e r a l l y  

Shewbart v. Shewbart, 64 So. 3d 1080, 1087 ( A l a . C i v . App. 

2010) ( e x p l a i n i n g t h a t r e c i p i e n t spouse must prove need f o r 
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p e r i o d i c alimony and the t r i a l c o u r t s h o u l d c o n s i d e r s e p a r a t e 

e s t a t e of spouse i n c a l c u l a t i n g amount of need). 
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