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Smith i s a c e r t i f i e d r e s i d e n t i a l - r e a l - p r o p e r t y a p p r a i s e r . 

I n 2006, Smith was a c t i n g as a "mentor a p p r a i s e r " t o C h a r l e s 

W i l l i a m J a g g e r s , who was l i c e n s e d as a t r a i n e e r e a l - p r o p e r t y 

a p p r a i s e r . S m ith a s s i g n e d Jaggers t o a p p r a i s e a p r o p e r t y 

c o n t a i n i n g a s i n g l e - f a m i l y house ("the p r o p e r t y " ) l o c a t e d i n 

F r u i t h u r s t . Jaggers conducted the work n e c e s s a r y f o r the 

a p p r a i s a l , and he p r e p a r e d the a p p r a i s a l r e p o r t ("the 

r e p o r t " ) . Both Jaggers and Smith s i g n e d the r e p o r t i n 

November 2006, and the r e p o r t l i s t s Jaggers as the a p p r a i s e r 

and Smith as the " s u p e r v i s o r y a p p r a i s e r . " As the s u p e r v i s o r y 

a p p r a i s e r , S m ith c e r t i f i e d i n the r e p o r t t h a t he had d i r e c t l y 

s u p e r v i s e d J a g g e r ; t h a t he agreed w i t h the a n a l y s i s , o p i n i o n s , 

s t a t e m e n t s , and c o n c l u s i o n s i n the r e p o r t ; and t h a t he 

a c c e p t e d f u l l r e s p o n s i b i l i t y f o r the c o n t e n t s of the r e p o r t . 

I n August 2008, the Board r e c e i v e d a c o m p l a i n t a g a i n s t 

S m i th c o n c e r n i n g the r e p o r t , and the Board s u b s e q u e n t l y 

conducted an i n v e s t i g a t i o n . I n August 2010, the Board f i l e d 

an a d m i n i s t r a t i v e c o m p l a i n t a g a i n s t S m ith c o n c e r n i n g the 

r e p o r t . The c o m p l a i n t a l l e g e d t h a t Smith had v i o l a t e d c e r t a i n 

p r o v i s i o n s of the Alabama R e a l E s t a t e A p p r a i s e r s A c t , § 34-

27A-1 e t seq., A l a . Code 1975, and c e r t a i n r u l e s g o v e r n i n g 
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a p p r a i s e r s . The Board a p p o i n t e d a h e a r i n g o f f i c e r t o h o l d an 

e v i d e n t i a r y h e a r i n g , and the h e a r i n g o f f i c e r h e l d the h e a r i n g 

i n October 2010. A f t e r r e c e i v i n g ore tenus and documentary 

e v i d e n c e , the h e a r i n g o f f i c e r i s s u e d a recommended o r d e r , 

which the Board adopted as i t s d e c i s i o n . The Board's d e c i s i o n 

made e x t e n s i v e f a c t u a l f i n d i n g s and c o n c l u d e d t h a t S m i t h had 

v i o l a t e d v a r i o u s r u l e s and s t a t u t o r y p r o v i s i o n s g o v e r n i n g 

r e a l - e s t a t e a p p r a i s e r s ; those f i n d i n g s and c o n c l u s i o n s w i l l be 

d i s c u s s e d i n more d e t a i l below. The Board suspended Smith's 

a p p r a i s e r ' s l i c e n s e f o r one month and l e v i e d a g a i n s t him an 

a d m i n i s t r a t i v e f i n e of $5,000. 

Smith appealed the Board's d e c i s i o n t o the c i r c u i t c o u r t . 

On August 25, 2011, the c i r c u i t c o u r t e n t e r e d an o r d e r 

m o d i f y i n g the Board's punishment of Smith by suspending h i s 

a p p r a i s e r ' s l i c e n s e f o r s i x months, f i n i n g him $2,500, and 

p u b l i c l y r e p r i m a n d i n g him. However, the c i r c u i t c o u r t ' s o r d e r 

s t a y e d the m o d i f i e d punishment of Smith f o r s i x months and 

p e r m i t t e d him t o c o n t i n u e t o work as an a p p r a i s e r d u r i n g t h a t 

p e r i o d . The o r d e r f u r t h e r s t a t e d : "At the end of the s i x (6) 

month p e r i o d , i f [ S m i t h ] has had no f u r t h e r f i n d i n g s by the 

Board, then the f i n d i n g s , c o n c l u s i o n s , punishments and p u b l i c 
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reprimand of the [ C i r c u i t ] C ourt as s e t out i n t h i s case w i l l 

be DISMISSED." 1 ( C a p i t a l i z a t i o n i n o r i g i n a l . ) On March 15, 

2012, more than s i x months a f t e r i t s o r d e r was e n t e r e d , the 

c i r c u i t c o u r t e n t e r e d a judgment d i s m i s s i n g the case. 

A l t h o u g h the c i r c u i t c o u r t p u r p o r t e d t o s i m p l y d i s m i s s the 

a c t i o n a p p e a l i n g the Board's d e c i s i o n , the c i r c u i t c o u r t 

a c t u a l l y m o d i f i e d the Board's d e c i s i o n . We r e a c h t h i s 

c o n c l u s i o n by r e a d i n g the March 15, 2012, judgment d i s m i s s i n g 

the case t o g e t h e r w i t h the August 25, 2011, o r d e r t h a t 

m o d i f i e d the Board's punishment and then s t a y e d the m o d i f i e d 

punishment f o r s i x months. By s t a y i n g the m o d i f i e d punishment 

and then d i s m i s s i n g the case a f t e r the e x p i r a t i o n of the s i x -

month s t a y , the c i r c u i t c o u r t e f f e c t i v e l y negated the Board's 

punishment of Smith and r e p l a c e d i t w i t h a p r o b a t i o n a r y 

p e r i o d . The Board a p p e a l e d the c i r c u i t c o u r t ' s judgment t o 

1The p a r t i e s d i s p u t e whether the o r d e r of August 25, 2011, 
was a f i n a l judgment. Because t h a t o r d e r d i d not f i n a l l y 
r e s o l v e the i s s u e of Smith's punishment, t h a t o r d e r was not a 
f i n a l judgment. " ' I t i s w e l l e s t a b l i s h e d t h a t a f i n a l 
judgment i s a " t e r m i n a l d e c i s i o n which demonstrates t h e r e has 
been a complete a d j u d i c a t i o n of a l l m a t t e r s i n c o n t r o v e r s y 
between the l i t i g a n t s . " ' " W i l l i a m s Power, I n c . v. Johnson, 
880 So. 2d 459, 461 ( A l a . C i v . App. 2003) ( q u o t i n g Dees v. 
S t a t e , 563 So. 2d 1059, 1061 ( A l a . C i v . App. 1990), q u o t i n g i n 
t u r n T i d w e l l v. T i d w e l l , 496 So. 2d 91, 92 ( A l a . C i v . App. 
1986)). 
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t h i s c o u r t . 

At the h e a r i n g , Samuel D a v i s , an i n v e s t i g a t o r f o r the 

Board, t e s t i f i e d t h a t he had i n v e s t i g a t e d Smith's a p p r a i s a l o f 

the p r o p e r t y . D a v i s ' s t e s t i m o n y s e r v e d as the p r i m a r y b a s i s 

o f the Board's f i n d i n g s . The Board found, i n p e r t i n e n t p a r t : 

"There were two d i s c r e p a n c i e s between d a t a s e t 
f o r t h i n the r e p o r t r e g a r d i n g the ... p r o p e r t y and 
the a c t u a l s t a t e o f the ... p r o p e r t y . [ S m i t h ] 
argues t h a t i t i s i m p o s s i b l e f o r the Board t o know 
the s t a t e o f the ... p r o p e r t y i n 2006, [when the 
a p p r a i s a l was con d u c t e d , ] because [ D a v i s , ] the 
Board's i n v e s t i g a t o r [ , ] d i d not make h i s i n s p e c t i o n 
u n t i l 2009. However, w i t h r e s p e c t t o these two 
p a r t i c u l a r d i s c r e p a n c i e s , t h i s argument i s not 
p e r s u a s i v e f o r reasons t h a t w i l l be s e t f o r t h 
h e r e i n . The d i s c r e p a n c i e s are as f o l l o w s : 

"... The r e p o r t s t a t e s t h a t the ... p r o p e r t y had 
two u p s t a i r s bedrooms. ... The r e p o r t c o n t a i n s a 
p r i n t e d b u i l d i n g s k e t c h That s k e t c h i n d i c a t e s 
t h a t a c l o s e t e x i s t s i n the o u t s i d e c o r n e r o f each 
o f these bedrooms. [ D a v i s ] , upon i n s p e c t i o n , 
d e t e rmined t h a t t h e r e are no c l o s e t s i n these 
bedrooms. While he was unable t o e n t e r the 
s t r u c t u r e , he was a b l e t o l o o k t hrough the windows. 
He a l s o took photographs through the windows o f the 
i n t e r i o r o f these bedrooms. There were no c l o s e t s 
i n t hese c o r n e r s . A d d i t i o n a l l y , f r o m the e x t e r i o r 
o f the s t r u c t u r e , he measured the w a l l l e n g t h 
a v a i l a b l e on these c o r n e r s f o r a c l o s e t . Windows 
are p r e s e n t on bo t h w a l l s c l o s e t o the c o r n e r s where 
these c l o s e t s were supposed t o have been l o c a t e d , 
which r e s t r i c t the a v a i l a b l e space. The 
measurements taken f r o m the o u t s i d e by [ D a v i s ] 
i n d i c a t e t h a t o n l y one f o o t , seven i n c h e s e x i s t e d on 
the f r o n t measurement, and two f e e t 10 i n c h e s 
e x i s t e d on the s i d e w a l l measurement. T h i s means 
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t h a t any such c l o s e t would be i m p l a u s i b l y s m a l l . 
The o n l y way t o make a l a r g e r c l o s e t would be t o 
o b s t r u c t the windows. N e v e r t h e l e s s , t h e r e i s no 
i n d i c a t i o n i n the photographs taken by [ D a v i s ] and, 
inde e d , [ D a v i s ] observed no s i g n s , t h a t c l o s e t s had 
ever been i n these two c o r n e r s . Indeed, [ S m i t h ' s 
w o r k i n g f i l e c o n t a i n s ] a hand s k e t c h o f the f l o o r 
p l a n o f t h i s s t r u c t u r e , which was p r o b a b l y made [ i n 
2006, when the a p p r a i s a l was co n d u c t e d ] . ... The 
s k e t c h o f the second f l o o r shows two bedrooms, but 
shows t h a t t h e r e are no c l o s e t s . A d d i t i o n a l l y , 
[ S m i t h ] o f f e r e d no r e l i a b l e t e s t i m o n y t o the e f f e c t 
t h a t c l o s e t s ever e x i s t e d i n these bedrooms. 
[ S m i t h ] never made an i n s p e c t i o n o f the ... 
p r o p e r t y . T h e r e f o r e , t h e r e are f o u r bases f o r 
f i n d i n g t h a t no c l o s e t s e x i s t e d i n the u p s t a i r s 
bedrooms [ i n 2006]. Those bases are (1) t h e r e was 
not enough room i n th e s e bedrooms f o r a c l o s e t t o 
e x i s t ; (2) t h e r e were no c l o s e t s i n 2009[, when 
Davis i n s p e c t e d the p r o p e r t y , ] and t h e r e was no 
p h y s i c a l i n d i c a t i o n t h a t t h e r e had ever been any 
c l o s e t s i n these c o r n e r s ; (3) the hand s k e t c h ... 
c o n t a i n e d i n [ S m i t h ] ' s w o r k i n g f i l e ... demonstrates 
t h a t t h e r e were no c l o s e t s i n these bedrooms a t the 
time the s k e t c h was drawn; and (4) [ S m i t h ] d i d not 
submit any r e l i a b l e t e s t i m o n y based on p e r s o n a l 
knowledge t h a t c l o s e t s d i d e x i s t i n these bedrooms 
i n 2006. T h e r e f o r e , [ t h e B o a r d ] f i n d s t h a t [ S m i t h ] 
m i s r e p r e s e n t e d i n the r e p o r t t h a t c l o s e t s e x i s t e d i n 
the u p s t a i r s bedrooms. 

"... The r e p o r t s t a t e s t h a t t h i s p r o p e r t y 
c o n t a i n e d a c e n t r a l h e a t i n g and c e n t r a l a i r 
c o n d i t i o n i n g [ ( ' A / C ' ) ] system. The r e p o r t i n d i c a t e s 
t h a t t h e r e were two i n d i v i d u a l u n i t s which, 
presumably, meant t h a t t h e r e were two c e n t r a l A/C 
compressors. However, the i n v e s t i g a t i o n o f the 
Board d e t e r m i n e d t h a t t h i s house c o n t a i n e d two 
window u n i t s and no c e n t r a l h e a t i n g and a i r 
c o n d i t i o n i n g . A g a i n , [ S m i t h ] argues t h a t the 
Board's i n s p e c t i o n was made i n 2009, t h r e e y e a r s 
a f t e r [ S m i t h ] ' s r e p o r t [was p r e p a r e d ] , and t h a t 
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t h i n g s c o u l d change i n the s t r u c t u r e i n t h a t time 
frame. However, [ t h e B o a r d ] f i n d s t h a t t h e r e was no 
c e n t r a l h e a t i n g and a i r c o n d i t i o n i n g i n the ... 
p r o p e r t y a t the time o f [ S m i t h ] ' s i n s p e c t i o n . When 
the Board made i t s i n s p e c t i o n , t h e r e was a b s o l u t e l y 
no s i g n t h a t c e n t r a l h e a t i n g and a i r c o n d i t i o n i n g 
ever e x i s t e d i n t h i s s t r u c t u r e . The f l o o r s and the 
c e i l i n g were v i s i b l e and showed no s i g n s o f duct 
work or v e n t s . There was no ev i d e n c e t h a t any duct s 
or v e n t s ever e x i s t e d i n any p a r t o f the s t r u c t u r e . 
[ S m i t h ] says t h a t perhaps a l l ev i d e n c e o f a 
p r e e x i s t i n g c e n t r a l h e a t i n g and a i r c o n d i t i o n i n g 
system had been removed. However, based upon the 
c o n d i t i o n o f the house, such a c o n c l u s i o n i s 
unwarranted. F u r t h e r , t h e r e i s no i n d i c a t i o n t h a t 
a pad f o r a c e n t r a l h e a t i n g and a i r c o n d i t i o n i n g 
u n i t was ever s i t u a t e d o u t s i d e the s t r u c t u r e . The 
o n l y i n d i c a t i o n o f h e a t i n g and a i r c o n d i t i o n i n g i n 
the s t r u c t u r e are the two g r a v i t y u n i t s i n the 
w a l l s . [ S m i t h ] admits t h a t he r e a l l y does not know 
whether c e n t r a l h e a t i n g and a i r c o n d i t i o n i n g ever 
e x i s t e d i n t h i s s t r u c t u r e because he d i d not i n s p e c t 
i t . I t i s u n t e n a b l e t o t h i n k t h a t a c e n t r a l h e a t i n g 
and a i r c o n d i t i o n i n g system e x i s t e d i n t h i s 
s t r u c t u r e . T h e r e f o r e , [ t h e B o a r d ] f i n d s t h a t 
[ S m i t h ] m i s r e p r e s e n t e d i n the r e p o r t the f a c t t h a t 
c e n t r a l h e a t i n g and a i r c o n d i t i o n i n g e x i s t e d [ o n ] 
the ... p r o p e r t y . 

"... In a d d i t i o n t o the two d i s c r e p a n c i e s , t h e r e 
are i n a d e q u a c i e s or f a i l u r e s o f [ S m i t h ] t o p r o p e r l y 
p r e p a r e the r e p o r t i n accordance w i t h the U n i f o r m 
Standards o f P r o f e s s i o n a l A p p r a i s a l P r a c t i c e 
[ ( ' U S P A P ' ) ] and t h e r e are o t h e r e r r o r s i n the 
f a c t u a l r e p o r t i n g . These are as f o l l o w s : 

"On Page 2 o f 6 o f the ... Rep o r t ... t h e r e i s 
a b l o c k b e s i d e [ t h e ] 'Sales Comparison Approach' 
[ c a t e g o r y ] l a b e l e d ' Q u a l i t y o f C o n s t r u c t i o n . ' The 
a p p r o p r i a t e response t o p l a c e i n t h a t b l o c k i s an 
e v a l u a t i o n as t o whether the ... p r o p e r t y r a t e s a 
f a i r , average, good, or some o t h e r s i m i l a r 
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d e s i g n a t i o n . I n s t e a d o f a p p r o p r i a t e l y making the 
e v a l u a t i o n i n t h i s f a s h i o n , [ S m i t h ] i n d i c a t e d t h a t 
the [ q u a l i t y o f c o n s t r u c t i o n ] was ' v i n y l s i d i n g . ' 
F o r the comparable[ p r o p e r t i e s ] i n the same b l o c k he 
i n d i c a t e d t h a t t h e y were b r i c k / v e n e e r s i d i n g , wood 
s i d i n g , and wood s i d i n g . [ 2 ] These are i n a p p r o p r i a t e 
d e s i g n a t i o n s , and do not comport w i t h the 
req u i r e m e n t s o f USPAP. 

"On Page 3 o f 6 o f the ... Rep o r t ... t h e r e i s 
a b l o c k b e s i d e the d e s i g n a t i o n 'Cost Approach' which 
reads ' Q u a l i t y R a t i n g f r o m Cost S e r v i c e . ' In t h i s 
b l o c k [ S m i t h ] s t a t e d t h a t the r a t i n g was average. 
However, t h i s i s an i n c o r r e c t r a t i n g f o r the ... 
p r o p e r t y . As l i s t e d on the r e p o r t , the source o f 
t h i s c o s t d a t a i s [ t h e ] M a r s h a l l and S w i f t 
r e s i d e n t i a l e s t i m a t o r . [ 3 D a v i s ] t e s t i f i e d w i t h 
r e s p e c t t o the M a r s h a l l and S w i f t e s t i m a t o r . ... 
[ D a v i s ] t e s t i f i e d t h a t the ... p r o p e r t y f e l l w i t h i n 
the f a i r q u a l i t y range, not average. Whereas[] the 
M a r s h a l l and S w i f t f a i r q u a l i t y c r i t e r i a c a l l e d f o r 
e i g h t - f o o t i n t e r i o r c e i l i n g s , the ... p r o p e r t y had 
two bedrooms w i t h s e v e n - f o o t i n t e r i o r c e i l i n g s . The 
f a i r q u a l i t y c r i t e r i a s e t f o r t h t h e r e i n l i s t s ' f l a t 
r o o f or l o w - p i t c h r o o f . ' The ... p r o p e r t y had a 
l o w - p i t c h e d r o o f . The ' f a i r ' c r i t e r i a r e f e r e n c e d 
' l o w - q u a l i t y f i x t u r e s ' as a f i x t u r e count o f t e n or 
below. The ... p r o p e r t y had o n l y s i x f i x t u r e s . The 
' f a i r ' q u a l i t y c r i t e r i a i n c l u d e d an o w n e r - b u i l t (not 
p r o f e s s i o n a l ) r e f e r e n c e , and [ D a v i s ] determined, 
upon i n v e s t i g a t i o n , t h a t some o f the c o n s t r u c t i o n 
d i d i n d e e d appear t o be owner b u i l t . [ D a v i s ] f o u n d 
b e l o w - q u a l i t y workmanship, which i s another c r i t e r i a 

2The r e p o r t l i s t s t h r e e "comparable s a l e " p r o p e r t i e s and 
compares them t o the p r o p e r t y i n s e v e r a l c a t e g o r i e s . 

3 D a v i s t e s t i f i e d t h a t " M a r s h a l l and S w i f t " " i s an 
e v a l u a t i o n - c o s t e v a l u a t i o n s e r v i c e t h a t a p p r a i s e r s use t o do 
r e p r o d u c t i o n c o s t when t h e y ' r e e s t i m a t i n g r e p r o d u c t i o n c o s t i n 
[ u s i n g ] the c o s t approach [ a n a l y s i s ] on a p p r a i s a l s . " 
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under ' f a i r ' q u a l i t y c o n s t r u c t i o n . I n d i c a t i o n s o f 
b e l o w - q u a l i t y workmanship i n the ... p r o p e r t y 
i n c l u d e a wall-mounted heat pump w i t h a l a r g e gap 
between the top o f the heat pump and the w a l l ; a 
c o u n t e r t o p t h a t does not f i t p r o p e r l y , the l a c k o f 
h a n d r a i l s on the s t a i r s and v e r y narrow s t a i r s , a 
k i t c h e n o u t l e t w i t h a h o l e i n the s h e e t r o c k l a r g e r 
than the o u t l e t c o v e r , no doors on the d o w n s t a i r s 
c l o s e t s , and o u t s i d e d r a i n p i p e s emptying i n t o the 
y a r d . These c o n d i t i o n s are not the type t h a t would 
l i k e l y d e velop from poor maintenance or d e s t r u c t i v e 
[ f o r c e s ] . [The B o a r d ] f i n d s t h a t these c o n d i t i o n s 
e x i s t e d i n 2006. 

" [ S m i t h ] argued t h a t t h e r e are c e r t a i n f e a t u r e s 
o f the ... p r o p e r t y t h a t a c t u a l l y exceed the 
c r i t e r i a f o r average q u a l i t y . He a l s o p o i n t s out 
t h a t the ... p r o p e r t y meets or exceeds most o f the 
average q u a l i t y c r i t e r i a i n the M a r s h a l l and S w i f t 
e s t i m a t o r . In t h i s r e g a r d , [ D a v i s ] , who i s h i m s e l f 
a w e l l - q u a l i f i e d R e a l P r o p e r t y A p p r a i s e r , and 
[ S m i t h ] d i s a g r e e . The s c a l e s t i p i n f a v o r o f the 
Board's p o s i t i o n on t h i s p o i n t by v i r t u e o f the 
f o l l o w i n g e x p l a n a t i o n . 

" [ D a v i s ] examined P r o p e r t y R e c o rd Cards on the 
... p r o p e r t y and the t h r e e comparable[ p r o p e r t i e s ] . 
The 2006 P r o p e r t y R e c o rd Card f o r the ... p r o p e r t y 
l i s t s the q u a l i t y c l a s s as [']E minus.['] The Code 
d e f i n i t i o n s i n the Alabama Department o f Revenue's 
Alabama A p p r a i s a l M a n u [ a ] l ... s t a t e t h a t E minus 
means ' f a i r ' q u a l i t y c o n s t r u c t i o n . The Department 
o f Revenue has a c l a s s i f i c a t i o n code system f o r 
v a r i o u s l e v e l s o f q u a l i t y and uses p l u s and minus 
s i g n s t o i n d i c a t e s t r u c t u r e s t h a t f a l l between the 
c l a s s i f i c a t i o n s . ... C l a s s E d e s c r i b e s a r e s i d e n c e 
t h a t might be c o n s i d e r e d s l i g h t l y below average or 
f a i r . C l a s s F i s a l o w - c o s t or poor type o f 
s t r u c t u r e . An E minus i n d i c a t e s a l e s s than below 
average p r o p e r t y . The E minus means t h a t the ... 
p r o p e r t y s h o u l d be r a t e d as ' f a i r ' q u a l i t y 
c o n s t r u c t i o n . F o r a l l o f the reasons s e t f o r t h 
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h e r e i n , the q u a l i t y o f c o n s t r u c t i o n o f the 
p r o p e r t y , u s i n g the c o s t approach, s h o u l d have been 
i d e n t i f i e d as ' f a i r , ' not average. 

"The r e p o r t f a i l s t o [ a c c u r a t e l y ] s t a t e the 
d i f f e r e n c e s between the ... p r o p e r t y and the 
comparable [ p r o p e r t i e s ] . There c l e a r l y are 
d i f f e r e n c e s between the p r o p e r t y and the comparable 
[ p r o p e r t i e s ] , but [Smith] r e p o r t e d t h a t t h e r e were 
no d i f f e r e n c e s i n c e r t a i n m a t e r i a l a s p e c t s . F o r 
example, on Page 2 o f 6 o f the r e p o r t ... under [the 
c a t e g o r y e n t i t l e d ] S a l e s Comparison Approach, i n the 
h e a t i n g / c o o l i n g b l o c k [Smith] s t a t e s t h a t a l l f o u r 
p r o p e r t i e s have c e n t r a l h e a t i n g and c o o l i n g . T h i s 
i s s i m p l y not t r u e . A d d i t i o n a l l y , under [the] 
F u n c t i o n a l U t i l i t y [ b l o c k ] , [Smith] r e p o r t s t h a t a l l 
o f the p r o p e r t i e s are average. T h i s i s c l e a r l y 
i n c o r r e c t as w i l l be f u r t h e r s e t f o r t h h e r e i n . In 
the ... Re p o r t , Page 2 o f 6 ... under [the c a t e g o r y 
e n t i t l e d ] S a l e s Comparison Approach, the b l o c k 
e n t i t l e d ' C o n d i t i o n ' d e s c r i b e s a l l o f the p r o p e r t i e s 
as average. A g a i n , t h i s i s not c o r r e c t . 
A d d i t i o n a l l y , t h e r e i s no adjustment f o r d i f f e r e n c e s 
i n the ages o f the p r o p e r t i e s . Some comment s h o u l d 
have been made w i t h r e s p e c t t o these d i f f e r e n c e s . 
[Smith] r e p o r t e d the ... p r o p e r t y v i r t u a l l y 
t hroughout [the r e p o r t ] a t a h i g h e r c l a s s i f i c a t i o n 
than w a r r a n t e d when comparing the [ p r o p e r t y ] t o the 
comparable[ p r o p e r t i e s ] . 

"As s e t f o r t h i n [the] paragraph [ d i r e c t l y ] 
above, the f u n c t i o n a l u t i l i t y o f the ... p r o p e r t y i s 
l i s t e d as average. T h i s e v a l u a t i o n does not comport 
w i t h the a c t u a l s t a t u s o f the p r o p e r t y . The l a y o u t 
o f the ... p r o p e r t y i s i n f e r i o r t o the l a y o u t o f the 
comparable [ p r o p e r t i e s ] . Two u p s t a i r s bedrooms i n 
the ... p r o p e r t y w i t h o u t c l o s e t s and the l a c k o f an 
u p s t a i r s bathroom causes the bedrooms t o be 
f u n c t i o n a l l y o b s o l e t e . In f a c t , i t i s q u i t e 
a r g u a b l e t h a t the two u p s t a i r s bedrooms s h o u l d not 
have been l i s t e d as bedrooms a t a l l . F u r t h e r , the 
f l o o r p l a n i s f u n c t i o n a l l y o b s o l e t e . A l l o f the 
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comparable [ p r o p e r t i e s ] had two bathrooms and the 
... p r o p e r t y had o n l y one. The f l o o r p l a n of the 
... p r o p e r t y r e q u i r e d t h a t a person i n an u p s t a i r s 
bedroom t r a v e r s e a narrow s e t of s t a i r s w i t h no hand 
r a i l t hrough e i t h e r the k i t c h e n or one of the 
d o w n s t a i r s bedrooms t o g e t t o the o n l y bathroom i n 
the house. [Davis] t e s t i f i e d t h a t none of the 
comparable [ p r o p e r t i e s ] s u f f e r e d from f u n c t i o n a l 
o b s o l e s c e n c e . Two of the comparable [ p r o p e r t i e s ] 
were r a n c h - s t y l e houses w i t h a l l rooms on one f l o o r . 

"  

" F u r t h e r , [Smith] d i d not address f u n c t i o n a l 
o b s o l e s c e n c e i n h i s c o s t [ - ] a p p r o a c h [assessment]. 
[Smith] s h o u l d have used a method c a l c u l a t e d t o 
account f o r f u n c t i o n a l o b s o l e s c e n c e . F o r example, 
[Smith] c o u l d have used a c o s t - t o - c u r e f a c t o r i n h i s 
a n a l y s i s , [ i . e . , a n a l y z i n g how much i t would c o s t t o 
cure the f u n c t i o n a l o b s o l e s c e n c e , ] but d i d not do 
so. 

"... Had [Smith] not a l l o w e d the d i s c r e p a n c i e s 
r e f e r e n c e d h e r e i n , and had [Smith] not f a i l e d t o 
comply w i t h the [USPAP], t h e r e would have been a 
d i f f e r e n t outcome i n t h i s a p p r a i s a l . 

"... [Smith] d e n i e d any wrongdoing. He s t a t e d 
t h a t he d i d not observe the ... p r o p e r t y . However, 
h i s f a i l u r e t o i n s p e c t i s i r r e l e v a n t t o the i s s u e s 
h e r e i n r e g a r d i n g the p r o p r i e t y of the r e p o r t f o r 
which he was r e s p o n s i b l e . 

" [ S m i t h ] gave h i s o p i n i o n s w i t h r e g a r d t o 
v a r i o u s a s p e c t s of the c r i t i c i s m s o f f e r e d by [Davis] 
t o the e f f e c t t h a t he i s r i g h t about a l l a n a l y s i s 
performed and da t a r e f l e c t e d i n the r e p o r t . Many of 
these o p i n i o n s have been p r e v i o u s l y a d d r e s s e d i n 
t h i s Order. C l e a r l y , however, [Smith]'s o p i n i o n s i n 
these r e g a r d s do not wa r r a n t much weig h t . 
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"... [Smith] argues t h a t a p u b l i c reprimand or 
a s u s p e n s i o n would harm him f i n a n c i a l l y . T h i s i s 
c e r t a i n l y a c o n s i d e r a t i o n ; however, i t cannot be 
d e t e r m i n a t i v e of the i s s u e s and the u l t i m a t e 
[ d e c i s i o n by the B o a r d ] . " 

Based on t h e s e f i n d i n g s , the Board found t h a t S m ith had 

v i o l a t e d s i x r u l e s of the U n i f o r m S t a n d a r d s of P r o f e s s i o n a l 

A p p r a i s a l P r a c t i c e ("USPAP"): (1) USPAP Rule 1-1(a), which 

r e q u i r e s an a p p r a i s e r t o c o r r e c t l y employ r e c o g n i z e d methods 

and t e c h n i q u e s t h a t are n e c e s s a r y t o produce a c r e d i b l e 

a p p r a i s a l ; (2) USPAP Rule 1-1(b), which p r o h i b i t s an a p p r a i s e r 

from c o m m i t t i n g a s u b s t a n t i a l e r r o r , o m i s s i o n , or commission 

t h a t s i g n i f i c a n t l y a f f e c t s an a p p r a i s a l ; (3) USPAP Rule 1-

4 ( a ) , which r e q u i r e s an a p p r a i s e r t o a n a l y z e a v a i l a b l e 

c o m p a r a b l e - s a l e s d a t a t o i n d i c a t e a v a l u e c o n c l u s i o n when a 

s a l e s - c o m p a r i s o n approach i s n e c e s s a r y ; (4) USPAP Rule 1-

4 ( b ) ( i i ) , which r e q u i r e s an a p p r a i s e r t o a n a l y z e a v a i l a b l e 

c omparable-cost d a t a " t o e s t i m a t e the c o s t new of the 

improvements" when a c o s t approach i s n e c e s s a r y f o r c r e d i b l e 

r e s u l t s ; 4 (5) USPAP Rule 1 - 4 ( b ) ( i i i ) , which r e q u i r e s an 

4 I t i s u n c l e a r what the Board's d e c i s i o n means when 
r e f e r e n c i n g "improvements" i n the c o n t e x t of the USPAP r u l e s . 
When r e f e r e n c i n g t h i s p a r t i c u l a r USPAP r u l e , the Board 
e x p l a i n s t h a t "[Smith] p r i c e d out the house w i t h c e n t r a l 
h e a t i n g and a i r c o n d i t i o n i n g when the house a c t u a l l y had w a l l 
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a p p r a i s e r t o a n a l y z e a v a i l a b l e comparable d a t a " t o e s t i m a t e 

the d i f f e r e n c e between the c o s t new and the p r e s e n t worth of 

the improvements" when a c o s t approach i s n e c e s s a r y f o r 

c r e d i b l e assignment r e s u l t s ; and (6) USPAP's E t h i c s Rule 

p r o h i b i t i n g an a p p r a i s e r from "communicat[ing] assignment 

r e s u l t s i n a m i s l e a d i n g or f r a u d u l e n t manner" or 

"communicat[ing] a m i s l e a d i n g or f r a u d u l e n t r e p o r t or 

k n o w i n g l y p e r m i t [ t i n g ] an employee or o t h e r person t o 

communicate a m i s l e a d i n g or f r a u d u l e n t r e p o r t . " 

The Board a l s o e x p l i c i t l y p u n i s h e d Smith under f o u r 

p r o v i s i o n s of § 3 4 - 2 7 A - 2 0 ( a ) ( 6 ) - ( 9 ) , A l a . Code 1975. Under 

t h a t s t a t u t e , the Board may revoke a l i c e n s e , suspend a 

l i c e n s e , or l e v y a f i n e f o r : 

"(6) V i o l a t i o n of any of the s t a n d a r d s f o r the 
development or communication of r e a l e s t a t e 
a p p r a i s a l s as p r o v i d e d i n t h i s s e c t i o n . 

"(7) F a i l u r e or r e f u s a l w i t h o u t good cause t o 
e x e r c i s e r e a s o n a b l e d i l i g e n c e i n d e v e l o p i n g an 
a p p r a i s a l , p r e p a r i n g an a p p r a i s a l , i n p r e p a r i n g an 
a p p r a i s a l r e p o r t , or i n communicating an a p p r a i s a l . 

"(8) N e g l i g e n c e or incompetence i n d e v e l o p i n g an 
a p p r a i s a l , i n p r e p a r i n g an a p p r a i s a l r e p o r t , or i n 

heat pumps." Presumably, the w a l l heat pumps were c o n s i d e r e d 
the a c t u a l "improvements" on the house t h a t were not p r o p e r l y 
c o n s i d e r e d . 
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communicating an a p p r a i s a l . 

"(9) W i l l f u l l y d i s r e g a r d i n g or v i o l a t i n g t h i s 
c h a p t e r or the r e g u l a t i o n s of the board f o r the 
a d m i n i s t r a t i o n and enforcement of t h i s c h a p t e r . " 

I n r e v i e w i n g a d e c i s i o n of an a d m i n i s t r a t i v e agency, such 

as the Board, t h i s c o u r t ' s s t a n d a r d of r e v i e w i s the same as 

t h a t of the c i r c u i t c o u r t . Alabama Dep't of E n v t l . Mgmt. v. 

L e g a l E n v t l . A s s i s t a n c e Found., I n c . , 973 So. 2d 369, 375 

( A l a . C i v . App. 2007). S e c t i o n 41-22-20(k), A l a . Code 1975, 

governs our r e v i e w and the c i r c u i t c o u r t ' s r e v i e w of the 

Board's d e c i s i o n i n t h i s case. In p e r t i n e n t p a r t , i t 

p r o v i d e s : 

"(k) Except where j u d i c i a l r e v i e w i s by t r i a l de 
novo, the agency o r d e r s h a l l be t aken as prima f a c i e 
j u s t and r e a s o n a b l e and the c o u r t s h a l l not 
s u b s t i t u t e i t s judgment f o r t h a t of the agency as t o 
the weight of the e v i d e n c e on q u e s t i o n s of f a c t , 
e x c e p t where o t h e r w i s e a u t h o r i z e d by s t a t u t e . ... 
The c o u r t may r e v e r s e or modify the d e c i s i o n or 
g r a n t o t h e r a p p r o p r i a t e r e l i e f from the agency 
a c t i o n ... i f the c o u r t f i n d s t h a t the agency a c t i o n 
i s due t o be s e t a s i d e or m o d i f i e d under s t a n d a r d s 
s e t f o r t h i n a p p e a l or r e v i e w s t a t u t e s a p p l i c a b l e t o 
t h a t agency or i f s u b s t a n t i a l r i g h t s of the 
p e t i t i o n e r have been p r e j u d i c e d because the agency 
a c t i o n i s any one or more of the f o l l o w i n g : 

"(1) In v i o l a t i o n of c o n s t i t u t i o n a l or 
s t a t u t o r y p r o v i s i o n s ; 

"(2) In excess of the s t a t u t o r y a u t h o r i t y 
of the agency; 
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"(3) In v i o l a t i o n of any p e r t i n e n t agency 
r u l e ; 

"(4) Made upon u n l a w f u l p r o c e d u r e ; 

"(5) A f f e c t e d by o t h e r e r r o r of law; 

"(6) C l e a r l y erroneous i n view of the 
r e l i a b l e , p r o b a t i v e , and s u b s t a n t i a l 
e v i d e n c e of the whole r e c o r d ; or 

"(7) Unreasonable, a r b i t r a r y , or 
c a p r i c i o u s , or c h a r a c t e r i z e d by an abuse of 
d i s c r e t i o n or a c l e a r l y unwarranted 
e x e r c i s e of d i s c r e t i o n . " 

Our r e v i e w of the Board's c o n c l u s i o n s of law and i t s 

a p p l i c a t i o n of the law t o the f a c t s i s de novo. Ex p a r t e 

Wilbanks H e a l t h Care S e r v s . , I n c . , 986 So. 2d 422, 425 ( A l a . 

2007). 

The c i r c u i t c o u r t o f f e r e d no e x p l a n a t i o n f o r i t s d e c i s i o n 

t o modify the Board's punishment of Smith. By e f f e c t i v e l y 

r e d u c i n g the punishment, the c i r c u i t c o u r t e v i d e n t l y 

d e t e r m i n e d t h a t the punishment was too s e v e r e . B e f o r e 

d i s c u s s i n g whether the Board's punishment of Smith was too 

se v e r e , we w i l l f i r s t examine the Board's d e t e r m i n a t i o n of 

Smith's c u l p a b i l i t y . As p r e s e n t e d t h o r o u g h l y i n the Board's 

d e c i s i o n , the Board h e a r d D a v i s ' s t e s t i m o n y i n d i c a t i n g t h a t 

Smith had v i o l a t e d s i x USPAP r u l e s and f o u r s t a t u t o r y 
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p r o v i s i o n s r e g a r d i n g the conduct of a p p r a i s e r s . "A 

p resumption of c o r r e c t n e s s a t t a c h e s t o the d e c i s i o n of an 

a d m i n i s t r a t i v e agency due t o i t s r e c o g n i z e d e x p e r t i s e i n a 

s p e c i f i c , s p e c i a l i z e d a r e a . " H a l l v. Alabama A l c o h o l i c  

Beverage C o n t r o l Bd., 631 So. 2d 1047, 1048 ( A l a . C i v . App. 

1993). The Board's f i n d i n g s i n t h i s case c l e a r l y i n v o l v e the 

Board's " e x p e r t i s e i n a s p e c i f i c , s p e c i a l i z e d a r e a . " I d . 

A l t h o u g h Smith d i s p u t e d some of D a v i s ' s o p i n i o n s , i t was 

w i t h i n the Board's a u t h o r i t y t o weigh the d i s p u t e d e v i d e n c e . 

A r e v i e w i n g c o u r t " s h a l l not s u b s t i t u t e i t s judgment f o r t h a t 

of the agency as t o the weight of the e v i d e n c e on q u e s t i o n s of 

f a c t , except where o t h e r w i s e a u t h o r i z e d by s t a t u t e . " § 41-22-

2 0 ( k ) . There i s no i n d i c a t i o n t h a t the Board's d e t e r m i n a t i o n s 

r e g a r d i n g Smith's a p p r a i s a l f a l l i n t o any of the c a t e g o r i e s 

found i n § 4 1 - 2 2 - 2 0 ( k ) ( 1 ) - ( 7 ) t h a t would a l l o w the c i r c u i t 

c o u r t t o modify the Board's d e c i s i o n . Based on D a v i s ' s 

t e s t i m o n y and the d e f e r e n c e g i v e n t o the Board, we cannot say 

t h a t the Board e r r e d i n d e t e r m i n i n g t h a t Smith v i o l a t e d the 

v a r i o u s r u l e s and s t a t u t o r y p r o v i s i o n s c i t e d i n the Board's 

d e c i s i o n . 

F u r t h e r , the Board's punishment of Smith does not f a l l 
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i n t o any of the c a t e g o r i e s found i n § 4 1 - 2 2 - 2 0 ( k ) ( 1 ) - ( 7 ) t h a t 

would a l l o w the c i r c u i t c o u r t t o modify the Board's d e c i s i o n 

i n p u n i s h i n g Smith. We s p e c i f i c a l l y note t h a t the Board's 

punishment of Smith i s a u t h o r i z e d by s t a t u t e . The Board 

suspended Smith's l i c e n s e f o r one month and l e v i e d a g a i n s t him 

an a d m i n i s t r a t i v e f i n e of $5,000. S e c t i o n 34-27A-20(a) 

p e r m i t s the Board t o , among o t h e r t h i n g s , "suspend the 

[ a p p r a i s e r ' s ] l i c e n s e " and " l e v y f i n e s as p r o v i d e d i n 

s u b s e c t i o n ( c ) " f o r v i o l a t i o n s enumerated i n § 34-27A-20(a). 

In t u r n , s u b s e c t i o n ( c ) of § 34-27A-20 p r o v i d e s : " I n a d d i t i o n 

t o the d i s c i p l i n a r y powers g r a n t e d i n s u b s e c t i o n ( a ) , the 

b o a r d may l e v y a d m i n i s t r a t i v e f i n e s f o r s e r i o u s v i o l a t i o n s of 

t h i s c h a p t e r or the r u l e s and r e g u l a t i o n s of the b o a r d of not 

more than $500 f o r each v i o l a t i o n . " R e g a r d i n g "the r u l e s and 

r e g u l a t i o n s of the board," § 34-27A-23, A l a . Code 1975, 

p r o v i d e s t h a t " [ a ] l i c e n s e d r e a l e s t a t e a p p r a i s e r s h a l l comply 

w i t h the c u r r e n t [USPAP] approved by the board." The Board 

has promulgated R u l e 780-X-13-.01, A l a . Admin. Code (Alabama 

R e a l E s t a t e A p p r a i s e r s B o a r d ) , which adopted the p a r t s of the 

USPAP a p p l i c a b l e i n t h i s case as r u l e s g o v e r n i n g a p p r a i s e r s . 

Thus, under § 34-27A-20(a), the Board was a u t h o r i z e d t o 
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suspend Smith's l i c e n s e f o r one month. Under § 34-27A-20(a) 

and ( c ) , the Board was a l s o a u t h o r i z e d t o f i n e Smith $500 f o r 

each s e r i o u s v i o l a t i o n under § 34-27A-20(a) and the USPAP 

r u l e s . The Board determined t h a t Smith had v i o l a t e d 4 

s t a t u t o r y p r o v i s i o n s under § 34-27A-20(a) and 6 USPAP r u l e s , 

f o r a t o t a l of 10 v i o l a t i o n s . Thus, a t $500 per v i o l a t i o n , 

the Board was a u t h o r i z e d t o f i n e Smith $5,000 f o r the 10 

v i o l a t i o n s . A c c o r d i n g l y , the Board had the s t a t u t o r y 

a u t h o r i t y t o l e v y the $5,000 f i n e i n t h i s case. 

In sum, the Board a c t e d w i t h i n i t s d i s c r e t i o n i n 

p u n i s h i n g Smith, and the c i r c u i t c o u r t e r r e d i n m o d i f y i n g the 

Board's d e c i s i o n . Based on the f o r e g o i n g , we r e v e r s e the 

c i r c u i t c o u r t ' s judgment, and we remand the case t o the 

c i r c u i t c o u r t f o r the e n t r y of a judgment c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

REVERSED AND REMANDED. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Thompson, P . J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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