
REL: 05/10/2013 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2012-2013 

2110752 

K.F.P. 

v. 

R.A.P. and R.J.P. 

Appeal from Walker Juvenile Court 
(JU-08-455.02) 

On A p p l i c a t i o n f o r R e h e a r i n g 

THOMPSON, P r e s i d i n g Judge. 

The o p i n i o n of Febru a r y 15, 2013, i s withdrawn, and the 

f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 



2110752 

M.D.P. ("the c h i l d " ) i s the c h i l d of G.W.P. I I I ("the 

f a t h e r " ) and N.B. ("the mother"). I t does not appear t h a t the 

c h i l d spent any s i g n i f i c a n t time i n the c u s t o d y of h i s p a r e n t s 

f o l l o w i n g h i s b i r t h i n August 2008. In F e b r u a r y 2009, i n 

response t o a p e t i t i o n f i l e d by K.F.P. ("the p a t e r n a l 

grandmother"), the Walker J u v e n i l e C o u r t ("the j u v e n i l e 

c o u r t " ) found the c h i l d dependent and awarded cus t o d y of him 

t o the p a t e r n a l grandmother. 

On A p r i l 13, 2011, R.A.P. ("the g r e a t - u n c l e " ) and R.J.P. 

("the g r e a t - a u n t " ) f i l e d a p e t i t i o n i n the j u v e n i l e c o u r t 

s e e k i n g an award of c u s t o d y of the c h i l d . In t h e i r p e t i t i o n , 

the g r e a t - a u n t and the g r e a t - u n c l e a l l e g e d t h a t the c h i l d was 

dependent and t h a t a m a t e r i a l change i n c i r c u m s t a n c e s had 

o c c u r r e d w a r r a n t i n g a m o d i f i c a t i o n of c u s t o d y . The j u v e n i l e 

c o u r t awarded the g r e a t - a u n t and the g r e a t - u n c l e pendente l i t e 

c u s t o d y of the c h i l d . 

In June 2011, i n response t o a motion f i l e d by the 

p a t e r n a l grandmother, the j u v e n i l e c o u r t e n t e r e d an o r d e r 

s e t t i n g a s i d e the pendente l i t e o r d e r awarding the g r e a t - a u n t 

and the g r e a t - u n c l e c u s t o d y of the c h i l d . However, i n t h a t 

June 2011 o r d e r , the j u v e n i l e c o u r t o r d e r e d t h a t the g r e a t -
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aunt and the g r e a t - u n c l e r e c e i v e v i s i t a t i o n w i t h the c h i l d on 

a l t e r n a t i n g weeks; t h u s , the e f f e c t of the June 2011 o r d e r was 

t o award the p a t e r n a l grandmother and the g r e a t - a u n t and the 

g r e a t - u n c l e a l t e r n a t i n g weekly c u s t o d i a l p e r i o d s w i t h the 

c h i l d . We note t h a t n e i t h e r the f a t h e r nor the mother sought 

an award of c u s t o d y of the c h i l d . 

A f t e r c o n d u c t i n g an ore tenus h e a r i n g , the j u v e n i l e c o u r t 

e n t e r e d a judgment on March 27, 2012, i n which i t found the 

c h i l d dependent and m o d i f i e d custody of the c h i l d . The 

j u v e n i l e c o u r t o r d e r e d t h a t the p a r t i e s share j o i n t l e g a l 

c u s t o d y of the c h i l d , and i t awarded p r i m a r y p h y s i c a l c u s t o d y 

t o the g r e a t - a u n t and the g r e a t - u n c l e . The j u v e n i l e c o u r t 

awarded the f a t h e r a l t e r n a t i n g weekend v i s i t a t i o n w i t h the 

c h i l d , and i t s p e c i f i e d t h a t t h a t v i s i t a t i o n was t o be 

" d i r e c t l y s u p e r v i s e d " by the p a t e r n a l grandmother. The 

p a t e r n a l grandmother f i l e d a postjudgment motion, and t h a t 

motion was d e n i e d by o p e r a t i o n of law p u r s u a n t t o Rule 59.1, 

A l a . R. C i v . P. The p a t e r n a l grandmother t i m e l y appealed. 

The r e c o r d i n d i c a t e s t h a t the mother and the f a t h e r were 

l i v i n g w i t h the g r e a t - a u n t and the g r e a t - u n c l e a t the time the 

c h i l d was born. A c c o r d i n g t o the g r e a t - a u n t , f o l l o w i n g the 

3 



2110752 

b i r t h of the c h i l d , the p a r e n t s and the c h i l d r e t u r n e d t o the 

g r e a t - a u n t and the g r e a t - u n c l e ' s home. S h o r t l y t h e r e a f t e r , 

however, the c h i l d , and perhaps one or bot h of the p a r e n t s , 

began r e s i d i n g w i t h the p a t e r n a l grandmother. 

The g r e a t - a u n t t e s t i f i e d t h a t , s h o r t l y a f t e r the c h i l d ' s 

b i r t h , the p a t e r n a l grandmother had l e f t the c h i l d w i t h the 

g r e a t - a u n t and the g r e a t - u n c l e f o r two t o t h r e e days each 

week. The g r e a t - a u n t t e s t i f i e d t h a t she and the g r e a t - u n c l e 

k e p t the c h i l d t o h e l p the p a t e r n a l grandmother. The g r e a t -

aunt s t a t e d t h a t the p a t e r n a l grandmother would become 

s t r e s s e d and y e l l a t the c h i l d or i n the c h i l d ' s p r e sence. 

The g r e a t - u n c l e t e s t i f i e d t h a t he had hear d t e l e p h o n e 

c o n v e r s a t i o n s between the g r e a t - a u n t and the p a t e r n a l 

grandmother i n which the p a t e r n a l grandmother would be 

" c u r s i n g and h o l l e r i n g " a t or about the c h i l d and s t a t i n g t h a t 

the c h i l d ' s c r y i n g was " d r i v i n g her c r a z y . " A t the ore tenus 

h e a r i n g , b o t h the g r e a t - a u n t and the g r e a t - u n c l e t e s t i f i e d 

t h a t they were concerned about t h a t conduct. 

The g r e a t - u n c l e a l s o t e s t i f i e d t h a t the c h i l d had s t a y e d 

w i t h him and the g r e a t - a u n t f o r two t o t h r e e days a week f o r 

the f i r s t two years of the c h i l d ' s l i f e . The g r e a t - u n c l e 
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s t a t e d t h a t the c h i l d s t a y e d i n t h e i r home whenever he or the 

g r e a t - a u n t had a day o f f from work. 

The g r e a t - a u n t and the g r e a t - u n c l e each t e s t i f i e d t h a t , 

i n June 2010, the p a r e n t s had a daughter and t h a t , s h o r t l y 

t h e r e a f t e r , the c h i l d began l i v i n g w i t h them on a f u l l - t i m e 

b a s i s . They a l s o e x p l a i n e d t h a t the p a t e r n a l grandmother's 

b o y f r i e n d , who was l i v i n g i n her home, was v e r y i l l a t t h a t 

t i m e . The g r e a t - a u n t and the g r e a t - u n c l e p r e s e n t e d the 

t e s t i m o n y of one of t h e i r f r i e n d s who b a b y s i t s the c h i l d w h i l e 

they are w o r k i n g ; t h a t f r i e n d t e s t i f i e d t h a t the c h i l d had 

l i v e d f u l l time i n the g r e a t - a u n t and the g r e a t - u n c l e ' s home 

s i n c e June or J u l y 2010. 

The p a t e r n a l grandmother admits t h a t the g r e a t - a u n t and 

the g r e a t - u n c l e had i n i t i a l l y k e p t the c h i l d f o r two n i g h t s 

each week, m a i n l y on the weekends, because the c h i l d d i d not 

s l e e p w e l l and she needed a break. However, she d i s p u t e s t h a t 

she a l l o w e d the c h i l d t o b e g i n l i v i n g w i t h the g r e a t - a u n t and 

the g r e a t - u n c l e i n the summer of 2010. The p a t e r n a l 

grandmother t e s t i f i e d t h a t she had taken the c h i l d t o the 

d o c t o r s e v e r a l times d u r i n g the time t h a t the g r e a t - a u n t and 

the g r e a t - u n c l e c l a i m e d t h a t the c h i l d was l i v i n g f u l l time 
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w i t h them. On c r o s s - e x a m i n a t i o n , the a t t o r n e y f o r the g r e a t -

aunt and the g r e a t - u n c l e asked the p a t e r n a l grandmother 

whether, a t the times she c l a i m e d t o have taken the c h i l d t o 

the d o c t o r , the g r e a t - a u n t had had the c h i l d and had p i c k e d up 

the p a t e r n a l grandmother t o accompany them t o the 

appointments. I n response, the m a t e r n a l grandmother s t a t e d , 

"not e v e r y t i m e . " 

A c c o r d i n g t o the p a t e r n a l grandmother, the c h i l d began 

l i v i n g f u l l time w i t h the g r e a t - a u n t and the g r e a t - u n c l e i n 

November 2010, when the p a t e r n a l grandmother had s u r g e r y . The 

p a t e r n a l grandmother s t a t e d t h a t , i n December 2010, her 

b o y f r i e n d d i e d and t h a t , as a r e s u l t , the c h i l d remained w i t h 

the g r e a t - a u n t and the g r e a t - u n c l e a t t h a t t i m e . The f a t h e r 

a l s o t e s t i f i e d t h a t the c h i l d had not gone t o l i v e w i t h the 

g r e a t - a u n t and the g r e a t - u n c l e u n t i l November 2010, but he 

a l s o s t a t e d t h a t the g r e a t - a u n t and the g r e a t - u n c l e had kept 

the c h i l d o f t e n i n September and October 2010, when the 

p a t e r n a l grandmother had m e d i c a l t e s t s performed. The 

p a t e r n a l grandmother a l s o p r e s e n t e d the t e s t i m o n y of her m a i l 

c a r r i e r and her n e i g h b o r , each of whom b e l i e v e d t h a t the c h i l d 

had been l i v i n g w i t h the p a t e r n a l grandmother. 
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The p a t e r n a l grandmother s t a t e d t h a t , a f t e r December 

2010, she had begun r e q u e s t i n g t h a t the c h i l d be r e t u r n e d t o 

her. She s t a t e d t h a t the g r e a t - a u n t responded by s t a t i n g t h a t 

the c h i l d was d o i n g w e l l w i t h the g r e a t - a u n t and the g r e a t -

u n c l e . The f a t h e r t e s t i f i e d t h a t he was a r r e s t e d on 

o u t s t a n d i n g w a r r a n t s i n Ja n u a r y 2011 and i n c a r c e r a t e d f o r 

t h r e e months. When the f a t h e r was r e l e a s e d from j a i l i n e a r l y 

A p r i l 2011, he demanded t h a t the c h i l d be r e t u r n e d t o the 

custody of the p a t e r n a l grandmother. I t i s u n d i s p u t e d t h a t 

the c h i l d r e t u r n e d t o the p a t e r n a l grandmother's home f o r 

a p p r o x i m a t e l y a week and t h a t he then r e t u r n e d t o the g r e a t -

aunt and the g r e a t - u n c l e ' s home; the d e t a i l s of those 

t r a n s f e r s , w h i l e i n d i s p u t e , are not r e l e v a n t t o the 

d i s p o s i t i o n of t h i s a p p e a l . On A p r i l 13, 2011, the g r e a t - a u n t 

and the g r e a t - u n c l e f i l e d t h e i r p e t i t i o n f o r custody of the 

c h i l d . 

I t i s u n d i s p u t e d t h a t b o t h the home of the p a t e r n a l 

grandmother and the home of the g r e a t - a u n t and the g r e a t - u n c l e 

are adequate f o r the c h i l d . The p a t e r n a l grandmother a d m i t t e d 

t h a t she had no concerns about the c h i l d ' s s a f e t y or w e l f a r e 

when he was w i t h the g r e a t - a u n t and the g r e a t - u n c l e , a l t h o u g h 
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she thought the c h i l d s h o u l d l i v e w i t h her because she i s h i s 

grandmother. 

The g r e a t - a u n t t e s t i f i e d t h a t she was concerned t h a t the 

p a t e r n a l grandmother has "bad n e r v e s " and t h a t r a i s i n g the 

c h i l d i s too much f o r her. The g r e a t - a u n t and the g r e a t - u n c l e 

a l s o e x p r e s s e d concern about the p a t e r n a l grandmother's 

a l l o w i n g the p a r e n t s u n s u p e r v i s e d c o n t a c t w i t h the c h i l d . 

The r e c o r d c o n t a i n s r e f e r e n c e s by the w i t n e s s e s , 

i n c l u d i n g v a r i o u s f a m i l y members, t o a p a t t e r n of drug use by 

the p a r e n t s . The f a m i l y members agreed t h a t the c h i l d s h o u l d 

not be i n the presence of e i t h e r p a r e n t u n l e s s t h a t p a r e n t was 

not under the i n f l u e n c e of an i n t o x i c a t i n g s u b stance. The 

f a t h e r t e s t i f i e d t h a t the p a t e r n a l grandmother had not p l a c e d 

any r e s t r i c t i o n s on h i s v i s i t a t i o n w i t h the c h i l d and t h a t he 

o f t e n v i s i t e d the c h i l d a t the p a t e r n a l grandmother's home. 

The f a t h e r s t a t e d t h a t he and the mother had l e f t the p a t e r n a l 

grandmother's home accompanied by the c h i l d a couple of t i m e s . 

The g r e a t - a u n t and the g r e a t - u n c l e p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t the p a t e r n a l grandmother has a l l o w e d the 

p a r e n t s t o have u n s u p e r v i s e d v i s i t a t i o n w i t h the c h i l d . 

M.L.P., the c h i l d ' s p a t e r n a l great-grandmother, t e s t i f i e d as 
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a h o s t i l e w i t n e s s t h a t she had observed the mother and the 

f a t h e r a l o n e w i t h the c h i l d i n the p a t e r n a l grandmother's home 

on m u l t i p l e o c c a s i o n s ; the most r e c e n t of those o c c a s i o n s was 

i n J a n u a r y 2012. M.L.P. a l s o t e s t i f i e d t h a t she had seen the 

p a r e n t s and the c h i l d a l o n e i n a v e h i c l e and a t a s t o r e on a t 

l e a s t two s e p a r a t e o c c a s i o n s . The p a t e r n a l grandmother 

t e s t i f i e d t h a t she b e l i e v e d t h a t she was w i t h the p a r e n t s and 

the c h i l d on a t l e a s t one of those o c c a s i o n s but t h a t M.L.P. 

d i d not see her. The p a t e r n a l grandmother t e s t i f i e d t h a t she 

had not observed the p a r e n t s a c t i n g as i f they were 

i n t o x i c a t e d when they were around the c h i l d , and she s t a t e d 

t h a t she would not l e a v e the c h i l d w i t h the p a r e n t s i f she 

b e l i e v e d t h a t they were u s i n g drugs. 

The r e c o r d i n d i c a t e s t h a t b o t h p a r e n t s have c r i m i n a l 

r e c o r d s . The f a t h e r has been c o n v i c t e d of s e v e r a l p r o p e r t y 

c r i m e s , and he was r e l e a s e d from i n c a r c e r a t i o n i n 2003 a f t e r 

s e r v i n g f i v e y e a r s i n p r i s o n f o r those c o n v i c t i o n s . The 

f a t h e r a d m i t t e d t h a t he had been charged w i t h m a n u f a c t u r i n g 

methamphetamine t h r e e y e a rs b e f o r e the h e a r i n g i n t h i s case, 

but he d e n i e d t h a t he was g u i l t y of those charges. The f a t h e r 
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s t a t e d t h a t , as of the time of the h e a r i n g i n t h i s m a t t e r , 

t h e r e had been no t r i a l r e l a t e d t o those c h a r g e s . 

The j u v e n i l e c o u r t o r d e r e d the p a r t i e s and the p a r e n t s t o 

submit t o drug t e s t s on the date of the h e a r i n g i n t h i s 

m a t t e r . The r e s u l t s of those t e s t s f o r the p a r t i e s were 

n e g a t i v e . The f a t h e r ' s t e s t r e s u l t was p o s i t i v e f o r the use 

of methamphetamine. At the h e a r i n g , the f a t h e r d e n i e d t h a t he 

had used i l l e g a l methamphetamine, and he s t a t e d t h a t he had 

taken an o v e r - t h e - c o u n t e r m e d i c a t i o n . However, the r e c o r d 

i n d i c a t e s t h a t the f a t h e r f a i l e d t o i n f o r m the t e s t i n g 

f a c i l i t y of h i s a s s e r t i o n t h a t he had taken t h a t o v e r - t h e -

c o u n t e r m e d i c a t i o n . 1 We note t h a t the mother d i d not r e t u r n 

to the h e a r i n g a f t e r the brea k d u r i n g which the p a r t i e s 

s u b m i t t e d t o drug t e s t i n g . The f a t h e r t e s t i f i e d t h a t the 

mother became upset because she d i d not have the money t o pay 

1The d r u g - t e s t forms c o n t a i n a l i s t of p r e s c r i b e d and 
o v e r - t h e - c o u n t e r m e d i c a t i o n s t h a t each i n d i v i d u a l i n f o r m e d the 
t e s t i n g f a c i l i t y he or she had taken i n the 72 hours b e f o r e 
the drug t e s t , and each i n d i v i d u a l s i g n e d h i s or her t e s t 
form. The f a t h e r ' s s i g n e d d r u g - t e s t form i n d i c a t e s t h a t he 
d e n i e d h a v i n g taken any m e d i c a t i o n s i n the 72 hours b e f o r e the 
drug t e s t was conducted. Two h a n d w r i t t e n n o t a t i o n s a t the 
bottom of t h a t form r e a d : "Def s t a t e s t h a t he has not taken 
a n y t h i n g " and " I d i d tak e over the c o u n t e r C l a r i t i n D." 
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f o r the t e s t and t h a t she went home r a t h e r than r e t u r n t o 

a t t e n d the h e a r i n g . 

On a p p e a l , the p a t e r n a l grandmother argues t h a t the 

j u v e n i l e c o u r t e r r e d i n m o d i f y i n g c u s t o d y of the c h i l d . 2 In 

i t s March 27, 2012, judgment, the j u v e n i l e c o u r t a p p l i e d the 

s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 

1984), i n m o d i f y i n g custody. S p e c i f i c a l l y , the j u v e n i l e c o u r t 

found 

" t h a t s u f f i c i e n t e v i d e n c e was p r e s e n t e d t o show t h a t 
the p o s i t i v e good t o the c h i l d ... brought about by 
a c u s t o d y m o d i f i c a t i o n i n t h i s cause w i l l more t h a t 
o f f s e t the i n h e r e n t l y d i s r u p t i v e e f f e c t caused by 
u p r o o t i n g the c h i l d [ , ] [ t ] h a t [ t h e g r e a t - u n c l e 
and the g r e a t - a u n t ] are f i t and p r o p e r c u s t o d i a n s of 
s a i d c h i l d and t h a t an award of c u s t o d y t o the 
g r e a t - a u n t and the g r e a t - u n c l e would ' m a t e r i a l l y 
p r o m o t e [ ] the c h i l d ' s b e s t i n t e r e s t and w e l f a r e . ' " 

See Ex p a r t e McLendon, 455 So. 2d a t 865-66. 

We note t h a t the g r e a t - a u n t and the g r e a t - u n c l e contend 

t h a t , because the j u v e n i l e c o u r t found the c h i l d t o be 

dependent, the " b e s t i n t e r e s t s of the c h i l d " s t a n d a r d s h o u l d 

be a p p l i e d . A f t e r a c a r e f u l r e v i e w of the r e c o r d , we 

d i s a g r e e . A l t h o u g h the j u v e n i l e c o u r t found t h a t the c h i l d 

2The g r e a t - a u n t and the g r e a t - u n c l e ' s argument on a p p e a l 
t h a t the p a t e r n a l grandmother f a i l e d t o p r e s e r v e t h i s argument 
f o r a p p e a l i s not p e r s u a s i v e . 
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remained dependent, t h a t f i n d i n g seems t o be based upon the 

p a r e n t s ' c o n t i n u e d f a i l u r e t o serve as a p p r o p r i a t e p a r e n t s f o r 

the c h i l d . The d i s p u t e i n t h i s case was over which r e l a t i v e 

or r e l a t i v e s s h o u l d r a i s e the c h i l d . G i v e n the e v i d e n c e and 

the n a t u r e of the p a r t i e s ' arguments below, we conclude t h a t , 

a l t h o u g h the j u v e n i l e c o u r t found the c h i l d dependent, t h i s 

a c t i o n i s more i n the n a t u r e of a cus t o d y d i s p u t e . See S.D.F.  

v. A.K., 875 So. 2d 326 ( A l a . C i v . App. 2003). In Ex p a r t e  

J.P., 641 So. 2d 276, 278-79 ( A l a . 1994), our supreme c o u r t 

h e l d t h a t the McLendon s t a n d a r d a p p l i e s i n a cu s t o d y -

m o d i f i c a t i o n a c t i o n between nonparents. In t h i s case, the 

j u v e n i l e c o u r t c o r r e c t l y a p p l i e d the McLendon s t a n d a r d i n 

r e a c h i n g i t s judgment. 3 

The p a t e r n a l grandmother argues t h a t the ev i d e n c e does 

not support the j u v e n i l e c o u r t ' s c u s t o d y m o d i f i c a t i o n under 

the McLendon s t a n d a r d . The r e c o r d i n d i c a t e s t h a t the p a t e r n a l 

grandmother has r e l i e d h e a v i l y on the g r e a t - a u n t and the 

3Even assuming t h a t the "best i n t e r e s t s " s t a n d a r d a p p l i e s , 
any e r r o r would be harm l e s s . See R e h f e l d v. Roth, 885 So. 2d 
791 ( A l a . C i v . App. 2004) ( a f f i r m i n g a custody m o d i f i c a t i o n i n 
which the t r i a l c o u r t e r r o n e o u s l y a p p l i e d the McLendon 
s t a n d a r d i n s t e a d of the "best i n t e r e s t s " s t a n d a r d , c o n c l u d i n g 
t h a t the e r r o r was harmless because the McLendon s t a n d a r d i s 
more s t r i n g e n t than the "best i n t e r e s t s " s t a n d a r d ) . 
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g r e a t - u n c l e t o h e l p her w i t h the c h i l d s i n c e the c h i l d ' s 

b i r t h . The p a r t i e s p r e s e n t e d c o n f l i c t i n g e v i d e n c e r e g a r d i n g 

when the p a t e r n a l grandmother a l l o w e d the c h i l d t o l i v e f u l l 

time w i t h the g r e a t - a u n t and the g r e a t - u n c l e . The evi d e n c e 

would support a c o n c l u s i o n t h a t the p a t e r n a l grandmother l e f t 

the c h i l d i n the home of the g r e a t - a u n t and the g r e a t - u n c l e on 

a f u l l - t i m e b a s i s from June 2010 u n t i l A p r i l 2011. In A p r i l 

2011, when the f a t h e r was r e l e a s e d from j a i l , the f a t h e r 

demanded t h a t the c h i l d be r e t u r n e d t o the p a t e r n a l 

grandmother's custody. 

The r e c o r d i n d i c a t e s t h a t b o t h b e f o r e the c h i l d l i v e d 

f u l l time w i t h the g r e a t - a u n t and the g r e a t - u n c l e a f t e r the 

e n t r y of the June 2011 pendente l i t e o r d e r g r a n t i n g the 

p a r t i e s a l t e r n a t i n g weeks of custody w i t h the c h i l d the 

p a t e r n a l grandmother a l l o w e d the p a r e n t s t o have u n s u p e r v i s e d 

c o n t a c t w i t h the c h i l d ; the r e c o r d a l s o s u p p o r t s a c o n c l u s i o n 

t h a t she a l l o w e d the p a r e n t s t o l e a v e her home w i t h the c h i l d . 

The o r i g i n a l F e b r u a r y 2009 dependency judgment d i d not p r o v i d e 

the p a r e n t s w i t h v i s i t a t i o n , e i t h e r s u p e r v i s e d or 

u n s u p e r v i s e d . T h i s c o u r t r e c o g n i z e s , as d i d the j u v e n i l e 

c o u r t , the p a t e r n a l grandmother's d e s i r e t o a l l o w her son t o 
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see h i s c h i l d . However, the g r e a t - a u n t and the g r e a t - u n c l e 

e x p r e s s e d concern about the p a r e n t s ' u n s u p e r v i s e d c o n t a c t w i t h 

the c h i l d g i v e n the p a r e n t s ' h i s t o r y of drug use. Other 

r e l a t i v e s s t a t e d t h a t they were c o m f o r t a b l e w i t h the p a r e n t s ' 

s e e i n g the c h i l d o n l y i f i t was c e r t a i n the p a r e n t s were not 

u s i n g drugs. The p a t e r n a l grandmother d e n i e d h a v i n g a l l o w e d 

the c h i l d t o be around the p a r e n t s i f they were i n t o x i c a t e d . 

However, a t the c l o s e of the h e a r i n g , the j u v e n i l e c o u r t 

c a u t i o n e d the p a t e r n a l grandmother t h a t t h e r e was a r i s k t o 

the c h i l d i n h a v i n g u n s u p e r v i s e d c o n t a c t w i t h the p a r e n t s and 

t h a t the p a r t i e s had t o a c t t o p r o t e c t the c h i l d . F u r t h e r , a t 

the ore tenus h e a r i n g i n t h i s m a t t e r , the f a t h e r t e s t e d 

p o s i t i v e f o r the use of methamphetamine. A l t h o u g h the f a t h e r 

d e n i e d drug use, i t was the p r o v i n c e of the j u v e n i l e c o u r t , as 

the t r i e r of f a c t , t o determine the c r e d i b i l i t y of the 

w i t n e s s e s . See Ex p a r t e Fann, 810 So. 2d 631, 636 ( A l a . 2001) 

("'[B]ecause the t r i a l c o u r t has the advantage of o b s e r v i n g 

the w i t n e s s e s ' demeanor and has a s u p e r i o r o p p o r t u n i t y t o 

a s s e s s t h e i r c r e d i b i l i t y , t h i s Court cannot a l t e r the t r i a l 

c o u r t ' s judgment u n l e s s i t i s so unsupported by the ev i d e n c e 
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as t o be c l e a r l y and p a l p a b l y wrong.' Ex p a r t e D.W.W., 717 

So. 2d 793, 795 ( A l a . 1 9 9 8 ) . " ) . 

At the c l o s e of the ore tenus h e a r i n g , the j u v e n i l e c o u r t 

d e t ermined t h a t the c h i l d ' s exposure t o h i s p a r e n t s , one of 

whom t e s t e d p o s i t i v e f o r methamphetamine a t the h e a r i n g , 

c o n s t i t u t e d a m a t e r i a l change i n c i r c u m s t a n c e s . We conclude 

t h a t the e v i d e n c e i n the r e c o r d on a p p e a l s u p p o r t s the 

j u v e n i l e c o u r t ' s f i n d i n g t h a t the g r e a t - a u n t and the g r e a t -

u n c l e had e s t a b l i s h e d t h a t a m a t e r i a l change i n c i r c u m s t a n c e s 

had o c c u r r e d s i n c e the e n t r y of the F e b r u a r y 2009 dependency 

judgment. We f u r t h e r conclude t h a t the t o t a l i t y of the 

e v i d e n c e i n the r e c o r d on a p p e a l s u p p o r t s the j u v e n i l e c o u r t ' s 

d e t e r m i n a t i o n t h a t the change i n c u s t o d y would m a t e r i a l l y 

promote the c h i l d ' s b e s t i n t e r e s t s and t h a t the b e n e f i t s of 

the change would o f f s e t any d i s r u p t i v e e f f e c t of the change i n 

c ustody. A c c o r d i n g l y , we cannot say t h a t the p a t e r n a l 

grandmother has demonstrated on a p p e a l t h a t the j u v e n i l e c o u r t 

e r r e d i n m o d i f y i n g c u s t o d y under the s t a n d a r d s e t f o r t h i n Ex 

p a r t e McLendon, sup r a . 

The p a t e r n a l grandmother a l s o argues t h a t the j u v e n i l e 

c o u r t e r r e d i n f a i l i n g t o award her v i s i t a t i o n w i t h the c h i l d . 
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In i t s March 27, 2012, judgment, the j u v e n i l e c o u r t awarded 

j o i n t c u s t o d y of the c h i l d t o the g r e a t - a u n t and the g r e a t -

u n c l e and the p a t e r n a l grandmother, w i t h p r i m a r y p h y s i c a l 

c u s t o d y b e i n g awarded t o the g r e a t - a u n t and the g r e a t - u n c l e . 

However, the j u v e n i l e c o u r t d i d not a f f o r d the p a t e r n a l 

grandmother any v i s i t a t i o n w i t h the c h i l d . I n s t e a d , the 

j u v e n i l e c o u r t o r d e r e d t h a t the f a t h e r r e c e i v e a l t e r n a t i n g 

weekend v i s i t a t i o n w i t h the c h i l d and t h a t the f a t h e r ' s 

v i s i t a t i o n w i t h the c h i l d "be d i r e c t l y s u p e r v i s e d by" the 

p a t e r n a l grandmother. 

I t appears c l e a r t o t h i s c o u r t t h a t the j u v e n i l e c o u r t 

a n t i c i p a t e d t h a t , i n r e q u i r i n g the p a t e r n a l grandmother t o 

d i r e c t l y s u p e r v i s e the v i s i t a t i o n between the c h i l d and the 

f a t h e r , the p a t e r n a l grandmother would a l s o be a f f o r d e d 

v i s i t a t i o n w i t h the c h i l d . However, s h o u l d the f a t h e r e l e c t 

t o f o r g o h i s r i g h t s of v i s i t a t i o n , the p a t e r n a l grandmother, 

who i s a j o i n t l e g a l c u s t o d i a n of the c h i l d , would not have a 

method of e n f o r c i n g a r i g h t t o v i s i t a t i o n w i t h the c h i l d . 

T h e r e f o r e , under the unique f a c t s of t h i s case, we r e v e r s e the 

judgment i n s o f a r as i t f a i l s t o award the p a t e r n a l grandmother 

v i s i t a t i o n w i t h the c h i l d and remand the cause f o r the 
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j u v e n i l e c o u r t t o e n t e r an or d e r a f f o r d i n g the p a t e r n a l 

grandmother a r i g h t of v i s i t a t i o n w i t h the c h i l d . We note 

t h a t , i n r e a c h i n g i t s judgment on remand, the j u v e n i l e c o u r t 

may, but i s not r e q u i r e d t o , a f f o r d the p a t e r n a l grandmother 

v i s i t a t i o n i n a d d i t i o n t o t h a t of the f a t h e r . 

The motion f i l e d by the g r e a t - a u n t and the g r e a t - u n c l e 

s e e k i n g t o d i s m i s s the a p p l i c a t i o n f o r r e h e a r i n g i s d e n i e d . 

APPLICATION OVERRULED; OPINION OF FEBRUARY 15, 2013, 

WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED IN PART; REVERSED IN 

PART; AND REMANDED. 

Pi t t m a n J . , c o n c u r s . 

Thomas and Moore, J J . , concur i n p a r t and concur i n the 

r e s u l t i n p a r t , w i t h w r i t i n g s . 

Donaldson, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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THOMAS, Judge, c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the r e s u l t 

i n p a r t . 

I agree t h a t the Walker J u v e n i l e Court ("the j u v e n i l e 

c o u r t " ) was c o r r e c t i n t r e a t i n g t h i s m a t t er as a dependency 

case. I cannot agree w i t h the main o p i n i o n i n s o f a r as i t 

conclu d e s t h a t the j u v e n i l e c o u r t found t h a t M.D.P. ("the 

c h i l d " ) remained dependent as t o h i s p a r e n t s . A f t e r r e v i e w i n g 

the r e c o r d , i t i s my o p i n i o n t h a t R.A.P. ("the g r e a t - u n c l e " ) 

and R.J.P. ("the g r e a t - a u n t " ) p r o v i d e d the j u v e n i l e c o u r t w i t h 

s u f f i c i e n t e v i d e n c e d e m o n s t r a t i n g t h a t the c h i l d ' s l e g a l 

c u s t o d i a n , K.F.P. ("the p a t e r n a l grandmother"), was not a b l e 

t o p e r f o r m her r e s p o n s i b i l i t i e s t o and f o r the c h i l d , see § 

12-15-102(8)6., A l a . Code 1975, and t h a t , a c c o r d i n g l y , the 

j u v e n i l e c o u r t a d j u d i c a t e d the c h i l d dependent. 

Because t h i s i s p r o p e r l y a dependency case, I 

r e s p e c t f u l l y d i s a g r e e t h a t t h i s a c t i o n i s i n the n a t u r e of a 

custo d y d i s p u t e and t h a t , t h e r e f o r e , the Ex p a r t e McLendon, 

455 So. 2d 863 ( A l a . 1984), s t a n d a r d f o r c u s t o d y m o d i f i c a t i o n 

a p p l i e s . The main o p i n i o n r e l i e s on our supreme c o u r t ' s 

h o l d i n g i n Ex p a r t e J.P., 641 So. 2d 276, 278-79 ( A l a . 1994), 

t h a t the McLendon s t a n d a r d i s a p p l i c a b l e i n a cust o d y d i s p u t e 
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between nonparents. However, J.P. i s f a c t u a l l y d i s t i n g u i s h a b l e 

from the p r e s e n t case because the p a r t y s e e k i n g the 

m o d i f i c a t i o n of cu s t o d y i n J.P. d i d not a l l e g e t h a t the c h i l d 

was dependent; c o n s e q u e n t l y , t h e r e was no f i n d i n g t h a t the 

c h i l d i n J.P. was dependent w h i l e i n the care of the l e g a l 

c u s t o d i a n . In the p r e s e n t case, the j u v e n i l e c o u r t found t h a t 

the c h i l d was dependent w h i l e i n the cu s t o d y of the p a t e r n a l 

grandmother. A f t e r an a d j u d i c a t i o n of dependency, the 

j u v e n i l e c o u r t may "[m]ake any ... o r d e r as [ i t ] i n i t s 

d i s c r e t i o n s h a l l deem t o be f o r the w e l f a r e and b e s t i n t e r e s t s 

of the c h i l d . " § 1 2 - 1 5 - 3 1 4 ( a ) ( 4 ) , A l a . Code 1975. 

I agree the b e s t i n t e r e s t s of the c h i l d are s e r v e d by the 

j u v e n i l e c o u r t ' s judgment awarding p r i m a r y p h y s i c a l c u s t o d y t o 

the g r e a t - a u n t and the g r e a t - u n c l e and j o i n t l e g a l c ustody t o 

bot h the g r e a t - a u n t and the g r e a t - u n c l e and the p a t e r n a l 

grandmother. For these r e a s o n s , I concur t h a t the cu s t o d y 

a s p e c t of the judgment s h o u l d be a f f i r m e d . A d d i t i o n a l l y , I 

concur t o r e v e r s e the judgment i n s o f a r as i t f a i l s t o award 

the p a t e r n a l grandmother v i s i t a t i o n . 
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MOORE, Judge, c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the r e s u l t 

i n p a r t . 

I b e l i e v e t h a t the Walker J u v e n i l e Court ("the j u v e n i l e 

c o u r t " ) p r o p e r l y t r e a t e d t h i s m a t t er as a dependency case. 

A c c o r d i n g t o our supreme c o u r t , a c h i l d i s dependent i f he or 

she i s not " r e c e i v i n g adequate care and s u p e r v i s i o n from those  

persons l e g a l l y o b l i g a t e d t o care f o r and/or t o s u p e r v i s e the  

c h i l d . " Ex p a r t e L.E.O., 61 So. 3d 1042, 1047 ( A l a . 2010) 

(some emphasis added). R.A.P. ("the g r e a t - u n c l e " ) and R.J.P. 

("the g r e a t - a u n t " ) a l l e g e d and, i n my r e a d i n g of the j u v e n i l e 

c o u r t ' s judgment, c l e a r l y c o n v i n c e d the j u v e n i l e c o u r t t h a t 

K.F.P. ("the p a t e r n a l grandmother"), the l e g a l c u s t o d i a n of 

M.D.P. ("the c h i l d " ) , had not been p r o v i d i n g care f o r the 

c h i l d between June 2010 and A p r i l 2011, when the dependency 

p e t i t i o n was f i l e d . Those f a c t s i n d i c a t e t h a t the c h i l d was 

dependent, as the j u v e n i l e c o u r t a d j u d i c a t e d . 

When a c h i l d i s found t o be dependent, the j u v e n i l e c o u r t 

may d i s p o s e of the custo d y of the c h i l d a c c o r d i n g t o i t s 

d e t e r m i n a t i o n of the b e s t i n t e r e s t s of the c h i l d . A l a . Code 

1975, § 12-15 - 3 1 4 ( a ) ( 4 ) . The j u v e n i l e c o u r t r e q u i r e d the 

g r e a t - a u n t and the g r e a t - u n c l e t o meet the s t a n d a r d f o r 
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cust o d y m o d i f i c a t i o n e s t a b l i s h e d i n Ex p a r t e McLendon, 455 

So. 2d 863 ( A l a . 1984); however, t h a t e r r o r d i d not harm the 

p a t e r n a l grandmother because the McLendon s t a n d a r d i s a c t u a l l y 

more s t r i n g e n t and i n c o r p o r a t e s the b e s t - i n t e r e s t s s t a n d a r d . 

See R e h f e l d v. Roth, 885 So. 2d 791 ( A l a . C i v . App. 2004) . 

The e v i d e n c e f u l l y s u p p o r t s the j u v e n i l e c o u r t ' s custody 

d e t e r m i n a t i o n t h a t the b e s t i n t e r e s t s of the c h i l d would be 

s e r v e d by the p a r t i e s ' s h a r i n g j o i n t l e g a l c u s t o d y of the 

c h i l d , w i t h p r i m a r y p h y s i c a l c u s t o d y b e i n g e x e r c i s e d by the 

g r e a t - a u n t and the g r e a t - u n c l e . T h e r e f o r e , I concur t h a t the 

cus t o d y a s p e c t of the judgment s h o u l d be a f f i r m e d . 

A d d i t i o n a l l y , I concur t o r e v e r s e the judgment i n s o f a r as i t 

f a i l s t o award the p a t e r n a l grandmother v i s i t a t i o n . 
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