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2110758 and 2110759 
PITTMAN, Judge. 

These appeals are taken i n c o n s o l i d a t e d cases i n v o l v i n g 

the o p e r a t i o n of the Timbercreek P r o p e r t y Owners A s s o c i a t i o n 

("TPOA"), the b o a r d o f d i r e c t o r s o f TPOA, and the Timbercreek 

A r c h i t e c t u r a l Review Board ("TARB"). We summarized much of 

the p e r t i n e n t p r o c e d u r a l h i s t o r y i n v o l v i n g t hese l i t i g a n t s i n 

an o p i n i o n r e n d e r e d i n a p r e v i o u s a p p e a l , E l l i o t t B u i l d e r s ,  

Inc . v. Timbercreek P r o p e r t y Owners Ass'n, 73 So. 3d 1274 

( A l a . C i v . App. 2011), which was a c t u a l l y the second of two 

p r e v i o u s a ppeals a r i s i n g from the u n d e r l y i n g t r i a l - c o u r t 

l i t i g a t i o n : 

" I n June 2007, E l l i o t t B u i l d e r s , I n c . , brought 
an a c t i o n a g a i n s t TPOA and TARB i n the t r i a l c o u r t , 
which was a s s i g n e d case no. CV-07-900390 ('the 2007 
a c t i o n ' ) , s e e k i n g d e c l a r a t o r y r e l i e f and damages 
a r i s i n g out of those d e f e n d a n t s ' a l l e g e d w r o n g f u l 
conduct w i t h r e s p e c t t o t h e i r f a i l u r e t o approve the 
c o n s t r u c t i o n of a r e t a i n i n g w a l l on a l o t l o c a t e d i n 
the [ T i m b e r c r e e k ] s u b d i v i s i o n ; the defendants f i l e d 
an answer denying l i a b i l i t y and a s s e r t e d a 
c o u n t e r c l a i m s e e k i n g d e c l a r a t o r y and i n j u n c t i v e 
r e l i e f a g a i n s t E l l i o t t B u i l d e r s and C h r i s E l l i o t t , 
an i n d i v i d u a l owner of a l o t i n the s u b d i v i s i o n who 
was named as an a d d i t i o n a l defendant i n the 
c o u n t e r c l a i m . In J u l y 2008, E l l i o t t B u i l d e r s f i l e d 
a motion f o r a summary judgment i n the 2007 a c t i o n ; 
i n September 2008, an amended c o m p l a i n t was f i l e d i n 
which C h r i s E l l i o t t a s s e r t e d c l a i m s a g a i n s t the 
defendants i n the 2007 a c t i o n . TPOA and TARB f i l e d 
a motion f o r a summary judgment as t o a l l c l a i m s i n 
the 2007 a c t i o n . Both of those summary-judgment 
motions were d e n i e d i n November 2008. In A p r i l 
2009, E l l i o t t B u i l d e r s and C h r i s E l l i o t t f i l e d , 
w i t h o u t l e a v e of c o u r t , a second amended c o m p l a i n t 
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i n the 2007 a c t i o n a dding new t o r t c l a i m s , adding a 
c l a i m under the Alabama L i t i g a t i o n A c c o u n t a b i l i t y 
A c t , A l a . Code 1975, § 12-19-270 e t seq., and 
r e s t a t i n g o t h e r c l a i m s p r e v i o u s l y p r e s e n t e d ; TPOA 
and TARB f i l e d an amended answer and c o u n t e r c l a i m 
c h a l l e n g i n g the p r o c e d u r a l p r o p r i e t y of the second 
amended c o m p l a i n t , a s s e r t i n g defenses t o the 
p l a i n t i f f s ' c l a i m s , and r e s t a t i n g c l a i m s a g a i n s t the 
p l a i n t i f f s . 

" I n J u l y 2009, TPOA, i t s board of d i r e c t o r s , and 
TARB f i l e d a 'motion t o c o n s o l i d a t e ' i n which they 
a v e r r e d t h a t , i n A p r i l 2009, f o u r o t h e r p l a i n t i f f s 
( R o b e r t M. Hoover, John C. B r u t k i e w i c z , L u c i l l e M. 
Dean, and P a u l C. D a v i s ) had brought a s e p a r a t e 
c i v i l a c t i o n s e e k i n g i n j u n c t i v e r e l i e f a g a i n s t them 
i n the t r i a l c o u r t , an a c t i o n t h a t had been a s s i g n e d 
case no. CV-09-900412 ('the 2009 a c t i o n ' ) ; the 
movants r e q u e s t e d t h a t the 2007 a c t i o n and 2009 
a c t i o n be c o n s o l i d a t e d because of the p u r p o r t e d 
e x i s t e n c e of common l e g a l and f a c t u a l q u e s t i o n s . 
The t r i a l c o u r t a p p a r e n t l y g r a n t e d the r e l i e f 
r e q u e s t e d because the r e c o r d c o n t a i n s a motion f i l e d 
by the p l a i n t i f f s i n the two a c t i o n s s e e k i n g 
s e p a r a t e t r i a l s i n which the p l a i n t i f f s acknowledge 
t h a t a c o n s o l i d a t i o n o r d e r had been e n t e r e d i n the 
2009 a c t i o n . I t a l s o appears t h a t , i n an amended 
c o m p l a i n t f i l e d i n the 2009 a c t i o n i n J u l y 2009, 
C h r i s E l l i o t t , E l l i o t t B u i l d e r s , and S t e r l i n g 
H e r s h i s e r j o i n e d as p l a i n t i f f s i n the 2009 a c t i o n , 
a l t h o u g h the r e c o r d does not c o n t a i n t h a t amended 
p l e a d i n g . In September 2009, TPOA, i t s b o a r d of 
d i r e c t o r s , and TARB f i l e d an answer and a s s e r t e d 
c o u n t e r c l a i m s i n the 2009 a c t i o n s e e k i n g i n j u n c t i v e 
r e l i e f , d e c l a r a t o r y r e l i e f , and damages f o r an 
a l l e g e d b r e a c h of c o n t r a c t ; t h a t p l e a d i n g s t a t e d 
c l a i m s a g a i n s t , among o t h e r p a r t i e s , Hoover (who 
a p p a r e n t l y was dropped as a p l a i n t i f f i n the 2009 
a c t i o n ) and h i s w i f e (who had never been a p l a i n t i f f 
i n e i t h e r a c t i o n ) . 

" I n J u l y 2009, a new round of d i s p o s i t i v e 
motions began. F i r s t , i n t h a t month, the p l a i n t i f f s 
i n the 2009 a c t i o n f i l e d a summary-judgment motion 
( w h i c h does not appear i n the r e c o r d ) . E l l i o t t 
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B u i l d e r s and C h r i s E l l i o t t moved i n August 2009 f o r 
the e n t r y of a p a r t i a l summary judgment i n t h e i r 
f a v o r as t o v a r i o u s c l a i m s and c o u n t e r c l a i m s i n the 
2007 a c t i o n . TPOA, i t s board of d i r e c t o r s , and TARB 
f i l e d responses t o those motions and f i l e d a motion 
f o r a summary judgment as t o the c l a i m s a s s e r t e d i n 
the p l a i n t i f f s ' 'amended c o m p l a i n t ' ( a p p a r e n t l y , the 
amended c o m p l a i n t f i l e d i n the 2009 a c t i o n ) ; the 
motion d i d not seek a summary judgment as t o any 
c o u n t e r c l a i m . The p l a i n t i f f s i n b o t h cases moved t o 
s t r i k e v a r i o u s e v i d e n t i a r y e x h i b i t s t h a t were f i l e d 
i n s u p p o r t of the summary-judgment motion f i l e d by 
TPOA, i t s board of d i r e c t o r s , and TARB, as w e l l as 
those d e f e n d a n t s ' f i l i n g s i n o p p o s i t i o n t o the 
August 2009 partial-summary-judgment motion f i l e d by 
C h r i s E l l i o t t and E l l i o t t B u i l d e r s . F i n a l l y , i t 
appears t h a t f o u r of the p l a i n t i f f s i n the 2009 
a c t i o n (Hoover, B r u t k i e w i c z , Dean, and D a v i s ) were 
p e r m i t t e d i n September 2009 t o v o l u n t a r i l y d i s m i s s , 
w i t h o u t p r e j u d i c e , t h e i r c l a i m s i n the 2009 a c t i o n ; 
a l t h o u g h the o r d e r g r a n t i n g those p a r t i e s ' r e q u e s t 
does not appear i n the r e c o r d , a motion f i l e d by 
TPOA, i t s b o a r d of d i r e c t o r s , and TARB sought 
amendment of t h a t d i s m i s s a l o r d e r t o d i r e c t t h a t the 
d i s m i s s a l be w i t h p r e j u d i c e . 1 

"On November 17, 2009, the t r i a l c o u r t , i n the 
2007 a c t i o n , s i m u l t a n e o u s l y r e n d e r e d and e n t e r e d , by 
t r a n s m i t t i n g e l e c t r o n i c documents t o the S t a t e 
J u d i c i a l I n f o r m a t i o n System ( ' S J I S ' ) , f o u r o r d e r s . 
Two of the o r d e r s d e n i e d motions t o s t r i k e t h a t had 
been f i l e d by the p l a i n t i f f s ; one o r d e r d e n i e d the 
partial-summary-judgment motion f i l e d by E l l i o t t 
B u i l d e r s ( a n d C h r i s E l l i o t t ) ; and a f o u r t h o r d e r 
g r a n t e d the summary-judgment motion f i l e d by TPOA, 
i t s b oard, and TARB. Because the o r d e r s d i d not 
a d j u d i c a t e a l l c l a i m s as t o a l l p a r t i e s i n the 2007 
a c t i o n , the o r d e r s were not f i n a l and a p p e a l a b l e . 
See Rule 5 4 ( b ) , A l a . R. C i v . P. 

"On December 18, 2009, C h r i s E l l i o t t and E l l i o t t 
B u i l d e r s moved the t r i a l c o u r t f o r the e x p r e s s 
d i r e c t i o n of e n t r y of a f i n a l judgment as t o the  
d e n i a l of t h e i r August 2009 partial-summary-judgment  
motion i n the 2007 a c t i o n . On December 23, 2009, a 
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n o t i c e of a p p e a l was f i l e d on b e h a l f of the 
' P l a i n t i f f s , ' i d e n t i f i e d i n the s t y l e s o l e l y as 
' R o bert M. Hoover, e t a l . ' from the 'Summary 
Judgment i n f a v o r of D e f e n d a n t s ' (which, as we have 
noted, was e n t e r e d i n response t o a motion d i r e c t e d 
t o the amended c o m p l a i n t i n the 2009 a c t i o n , not the  
2007 a c t i o n ) . That a p p e a l , p u r s u a n t t o § 12-2-7(6), 
A l a . Code 1975, was t r a n s f e r r e d t o t h i s c o u r t , where 
i t was a s s i g n e d case no. 2090361. T h i s c o u r t c a l l e d 
f o r s u p p l e m e n t a l b r i e f s from the p a r t i e s r e g a r d i n g 
whether a f i n a l , a p p e a l a b l e judgment had been 
e n t e r e d . R e p l i e s t o t h a t o r d e r i n d i c a t e d t h a t the 
t r i a l c o u r t , on January 29, 2010, had d i r e c t e d the 
e n t r y of a f i n a l judgment i n the 2007 a c t i o n as t o 
the d e n i a l of the August 2009 p a r t i a l - s u m m a r y -
judgment motion f i l e d by C h r i s E l l i o t t and E l l i o t t 
B u i l d e r s . The ' A p p e l l a n t s / P l a i n t i f f s ' ( l i s t e d as 
b e i n g B r u t k i e w i c z , Dean, D a v i s , C h r i s E l l i o t t , and 
E l l i o t t B u i l d e r s ) f i l e d a motion t o v o l u n t a r i l y 
d i s m i s s the a p p e a l i n case no. 2090361, and t h i s 
c o u r t e n t e r e d an o r d e r g r a n t i n g t h a t motion on March 
11, 2010. 

"Rule 41, A l a . R. App. P., p r o v i d e s t h a t , i n the 
absence of an a p p e l l a t e c o u r t ' s o r d e r t o the 
c o n t r a r y , t h a t c o u r t ' s c e r t i f i c a t e of judgment 
f i n a l l y t e r m i n a t i n g a p p e l l a t e p r o c e e d i n g s i n a case 
w i l l not i s s u e contemporaneously w i t h the e n t r y of 
a judgment i n the case, but w i l l be w i t h h e l d f o r 
e i t h e r 18 days or u n t i l f i n a l d i s p o s i t i o n of a 
r e h e a r i n g a p p l i c a t i o n and/or f i n a l a c t i o n upon a 
c e r t i o r a r i p e t i t i o n , whichever i s l a t e r . I t i s w e l l 
s e t t l e d t h a t a judgment of an i n t e r m e d i a t e a p p e l l a t e 
c o u r t i n t h i s s t a t e ' " i s not f i n a l u n t i l t h a t c o u r t 
i s s u e s i t s c e r t i f i c a t e of judgment."' Ex p a r t e  
Tiongson, 765 So. 2d 643 ( A l a . 2000) ( q u o t i n g 
J ackson v. S t a t e , 566 So. 2d 758, 759 n.2 ( A l a . 
1990)). T h i s c o u r t ' s c e r t i f i c a t e of judgment i n 
case no. 2090361 d i d not i s s u e u n t i l March 29, 2010. 
However, b e f o r e t h i s c o u r t ' s j u r i s d i c t i o n over the 
case had ceased, c o u n s e l f o r the p l a i n t i f f s i n b o t h 
the 2007 a c t i o n and the 2009 a c t i o n f i l e d a r e q u e s t 
f o r an ' e x p e d i t e d ' h e a r i n g t o be h e l d on March 23, 
2010, t o i s s u e f u r t h e r o r d e r s i n the two c a s e s . On 
March 25, 2010, a g a i n b e f o r e t h i s c o u r t ' s 
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c e r t i f i c a t e of judgment i n case no. 2090361 had been 
i s s u e d , the t r i a l c o u r t r e n d e r e d an o r d e r p u r p o r t i n g 
(a) t o ' g r a n t [ ] by o r d e r of 11/16/09' ( s i c ; a c t u a l l y 
November 17, 2009) the summary-judgment motion f i l e d 
by TPOA, i t s bo a r d of d i r e c t o r s , and TARB i n the 
2009 a c t i o n ; (b) t o deny the September 2009 p a r t i a l -
summary-judgment motion f i l e d by E l l i o t t B u i l d e r s 
and C h r i s E l l i o t t i n the 2007 a c t i o n ; (c) t o deny 
the summary-judgment motion f i l e d by the p l a i n t i f f s 
i n the 2009 a c t i o n ; (d) t o deny the p l a i n t i f f s ' 
motions t o s t r i k e e v i d e n t i a r y e x h i b i t s f i l e d by the 
de f e n d a n t s ; and (e) t o d i r e c t the e n t r y of a f i n a l 
judgment as t o the March 25, 2010, o r d e r . The 2007 
a c t i o n and 2009 a c t i o n were a l s o o r d e r e d 
d e c o n s o l i d a t e d , and the t r i a l c o u r t s t a t e d t h a t the 
2009 a c t i o n would remain on the t r i a l c o u r t ' s 
d o c k e t . That o r d e r , i s s u e d on a s e p a r a t e paper, was 
not i m m e d i a t e l y t r a n s m i t t e d t o S J I S , but was e n t e r e d 
f o u r days l a t e r . See Rule 5 8 ( c ) , A l a . R. C i v . P. 

"On May 5, 2010, w i t h i n the time s p e c i f i e d i n 
Rule 4 ( a ) , A l a . R. App. P., f o r t a k i n g an appe a l 
from a f i n a l judgment, a n o t i c e of a p p e a l was f i l e d 
by ' P l a i n t i f f s , ' a g a i n i d e n t i f i e d i n the s t y l e 
s o l e l y as 'Robert M. Hoover, e t a l . , ' as t o the 
'Summary Judgment i n f a v o r of Defendants.' That 
a p p e a l , f o l l o w i n g i t s t r a n s f e r t o t h i s c o u r t 
p u r s u a n t t o A l a . Code 1975, § 12-2-7(6), has been 
a s s i g n e d case no. 2090754 by t h i s c o u r t . The second 
n o t i c e of appe a l d i f f e r s from the n o t i c e of appe a l 
f i l e d i n case no. 2090361, which r e f e r s t o the case 
number of the 2007 a c t i o n (CV-07-900390), because 
the c u r r e n t n o t i c e of a p p e a l r e f e r s t o the case 
number i n the 2009 a c t i o n (CV-09-900412). However, 
a motion f i l e d i n t h i s case s e e k i n g t o i n c o r p o r a t e 
the r e c o r d from case no. 2090361 i n t o the r e c o r d on 
ap p e a l i n t h i s case (which t h i s c o u r t g r a n t e d on May 
18, 2010) b e l i e s the s i g n i f i c a n c e of t h a t f a c i a l 
d i s t i n c t i o n . That motion i d e n t i f i e s the a p p e l l a n t s 
as B r u t k i e w i c z , Dean, D a v i s , C h r i s E l l i o t t , and 
E l l i o t t B u i l d e r s (as w e l l as H e r s h i s e r , who was not 
l i s t e d i n the v o l u n t a r y - d i s m i s s a l motion i n case no. 
2090361), and the a p p e l l a n t s n o t a b l y admit i n t h a t 
motion t h a t they ' p r e v i o u s l y a p p e a l e d [from] the 
t r i a l c o u r t ' s o r d e r g r a n t i n g [a] summary judgment i n 

6 



2110758 and 2110759 
f a v o r of Defendants' and t h a t t h a t a p p e a l was case 
no. 2090361. 

" 1The r e c o r d does not r e f l e c t t h a t the t r i a l 
c o u r t a c t e d on t h a t motion." 

73 So. 3d a t 1275-78 (emphasis added). We d i s m i s s e d the 

second a p p e a l , r e a s o n i n g t h a t " t h e r e [was] no v a l i d f i n a l 

judgment t h a t [would] s u p p o r t our a p p e l l a t e j u r i s d i c t i o n " 

because "the t r i a l c o u r t [had] p u r p o r t e d t o ' f i n a l i z e ' i t s 

November 17, 2009, o r d e r ... [when] j u r i s d i c t i o n as t o t h a t 

... o r d e r was not then i n t h a t c o u r t " ; we o p i n e d t h a t , 

" [ a ] f t e r t h i s c o u r t ' s c e r t i f i c a t e of judgment i n [the second] 

ap p e a l [was] i s s u e d , the t r i a l c o u r t [would] a g a i n have 

j u r i s d i c t i o n , p u r s u a n t t o Rule 5 4 ( b ) , t o determine whether t o 

d i r e c t the e n t r y of a f i n a l judgment as t o any o r d e r 

a d j u d i c a t i n g l e s s than a l l c l a i m s as t o a l l p a r t i e s f o r which 

t h e r e may be no j u s t reason f o r d e l a y i n s e e k i n g a p p e l l a t e 

r e v i e w . " 73 So. 3d a t 1278-79. On remand from our d i s m i s s a l 

of the second a p p e a l , the t r i a l c o u r t e n t e r e d an o r d e r on 

November 29, 2011, d e c o n s o l i d a t i n g the 2007 case and the 2009 

case, s t a t i n g t h a t " [ t ] h e Defendants' motion f o r summary 

judgment as t o a l l P l a i n t i f f s ' c l a i m s i n the t h e n - c o n s o l i d a t e d 

a c t i o n s i s GRANTED by o r d e r of November 17, 2009," s t a t i n g 

t h a t the p l a i n t i f f s ' motions s e e k i n g summary judgments or 
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p a r t i a l summary judgments i n t h e i r f a v o r and t o s t r i k e f i l i n g s 

of the defendants i n the f o r m e r l y c o n s o l i d a t e d a c t i o n s were 

d e n i e d "by o r d e r s of November 17, 2009," and d i r e c t i n g the 

e n t r y of a f i n a l judgment as t o the p a r t i a l summary judgment 

i n f a v o r of the defendants i n the two ca s e s . N o t i c e s of 

a p p e a l were f i l e d on December 22, 2011, i n the 2007 a c t i o n and 

i n the 2009 a c t i o n by " E l l i o t t B u i l d e r s , I n c . , e t a l . " ; those 

appeals were t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o A l a . Code 

1975, § 12-2-7(6), and have been c o n s o l i d a t e d . 

In the statement of j u r i s d i c t i o n a p p e a r i n g i n t h e i r j o i n t 

b r i e f f i l e d i n b o t h a p p e a l s , TPOA, i t s board, and TARB 

( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "the defendants") 

contend t h a t the appeals are an u n t i m e l y e f f o r t t o secure 

a p p e l l a t e r e v i e w of the November 17, 2009, o r d e r . However, as 

the a p p e l l a n t s i n these a c t i o n s ( i . e . , the p l a i n t i f f s below) 

c o r r e c t l y note, t h a t o r d e r d i d not a d j u d i c a t e a l l c l a i m s as t o 

a l l p a r t i e s . The f i r s t attempt by the t r i a l c o u r t , on January 

29, 2010, t o d i r e c t the e n t r y of a f i n a l judgment — and the 

b a s i s , such as i t was, of the f i r s t a p p e a l i n v o l v i n g the 

p a r t i e s — was i n s t i g a t e d by C h r i s E l l i o t t and E l l i o t t 

B u i l d e r s ' motion s e e k i n g an o r d e r p u r p o r t i n g t o d i r e c t the 

e n t r y of a f i n a l judgment s o l e l y as t o the d e n i a l of the 

August 2009 partial-summary-judgment motion t h a t they had 
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f i l e d i n the 2007 a c t i o n , a f a c t e v i d e n c e d by the t r i a l 

c o u r t ' s statement i n i t s January 29, 2010, o r d e r t h a t the 

partial-summary-judgment motion had been d e n i e d and t h a t t h a t 

o r d e r would be c e r t i f i e d as a f i n a l judgment. A t r i a l c o u r t ' s 

o r d e r d e n y ing a summary-judgment motion i s , however, 

i n h e r e n t l y n o n f i n a l and cannot p r o p e r l y be made f i n a l and 

a p p e a l a b l e through r e s o r t t o Rule 5 4 ( b ) . See Ohio Cas. I n s .  

Co. v. B a i l e y , 814 So. 2d 889, 892 ( A l a . C i v . App. 2001) . 

Thus, the p l a i n t i f f s i n v o l v e d i n the f i r s t a p p e a l , by moving 

f o r a v o l u n t a r y d i s m i s s a l of t h a t a p p e a l , c o r r e c t l y 

a n t i c i p a t e d t h a t t h e i r a p p e a l would be s u s c e p t i b l e t o 

i n v o l u n t a r y d i s m i s s a l on j u r i s d i c t i o n a l grounds. F u r t h e r , 

a l t h o u g h the p l a i n t i f f s a g a i n t r i e d t o e l i c i t an o r d e r i n 

compliance w i t h Rule 5 4 ( b ) , the t r i a l c o u r t d i d not s t a y i t s 

hand l o n g enough f o r t h i s c o u r t t o i s s u e i t s c e r t i f i c a t e of 

judgment as t o the f i r s t a p p e a l , a f a c t t h a t r e n d e r e d the 

t r i a l c o u r t ' s o r d e r g i v i n g r i s e t o the second a p p e a l v o i d and 

n e c e s s i t a t i n g the d i s m i s s a l of the second a p p e a l . I t i s o n l y 

now, a f t e r the t r i a l c o u r t has e n t e r e d an o r d e r t h a t d i r e c t s 

the e n t r y of a f i n a l judgment i n f a v o r of the defendants i n  

b o t h the 2007 a c t i o n and the 2009 a c t i o n , t h a t t h i s c o u r t has 

been p r e s e n t e d w i t h p r o p e r a p p e l l a t e j u r i s d i c t i o n , and we 

r e j e c t the d e f e n d a n t s ' c o n t e n t i o n t h a t the appeals are 
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u n t i m e l y . L i k e w i s e , however, we n e c e s s a r i l y cannot a c c e p t the 

p o s i t i o n of the p l a i n t i f f s i n t h e i r b r i e f i n case no. 2110758 

t h a t the t r i a l c o u r t ' s o r d e r does not a c t u a l l y a p p l y t o the 

2007 a c t i o n . 

We now t u r n t o the m e r i t s of the a p p e a l s , s t a r t i n g w i t h 

the a p p e a l i n the 2009 a c t i o n (case no. 2110759). The 

c o m p l a i n t i n the 2009 a c t i o n , as l a s t amended, l i s t e d Robert 

M. Hoover, John C. B r u t k i e w i c z , L u c i l l e M. Dean, P a u l C. 

D a v i s , S t e r l i n g H e r s h i s e r , C h r i s E l l i o t t , and E l l i o t t B u i l d e r s 

as named p l a i n t i f f s and TPOA, i t s b o a r d of d i r e c t o r s , and TARB 

as d e f e n d a n t s ; the p l a i n t i f f s sought, i n t h a t a c t i o n , a 

d e c l a r a t i o n t h a t a p a r t i c u l a r s e c t i o n of the Timbercreek 

R e s i d e n t i a l Design G u i d e l i n e s ("the g u i d e l i n e s " ) p e r t a i n i n g t o 

enforcement of the s u b s t a n t i v e p r o v i s i o n s t h e r e o f ( i . e . , 

S e c t i o n Seven) s h o u l d be deemed v o i d , an i n j u n c t i o n a g a i n s t 

the f i l i n g of l i e n s a g a i n s t TPOA members t h a t i n c l u d e d a l l e g e d 

p e n a l t y c l a i m s and a t t o r n e y - f e e - a w a r d r e q u e s t s , and an 

i n j u n c t i o n t o r e q u i r e the b o a r d of TPOA t o h o l d a s p e c i a l 

meeting t o e l e c t d i r e c t o r s r a t h e r than a p p o i n t them. The 

d e f e n d a n t s ' c o u n t e r c l a i m sought a judgment d e c l a r i n g t h a t the 

b o a r d of TPOA had the a u t h o r i t y t o approve amendments t o the 

g u i d e l i n e s and sought enforcement of the g u i d e l i n e s as t o 

Hoover's p r o p e r t y . As we have noted, the defendants 
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s u c c e s s f u l l y moved f o r a summary judgment as t o the c l a i m s 

a s s e r t e d i n the amended c o m p l a i n t i n the 2009 a c t i o n , which 

has been c e r t i f i e d as a f i n a l judgment. We thus a p p l y the 

f o l l o w i n g s t a n d a r d of r e v i e w : 

"A motion f o r summary judgment t e s t s the s u f f i c i e n c y 
of the e v i d e n c e . Such a motion i s t o be g r a n t e d 
when the t r i a l c o u r t determines t h a t t h e r e i s no 
genuine i s s u e as t o any m a t e r i a l f a c t and t h a t the 
moving p a r t y i s e n t i t l e d t o a judgment as a m a t ter 
of law. The moving p a r t y bears the burden of 
n e g a t i n g the e x i s t e n c e of a genuine i s s u e of 
m a t e r i a l f a c t . Furthermore, when a motion f o r 
summary judgment i s made and s u p p o r t e d as p r o v i d e d 
i n Rule 56, [ A l a . R. C i v . P.,] the nonmovant may not 
r e s t upon mere a l l e g a t i o n s or d e n i a l s of h i s 
p l e a d i n g s , but must s e t f o r t h s p e c i f i c f a c t s showing 
t h a t t h e r e i s a genuine i s s u e f o r t r i a l . P r o o f by 
s u b s t a n t i a l e v i d e n c e i s r e q u i r e d . " 

Sizemore v. Owner-Operator Indep. D r i v e r s Ass'n, 671 So. 2d 

674, 675 ( A l a . C i v . App. 1995) ( c i t a t i o n s o m i t t e d ) . 

The e v i d e n t i a r y s u b m i s s i o n s by the r e s p e c t i v e p a r t i e s , 

among o t h e r t h i n g s , p l a c e d b e f o r e the t r i a l c o u r t c e r t a i n 

p e r t i n e n t documents g o v e r n i n g the o p e r a t i o n of TPOA and TARB. 

Among those documents were (a) an amended and r e s t a t e d 

d e c l a r a t i o n of r i g h t s , covenants, r e s t r i c t i o n s , a f f i r m a t i v e 

o b l i g a t i o n s , and c o n d i t i o n s a p p l i c a b l e t o the p r o p e r t i e s i n 

the Timbercreek s u b d i v i s i o n t h a t had been r e c o r d e d i n the 

B a l d w i n Probate Court by Timbercreek Land Co., I n c . , the 

s u b d i v i s i o n d e v e l o p e r ; (b) r e s t a t e d a r t i c l e s of i n c o r p o r a t i o n 
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of TPOA, which i s a n o n p r o f i t c o r p o r a t i o n ; (c) the bylaws of 

TPOA; and (d) the g u i d e l i n e s . The core i s s u e i n case no. 

2110759, the ap p e a l a r i s i n g from the 2009 a c t i o n , i s whether 

S e c t i o n Seven — the enforcement s e c t i o n — of the g u i d e l i n e s 

was v a l i d l y adopted by a p r o p e r l y c o n s t i t u t e d board of 

d i r e c t o r s of TPOA. 

The p l a i n t i f f s and the defendants i n the 2009 a c t i o n 

vehemently d i s a g r e e c o n c e r n i n g the g e n e r a l a u t h o r i t y of the 

boar d of TPOA t o a c t on b e h a l f of TPOA t o adopt S e c t i o n Seven 

of the g u i d e l i n e s and the board's a u t h o r i t y t o adopt and 

e n f o r c e the s p e c i f i c p r o v i s i o n s of S e c t i o n Seven. In 

r e s o l v i n g the d i s p u t e , we are g u i d e d by our d e c i s i o n i n M i l l e r  

v. M i l l e r ' s L a n d i ng, L.L.C., 29 So. 3d 228 ( A l a . C i v . App. 

2009), i n which we reasoned t h a t amendments t o r e s t r i c t i v e 

covenants adopted by a common-interest community such as the 

s u b d i v i s i o n governed by TPOA must be " r e a s o n a b l e , " which 

n e c e s s a r i l y e n t a i l s c o n s i d e r a t i o n of whether the amendment i n 

q u e s t i o n was adopted " i n compliance w i t h the p r o c e d u r a l 

r e q u i r e m e n t s of the g o v e r n i n g documents of the s u b d i v i s i o n . " 

29 So. 3d a t 236. 

The p l a i n t i f f s i n the 2009 a c t i o n contend t h a t the t r i a l 

c o u r t o v e r l o o k e d p r o v i s i o n s i n the p e r t i n e n t g o v e r n i n g 

documents t e n d i n g t o i n d i c a t e t h a t the boa r d of TPOA was not 
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l a w f u l l y c o n s t i t u t e d so as t o have the a u t h o r i t y t o a c t on 

b e h a l f of TPOA i n any r e g a r d , much l e s s t o promulgate the 

enforcement s e c t i o n of the g u i d e l i n e s . They base t h e i r 

c o n t e n t i o n i n t h i s r e g a r d upon the absence, i n years a f t e r 

2005, of a quorum of members of TPOA a t the annual F e b r u a r y 

meeting of TPOA a t which d i r e c t o r s are s c h e d u l e d t o be 

e l e c t e d . 

In A r t i c l e IX of the s u b d i v i s i o n d e c l a r a t i o n s , s u b j e c t t o 

which a l l p r o p e r t y i n the Timbercreek s u b d i v i s i o n i s h e l d , i t 

i s d e c l a r e d t h a t TPOA c o n s i s t s of a membership i n c l u s i v e of 

a l l p r o p e r t y owners i n the s u b d i v i s i o n . A r t i c l e X I I f u r t h e r 

s t a t e s t h a t TPOA may, thro u g h i t s b o a r d of d i r e c t o r s , take 

"any and a l l a c t i o n s n e c e s s a r y i n the d i s c r e t i o n of the 

[b] o a r d t o e n f o r c e t h i s D e c l a r a t i o n and a l l o t h e r covenants 

and r e s t r i c t i o n s a f f e c t i n g the p r o p e r t i e s o f " TPOA and can 

" e x e r c i s e ... any r i g h t s r e s e r v e d by the Developer [of the 

s u b d i v i s i o n ] and t r a n s f e r r e d by the Developer t o [TPOA]." 1 

Among the r i g h t s g r a n t e d t o the d e v e l o p e r i n the d e c l a r a t i o n , 

and which n e c e s s a r i l y passed t o TPOA, was the power t o 

" p u b l i s h TimberCreek Design G u i d e l i n e s , as amended, from time 

1 D e p o s i t i o n t e s t i m o n y g i v e n by a r e p r e s e n t a t i v e of TPOA 
t h a t was s u b m i t t e d t o the t r i a l c o u r t i n sup p o r t of a summary-
judgment motion f i l e d i n the 2007 a c t i o n e s t a b l i s h e d t h a t the 
d e v e l o p e r r e l i n q u i s h e d i t s c o n t r o l of the s u b d i v i s i o n t o TPOA 
i n l a t e 2005. 
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t o time which w i l l s e t f o r t h minimum c r i t e r i a and c o n t r o l s f o r 

c o n s t r u c t i o n of improvements on the P r o p e r t y " (emphasis 

added). However, the d e c l a r a t i o n s do not address the 

c o m p o s i t i o n of the bo a r d of TPOA. 

A r t i c l e V I I of TPOA's a r t i c l e s of i n c o r p o r a t i o n s t a t e s 

t h a t the board of TPOA s h a l l " c o n s i s t [ ] of not l e s s than t h r e e 

(3) nor more than seven (7) p e r s o n s . " The board's membership 

i s more f u l l y p r o v i d e d f o r i n the bylaws of TPOA. A r t i c l e 

V.G.2. of the bylaws, which p e r t a i n s t o v o t i n g p r o c e d u r e s a t 

meetings of the membership of TPOA, p r o v i d e s f o r the e l e c t i o n 

of d i r e c t o r s e v e r y F e b r u a r y by the members of TPOA a t the 

annual members' meeting; under t h a t s u b d i v i s i o n of the bylaws, 

a c a n d i d a t e r e c e i v i n g a m a j o r i t y of v o t e s e n t i t l e d t o be c a s t 

by members i s deemed " e l e c t e d t o [a] d i r e c t o r ' s p o s i t i o n . " 

However, A r t i c l e V.F. of the bylaws p r o v i d e s a quorum 

requirement of " f i f t y - o n e p e r c e n t (51%) of the t o t a l number of 

v o t e s t h a t may be c a s t as t o "any a c t i o n which i s s u b j e c t t o 

a vo t e of the [m]embers of ... TPOA" and s t a t e s t h a t , i f such 

a quorum i s not o b t a i n e d a t a s c h e d u l e d meeting, "one (1) or 

more subsequent meetings may be c a l l e d f o r the same purpose, 

s u b j e c t t o t e n (10) days w r i t t e n n o t i c e of each such 

subsequent meeting b e i n g p r o v i d e d t o a l l " members of TPOA 

(emphasis added). The imp o r t of the quorum p r o v i s i o n i s 

14 



2110758 and 2110759 
m a g n i f i e d i n t h i s case because i t i s u n d i s p u t e d t h a t , a l t h o u g h 

TPOA has h e l d i t s annual meeting e v e r y F e b r u a r y f o r the 

purpose o f , among o t h e r t h i n g s , e l e c t i n g d i r e c t o r s , a quorum 

of members has not y e t been o b t a i n e d a t a TPOA annual meeting. 

Assuming, w i t h o u t d e c i d i n g , t h a t the absence of a quorum 

at the annual meeting d e p r i v e s the e l e c t i o n of d i r e c t o r s of 

any l e g a l e f f i c a c y , the bylaws l i k e w i s e p r o v i d e f o r an 

a l t e r n a t e method f o r f i l l i n g v a c a n c i e s on TPOA's board. In 

A r t i c l e VI.G., the bylaws s t a t e t h a t , w i t h two e x c e p t i o n s not 

here p e r t i n e n t ( d e a l i n g w i t h the i n i t i a l c l a s s e s of TPOA 

d i r e c t o r s i n 1994 and TPOA d i r e c t o r s f o r m e r l y a p p o i n t e d by the 

s u b d i v i s i o n d e v e l o p e r ) , " [ b ] o a r d [m]embers may be f i l l e d f o r 

the u n e x p i r e d term, and u n t i l the [m]embers s h a l l have e l e c t e d 

a s u c c e s s o r , by the [c] h a i r m a n , s u b j e c t t o a p p r o v a l of the 

[ b ] o a r d . " The c l e a r i n t e n t of the bylaws i s t o p l a c e the 

c h o i c e of new d i r e c t o r s w i t h i n the a p p r o v a l power of the boa r d 

of TPOA i n i n s t a n c e s where v a c a n c i e s occur i n those o f f i c e s , 

such as when the absence of a quorum of q u a l i f i e d members a t 

an annual meeting p r e v e n t s the c a n d i d a t e who r e c e i v e s the 

m a j o r i t y of the v o t e s from the b a l l o t i n g from b e i n g deemed 

" e l e c t e d " under A r t i c l e V. 2 In so c o n c l u d i n g , we n e c e s s a r i l y 

2 A l t h o u g h the defendants contend i n t h e i r a p p e l l a t e b r i e f 
t h a t the chairman of TPOA's boa r d has c u s t o m a r i l y a p p o i n t e d , 
and the boa r d has approved, the winners of the b a l l o t i n g a t 
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r e j e c t the p l a i n t i f f s ' c o n t e n t i o n t h a t A r t i c l e VI.G. i s 

t r i g g e r e d o n l y i n cases r e f e r r e d t o i n A r t i c l e VI.C., which 

s t a t e s t h a t d i r e c t o r s s h a l l be chosen by e l e c t i o n "except i n 

case of death, r e s i g n a t i o n , r e t i r e m e n t , d i s q u a l i f i c a t i o n , or 

removal"; t h e r e i s no i n d i c a t i o n t h a t the d r a f t e r s of the 

bylaws of TPOA i n t e n d e d t o e x h a u s t i v e l y d e l i m i t a l l the ways 

t h a t a d i r e c t o r ' s s e a t might become v a c a n t . 

Thus, the fundamental premise t h a t u n d e r l i e s the 

p l a i n t i f f s ' argument a g a i n s t the v a l i d i t y and e f f e c t of 

S e c t i o n Seven of the g u i d e l i n e s f o r the Timbercreek 

s u b d i v i s i o n — t h a t the boa r d of TPOA was n e c e s s a r i l y 

i l l i c i t l y c o n s t i t u t e d — f a i l s as a matter of law. S t a t e d 

another way, a l t h o u g h M i l l e r i n v i t e s r e v i e w i n g c o u r t s t o take 

i n t o account whether the conduct of a body a d m i n i s t e r i n g 

s u b d i v i s i o n r e s t r i c t i o n s has a c t e d i n compliance w i t h the 

g o v e r n i n g documents of the s u b d i v i s i o n , we p e r c e i v e no e r r o r 

i n the t r i a l c o u r t ' s apparent c o n c l u s i o n t h a t TPOA, a c t i n g 

t hrough i t s boa r d of d i r e c t o r s , had not been u n l a w f u l l y 

the F e b r u a r y annual meeting as d i r e c t o r s , the p l a i n t i f f s 
c o r r e c t l y note i n t h e i r r e p l y b r i e f i n case no. 2110759 t h a t 
TPOA's r e p r e s e n t a t i v e who t e s t i f i e d by d e p o s i t i o n a d m i t t e d 
t h a t the winners of the b a l l o t i n g of the members a t the annual 
meeting had not c u s t o m a r i l y been a p p o i n t e d t o the board, 
a l t h o u g h he t e s t i f i e d t o one i n s t a n c e when the top two 
c a n d i d a t e s i n the v o t i n g had, i n f a c t , t h e r e a f t e r been 
a p p o i n t e d t o and had been c o n f i r m e d t o se r v e on the board. 
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c o n s t i t u t e d a t the time t h a t i t adopted S e c t i o n Seven i n e a r l y 

2007. 

We l i k e w i s e conclude t h a t the b o a r d of d i r e c t o r s of TPOA 

d i d not a c t o u t s i d e i t s a u t h o r i t y i n p r o m u l g a t i n g S e c t i o n 

Seven. As we have noted, the board, as the s u c c e s s o r of the 

d e v e l o p e r , acceded t o the d e v e l o p e r ' s a u t h o r i t y under the 

s u b d i v i s i o n d e c l a r a t i o n s t o p u b l i s h g u i d e l i n e s so as t o s e t 

f o r t h c o n t r o l s f o r c o n s t r u c t i o n of improvements i n the 

Timbercreek s u b d i v i s i o n . F u r t h e r , A r t i c l e X I I of the 

d e c l a r a t i o n s e x p r e s s l y p r o v i d e s t h a t the b o a r d of TPOA " s h a l l 

have the power, upon v i o l a t i o n of the D e c l a r a t i o n , By-Laws, or 

any r u l e s and r e g u l a t i o n s , ... t o impose r e a s o n a b l e monetary 

f i n e s " t h a t " c o n s t i t u t e a l i e n upon the p r o p e r t y of the 

[o]wner g u i l t y of ... such v i o l a t i o n " and t o e n f o r c e such a 

l i e n " i n a l i k e manner t o " l i e n s f o r common-area assessments 

p r o v i d e d f o r i n S e c t i o n 11.01 of the d e c l a r a t i o n s . We cannot 

conclude t h a t the a c t i o n s of the board of TPOA f a l l o u t s i d e 

t h a t body's e x p r e s s a u t h o r i t y t o c o n t r o l the p r o c e s s of 

c o n s t r u c t i o n of improvements i n the Timbercreek s u b d i v i s i o n 

and t o impose monetary f i n e s f o r v i o l a t i o n s of s u b s t a n t i v e 

p r o v i s i o n s of the g o v e r n i n g s u b d i v i s i o n documents, nor do we 

f i n d m e r i t i n the p l a i n t i f f s ' a d d i t i o n a l argument t h a t those 

a c t i o n s somehow amount t o an amendment of S e c t i o n 11.01 of the 
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s u b d i v i s i o n - d e c l a r a t i o n s document p e r t a i n i n g t o c o l l e c t i o n 

a c t i o n s a g a i n s t owners i n the s u b d i v i s i o n who have f a i l e d t o 

pay " o r d i n a r y " annual and s p e c i a l assessments when due s i m p l y 

because the p e r t i n e n t a r t i c l e i s c i t e d i n the d e c l a r a t i o n s . 

F i n a l l y , i n t h e i r b r i e f i n case no. 2110759, the 

p l a i n t i f f s a s s e r t t h a t the p e n a l t i e s s e t f o r t h i n S e c t i o n 

Seven of the G u i d e l i n e s ( i . e . , a $20-per-day f i n e f o r 

c o n t i n u i n g v i o l a t i o n s of the s u b s t a n t i v e p r o v i s i o n s of the 

g u i d e l i n e s a f t e r r e c e i p t of a second w r i t t e n n o t i c e t h e r e o f 

and a $10,000 l i q u i d a t e d - d a m a g e s p r o v i s i o n t r i g g e r e d upon a 

j u d i c i a l d e t e r m i n a t i o n t h a t a c o n d i t i o n f a i l s t o conform w i t h 

the g u i d e l i n e s ) are v o i d as v i o l a t i v e of p u b l i c p o l i c y . 

Assuming, w i t h o u t d e c i d i n g , t h a t those p r o v i s i o n s are not 

s e v e r a b l e from the remainder of S e c t i o n Seven, we note the 

p l a i n t i f f s ' a d m i s s i o n i n t h e i r b r i e f t h a t t h a t i s s u e was 

r a i s e d i n a motion f o r a p a r t i a l summary judgment f i l e d i n the 

2007 case. Because we cannot determine t h a t the t r i a l c o u r t 

was p l a c e d on n o t i c e t h a t a r u l i n g i n f a v o r of TPOA, i t s 

board, and TARB i n the 2009 case would have been erroneous on 

the grounds a s s e r t e d by E l l i o t t B u i l d e r s and E l l i o t t i n the 

2007 case, we conclude t h a t the i s s u e has not been p r e s e r v e d 

f o r a p p e l l a t e r e v i e w i n case no. 2110759. See Cash v. Usrey, 

278 A l a . 313, 315, 178 So. 2d 91, 93 (1965) ( a p p e l l a t e r e v i e w 
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w i l l not e x t e n d t o i s s u e s as t o which "the judge had made no 

r u l i n g adverse t o a p p e l l a n t on the s p e c i f i c m a t t e r complained 

o f " ) ; c f . Ex p a r t e Green, 221 A l a . 415, 418, 129 So. 69, 71 

(1930) ( c o n s o l i d a t i o n of cases does not make the p a r t i e s i n 

one s u i t p a r t i e s t o the o t h e r or change the i s s u e s i n the 

r e s p e c t i v e c a s e s ; r i g h t s of p a r t i e s "'must s t i l l t u r n upon the 

p l e a d i n g s , p r o o f and p r o c e e d i n g s i n the r e s p e c t i v e c a s e s . ' " 

( q u o t i n g 1 Corpus J u r i s , 1137) ). 

A l t h o u g h we conclude t h a t the p l a i n t i f f s ' a p p e a l from the 

p a r t i a l summary judgment e n t e r e d i n the 2009 case does not 

s t a t e a v a l i d b a s i s f o r r e v e r s a l , we re a c h a d i f f e r e n t 

c o n c l u s i o n as t o the a p p e a l taken by E l l i o t t B u i l d e r s and 

E l l i o t t i n the 2007 a c t i o n (case no. 2110758). To the e x t e n t 

t h a t the t r i a l c o u r t ' s o r d e r of November 29, 2011, p u r p o r t e d 

t o r u l e t h a t t h a t c o u r t ' s November 17, 2009, o r d e r a p p l i e d t o 

" a l l P l a i n t i f f s ' c l a i m s i n the t h e n - c o n s o l i d a t e d c a s e s , " we 

agree w i t h E l l i o t t B u i l d e r s and E l l i o t t t h a t the t r i a l c o u r t 

a c t e d o u t s i d e i t s d i s c r e t i o n i n p u r p o r t i n g t o e n t e r a summary 

judgment i n f a v o r of TPOA and TARB i n the 2007 a c t i o n . The 

r e c o r d r e v e a l s t h a t E l l i o t t B u i l d e r s and E l l i o t t , on September 

11, 2009, moved f o r the e n t r y of a p a r t i a l summary judgment on 

v a r i o u s c l a i m s they had a s s e r t e d , and on c o u n t e r c l a i m s as t o 

which they had been d e f e n d i n g , i n the 2007 a c t i o n ; t h a t motion 
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was s e t by the t r i a l c o u r t f o r a h e a r i n g on Tuesday, September 

22, 2009. On F r i d a y , September 18, 2009, two b u s i n e s s days 

b e f o r e t h a t s c h e d u l e d h e a r i n g , TPOA, i t s board, and TARB f i l e d 

a response i n which they themselves moved f o r a summary 

judgment. A l t h o u g h the t r i a l c o u r t d i d not s c h e d u l e a h e a r i n g 

t o address the motion f i l e d by TPOA, i t s board, and TARB, the 

t r i a l c o u r t h e a r d arguments on t h a t motion on September 22, 

2009, a t the h e a r i n g t h a t had been s c h e d u l e d f o r p r e s e n t a t i o n 

of the partial-summary-judgment motion f i l e d by E l l i o t t 

B u i l d e r s and E l l i o t t . 

E l l i o t t B u i l d e r s and E l l i o t t , i n t h e i r a p p e l l a t e b r i e f i n 

case no. 2110758, c o r r e c t l y note t h a t , under R u l e s 6(a) and 

5 6 ( c ) ( 2 ) , A l a . R. C i v . P., the e a r l i e s t t h a t the t r i a l c o u r t 

c o u l d p r o p e r l y have s c h e d u l e d a h e a r i n g on the summary-

judgment motion f i l e d by the defendants i n the 2007 a c t i o n on 

September 18, 2009, would have been October 5, 2009. Because 

the t r i a l c o u r t proceeded t o hear t h a t motion on September 22, 

2009, i t e f f e c t i v e l y f o r e c l o s e d any chance E l l i o t t B u i l d e r s 

and E l l i o t t c o u l d have had t o p r o p e r l y p r e s e n t e v i d e n c e i n 

o p p o s i t i o n , because Rule 5 6 ( c ) ( 2 ) a l s o r e q u i r e s t h a t m a t t e r s 

i n o p p o s i t i o n t o a summary-judgment motion must be f i l e d and 

s e r v e d two days ( i . e . two b u s i n e s s days, see Rule 6 ( a ) , A l a . 

R. C i v . P.) b e f o r e the h e a r i n g on the motion. In p r o c e e d i n g 
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to hear the d e f e n d a n t s ' motion, and i n u l t i m a t e l y r u l i n g i n 

the d e f e n d a n t s ' f a v o r on a l l c l a i m s a s s e r t e d by E l l i o t t 

B u i l d e r s and E l l i o t t i n the 2007 a c t i o n , the t r i a l c o u r t 

f a i l e d t o comply w i t h the n o t i c e r e q u i r e m e n t s embodied i n Rule 

5 6 ( c ) ( 2 ) . 

In Moore v. GAB Robins N o r t h America, I n c . , 840 So. 2d 

882 ( A l a . 2002), a t r i a l c o u r t g r a n t e d f o u r d e f e n d a n t s ' 

summary-judgment motions d e s p i t e h a v i n g , i n e f f e c t , v a c a t e d an 

o r d e r s e t t i n g a h e a r i n g date as t o those motions, prompting 

the p l a i n t i f f t o a p p e a l and t o contend, a p p a r e n t l y f o r the 

f i r s t time on a p p e a l , t h a t the c u m u l a t i v e e f f e c t of the t r i a l 

c o u r t ' s a c t i o n s had p r e v e n t e d him from p r e s e n t i n g an e f f e c t i v e 

o p p o s i t i o n t o the summary-judgment motions. 840 So. 2d a t 

883. Our supreme c o u r t acknowledged the m a n i f e s t i n j u s t i c e 

r e s u l t i n g from the t r i a l c o u r t ' s r u l i n g s i n t h a t case: 

"In t h i s case, [the p l a i n t i f f ] a l l e g e s t h a t the 
d e n i a l of the o p p o r t u n i t y t o oppose the motions f o r 
a summary judgment p r e j u d i c e d him, and we need not 
address the m e r i t s of [ h i s ] u n d e r l y i n g c l a i m s t o 
r e c o g n i z e t h a t , w h i l e he may not u l t i m a t e l y p r e v a i l , 
[he] deserves the o p p o r t u n i t y t o r a i s e a genuine 
i s s u e of m a t e r i a l f a c t t hrough h i s o p p o s i t i o n t o the 
motions f o r a summary judgment. ... While the 
p a r t i e s may d i f f e r over the meaning of the 
p r o v i s i o n s of the p o l i c y , t o c u t o f f [the 
p l a i n t i f f ' s ] o p p o r t u n i t y t o make a showing of 
d i s p u t e d f a c t s t o the t r i a l c o u r t i s t o p r e v e n t him 
from h a v i n g h i s day i n c o u r t . " 

840 So. 2d a t 884. 
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The ap p e a l taken by E l l i o t t B u i l d e r s and E l l i o t t i n the 

2007 case p r e s e n t s a s i m i l a r p r o f i l e : p l a i n t i f f s who were not 

p e r m i t t e d the o p p o r t u n i t y a f f o r d e d under Rule 5 6 ( c ) ( 2 ) t o 

adduce m a t e r i a l s i n o p p o s i t i o n t o a summary-judgment motion 

f i l e d by m u l t i p l e d e f e n d a n t s . L i k e our supreme c o u r t d i d w i t h 

r e s p e c t t o the p l a i n t i f f i n Moore, we conclude t h a t E l l i o t t 

B u i l d e r s and E l l i o t t are e n t i t l e d t o an o p p o r t u n i t y t o make a 

showing of d i s p u t e d f a c t s as t o the 2007 a c t i o n , which 

i n v o l v e s a number of i s s u e s not p r e s e n t e d i n the 2009 a c t i o n . 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , the t r i a l 

c o u r t ' s judgment as t o the 2009 a c t i o n i s a f f i r m e d . That 

c o u r t ' s judgment as t o the 2007 a c t i o n i s r e v e r s e d , and t h a t 

cause i s remanded f o r the t r i a l c o u r t t o a f f o r d E l l i o t t 

B u i l d e r s and E l l i o t t an o p p o r t u n i t y t o p r e s e n t m a t e r i a l s and 

arguments i n o p p o s i t i o n t o the September 18, 2009, summary-

judgment motion f i l e d by the defendants i n the 2007 a c t i o n . 

2110758 — REVERSED AND REMANDED. 

2110759 — AFFIRMED. 

Thompson, P.J., and Thomas and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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