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BRYAN, Judge. 

D.M.T.J.W.D. ("the mother") appeals from a judgment of 

the Lee J u v e n i l e Court ("the j u v e n i l e c o u r t " ) t h a t t e r m i n a t e d 

her p a r e n t a l r i g h t s t o two of her c h i l d r e n . On a p p e a l , the 

mother argues t h a t the judgment t e r m i n a t i n g her p a r e n t a l 
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r i g h t s i s v o i d because the j u v e n i l e c o u r t l a c k e d p e r s o n a l 

j u r i s d i c t i o n over her. She a l s o argues t h a t the judgment i s 

erroneous because i t i s based on i n a d m i s s i b l e hearsay. 

The r e c o r d on appea l r e v e a l s the f o l l o w i n g p e r t i n e n t 

f a c t s and p r o c e d u r a l h i s t o r y . On October 25, 2010, the Lee 

County Department of Human Resources ("DHR") f i l e d a p e t i t i o n 

t o t e r m i n a t e the mother's p a r e n t a l r i g h t s t o t h r e e c h i l d r e n : 1 

G.B.D.J. ("G.J."), born i n March 1997; K.M.K.J. ("K.J."), born 

i n F e b r u a r y 1998; and M.P.R.J. ("M.J."), born i n December 

2000. 2 I n the p e t i t i o n , the mother's address was l i s t e d as 

b e i n g i n Phenix C i t y , and DHR r e q u e s t e d t h a t the mother be 

s e r v e d by p e r s o n a l s e r v i c e p u r s u a n t t o Rule 4.1, A l a . R. C i v . 

P. 

On November 10, 2010, the mother, through an a t t o r n e y 

a p p o i n t e d on her b e h a l f , f i l e d an answer t o DHR's p e t i t i o n t o 

1The r e c o r d i n d i c a t e s t h a t the mother had 5 c h i l d r e n but 
t h a t DHR d i d not seek t o t e r m i n a t e the mother's p a r e n t a l 
r i g h t s t o 2 of her 5 c h i l d r e n because 1 c h i l d was 18 years o l d 
and a r e l a t i v e r e s o u r c e had been p r o v i d e d f o r another c h i l d . 

2DHR's p e t i t i o n a l s o sought t o t e r m i n a t e the p a r e n t a l 
r i g h t s of the n a t u r a l f a t h e r of G.J. and K.J. and the a l l e g e d 
n a t u r a l f a t h e r of M.J. N e i t h e r man p a r t i c i p a t e d i n the 
t e r m i n a t i o n p r o c e e d i n g s , and n e i t h e r man has appealed any p a r t 
of the j u v e n i l e c o u r t ' s judgment. 
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t e r m i n a t e her p a r e n t a l r i g h t s and her f i r s t r e q u e s t f o r 

d i s c o v e r y from DHR. 

On January 18, 2011, DHR f i l e d an amended p e t i t i o n t o 

t e r m i n a t e the mother's p a r e n t a l r i g h t s . I n the amended 

p e t i t i o n , DHR a l l e g e d t h a t the mother's p a r e n t a l r i g h t s t o 

G.J. no l o n g e r needed t o be t e r m i n a t e d because he had been 

p l a c e d i n a home w i t h a r e l a t i v e . Thus, the o n l y amendment t o 

the October 2010 p e t i t i o n was t o r e q u e s t a judgment 

t e r m i n a t i n g the mother's p a r e n t a l r i g h t s t o o n l y K . J . and M.J. 

On A p r i l 19, 2011, DHR f i l e d a second amended p e t i t i o n t o 

t e r m i n a t e the mother's p a r e n t a l r i g h t s . I n the A p r i l 2011 

second amended p e t i t i o n , DHR r e q u e s t e d t h a t the mother's 

p a r e n t a l r i g h t s t o o n l y M.J. be t e r m i n a t e d because K . J . had 

been p l a c e d i n a home w i t h a r e l a t i v e . 

On A p r i l 20, 2011, the mother f i l e d a motion r e q u e s t i n g 

l e a v e t o f i l e an amended answer t o DHR's amended p e t i t i o n t o 

t e r m i n a t e her p a r e n t a l r i g h t s . I n the motion, the mother's 

a t t o r n e y a l l e g e d t h a t he had not had c o n t a c t w i t h the mother 

s i n c e b e f o r e DHR f i l e d a p e t i t i o n t o t e r m i n a t e the mother's 

p a r e n t a l r i g h t s , t h a t the mother's whereabouts were unknown t o 

him, and t h a t he had become aware of c e r t a i n defenses t h a t the 
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mother c o u l d r a i s e . The j u v e n i l e c o u r t g r a n t e d the mother's 

motion f o r l e a v e t o f i l e an amended answer. I n her amended 

answer, the mother r a i s e d , f o r the f i r s t t ime, the defenses of 

l a c k of p e r s o n a l j u r i s d i c t i o n , improper venue, i n s u f f i c i e n c y 

of p r o c e s s , i n s u f f i c i e n c y of s e r v i c e of p r o c e s s , f a i l u r e t o 

s t a t e a c l a i m upon which r e l i e f can be g r a n t e d , and/or f a i l u r e 

t o j o i n a n e c e s s a r y p a r t y . See Rule 1 2 ( b ) , A l a . R. C i v . P. 

On A p r i l 22, 2011, DHR f i l e d a motion t o c o n t i n u e the 

t e r m i n a t i o n h e a r i n g t h a t had been s c h e d u l e d f o r A p r i l 26, 

2011, because the mother had not been s e r v e d w i t h the p e t i t i o n 

t o t e r m i n a t e her p a r e n t a l r i g h t s . The j u v e n i l e c o u r t g r a n t e d 

DHR's motion and r e s c h e d u l e d the f i n a l h e a r i n g f o r J u l y 21, 

2011. 

On A p r i l 28, 2011, DHR f i l e d a motion f o r s e r v i c e of 

p r o c e s s by p u b l i c a t i o n on the mother and the a l l e g e d f a t h e r of 

M.J. A t t a c h e d t o DHR's motion was an a f f i d a v i t a l l e g i n g t h a t 

the mother's l a s t known address was i n Pheni x C i t y , t h a t the 

mother's p r e s e n t l o c a t i o n was unknown, t h a t a p r o c e s s s e r v e r 

had been unable t o p e r s o n a l l y s e r v e the mother, t h a t s e r v i c e 

of p r o c e s s had not been completed w i t h i n 90 days of the f i l i n g 

of the p e t i t i o n t o t e r m i n a t e the mother's p a r e n t a l r i g h t s , 
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t h a t the c h i l d s u b j e c t t o the p r o c e e d i n g had been abandoned i n 

Alabama, and t h a t the mother's whereabouts c o u l d not be 

a s c e r t a i n e d by due d i l i g e n c e . On May 3, 2011, the j u v e n i l e 

c o u r t g r a n t e d DHR's motion t o ser v e the mother by p u b l i c a t i o n 

i n the Auburn V i l l a g e r and i n the C i t i z e n of E a s t Alabama, two 

l o c a l newspapers i n Auburn and Pheni x C i t y , r e s p e c t i v e l y . 

On J u l y 12, 2011, the mother f i l e d a second amended 

answer i n response t o DHR's second amended p e t i t i o n t o 

t e r m i n a t e the mother's p a r e n t a l r i g h t s t o M.J., r a i s i n g the 

same Rule 12(b) defenses t h a t had been r a i s e d i n her f i r s t 

amended answer. 

On J u l y 21, 2011, the j u v e n i l e c o u r t conducted a h e a r i n g 

on DHR's p e t i t i o n t o t e r m i n a t e the mother's p a r e n t a l r i g h t s t o 

M.J., and the mother and her a t t o r n e y were p r e s e n t a t t h a t 

h e a r i n g . At the h e a r i n g , the a t t o r n e y f o r DHR s t a t e d on the 

r e c o r d t h a t the mother had been s e r v e d by p u b l i c a t i o n and t h a t 

she had been p e r s o n a l l y s e r v e d w i t h p r o c e s s by a s h e r i f f ' s 

deputy on the day of the h e a r i n g . The mother's a t t o r n e y 

s t a t e d t h a t the mother was not w a i v i n g her s e r v i c e - o f - p r o c e s s 

arguments by her presence a t the h e a r i n g because, he a l l e g e d , 

she had been i n v o l u n t a r i l y brought t o the h e a r i n g from the Lee 
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County J a i l . 3 The mother's a t t o r n e y a l s o argued t h a t s e r v i c e 

of p r o c e s s by p u b l i c a t i o n was improper because DHR had not 

shown " t h e d i l i g e n c e the s t a t e d i d i n or d e r t o s e r v e by 

p u b l i c a t i o n . " The mother's a t t o r n e y asked t h a t the a c t i o n be 

d i s m i s s e d , b u t , i n l i g h t of the f a c t t h a t the mother had been 

p e r s o n a l l y s e r v e d on the morning of the h e a r i n g , he a l s o 

r e q u e s t e d a c o n t i n u a n c e of the h e a r i n g . The mother's a t t o r n e y 

a l l e g e d t h a t the mother had been a r r e s t e d two or t h r e e weeks 

e a r l i e r on a f a i l u r e - t o - p a y - c h i l d - s u p p o r t charge, t h a t he had 

made c o n t a c t w i t h her a t the j a i l two weeks e a r l i e r , and t h a t 

the mother had not been aware of the t e r m i n a t i o n p e t i t i o n a t 

t h a t time. 

DHR and M.J.'s g u a r d i a n ad l i t e m o b j e c t e d t o the mother's 

motion t o c o n t i n u e . The j u v e n i l e c o u r t h e a r d arguments from 

M.J.'s g u a r d i a n ad l i t e m and t e s t i m o n y from B e t h Smith, a case 

worker i n the f o s t e r - c a r e u n i t w i t h DHR, about the mother's 

3See Rule 1 3 ( A ) ( 4 ) , A l a . R. Juv. P. ("An a d u l t who i s a 
p a r t y may waive s e r v i c e of the summons ... by v o l u n t a r y 
appearance a t the h e a r i n g . " ) . However, whether the mother was 
brought i n v o l u n t a r i l y t o the h e a r i n g i s not c l e a r from the 
r e c o r d . The j u v e n i l e - c o u r t judge s t a t e d on the r e c o r d t h a t he 
had not e n t e r e d a t r a n s p o r t o r d e r r e q u i r i n g the s h e r i f f t o 
b r i n g the mother from the j a i l t o the h e a r i n g , and t h e r e i s no 
i n d i c a t i o n i n the r e c o r d t h a t DHR had subpoenaed the mother t o 
appear a t the h e a r i n g . 
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f a i l u r e t o m a i n t a i n c o n t a c t w i t h DHR and Smith's i n a b i l i t y t o 

l o c a t e the mother u s i n g the l a s t known address and t e l e p h o n e 

numbers t h a t the mother had g i v e n DHR. Based on t h a t 

e v i d e n c e , the j u v e n i l e c o u r t d e n i e d the mother's r e q u e s t f o r 

a c o n t i n u a n c e . A f t e r the j u v e n i l e c o u r t d e n i e d the motion t o 

c o n t i n u e , the mother, under o a t h , s t a t e d t h a t she waived her 

r i g h t t o be p r e s e n t d u r i n g the remainder of the p r o c e e d i n g s 

and t h a t she u n d e r s t o o d t h a t she would not a b l e t o a s s i s t her 

a t t o r n e y i n her defense. 

DHR began p r e s e n t i n g i t s case through the t e s t i m o n y of 

Smith, who had been a s s i g n e d the mother's case i n October or 

November 2010. Smith t e s t i f i e d t h a t M.J. had been p l a c e d i n 

f o s t e r care on A p r i l 7, 2009. The mother's a t t o r n e y o b j e c t e d 

to Smith's t e s t i f y i n g r e g a r d i n g any event t h a t o c c u r r e d b e f o r e 

she was a s s i g n e d the case because she c o u l d not t e s t i f y from 

p e r s o n a l knowledge. M.J.'s g u a r d i a n ad l i t e m attempted t o 

submit DHR's a l l e g e d l y 600-page case f i l e i n t o e v i d e n c e as a 

b u s i n e s s r e c o r d because the DHR case workers who had been 

a s s i g n e d the case i n 2009 and most of 2010 no l o n g e r worked 

f o r DHR. The j u v e n i l e c o u r t d i d not admit the e n t i r e case 

f i l e , but i t asked the p a r t i e s t o f i l e b r i e f s r e g a r d i n g i t s 

7 



2110795 

a d m i s s i b i l i t y and c o n t i n u e d the h e a r i n g t o a l a t e r d a t e . 

On September 2, 2011, the mother f i l e d an o b j e c t i o n t o a 

s c h e d u l e d c o u r t date o f September 22, 2011, and r e q u e s t e d a 

l a t e r c o u r t date because she was, a t t h a t t i m e , i n c a r c e r a t e d 

i n the Lee County J a i l and wanted a d d i t i o n a l time t o improve 

her c i r c u m s t a n c e s . The c o u r t a p p a r e n t l y g r a n t e d t h a t motion. 

On September 9, 2011, DHR f i l e d a t h i r d amended p e t i t i o n 

t o t e r m i n a t e the mother's p a r e n t a l r i g h t s . DHR a l l e g e d t h a t 

a r e l a t i v e r e s o u r c e f o r K . J . was no l o n g e r a v a i l a b l e , t h a t 

K.J. was i n f o s t e r c a r e , and t h a t the mother's p a r e n t a l r i g h t s 

t o K . J . s h o u l d be t e r m i n a t e d . 

On December 9, 2011, DHR f i l e d an amended motion f o r 

s e r v i c e o f p r o c e s s by p u b l i c a t i o n and an a f f i d a v i t i n su p p o r t 

o f i t s motion t h a t s t a t e d i n i t s e n t i r e t y : 

"1. That the T h i r d Amended Co m p l a i n t f o r 
T e r m i n a t i o n o f P a r e n t a l R i g h t s was f i l e d i n t h i s 
case on September 9, 2011, and s e r v i c e o f p r o c e s s 
was not completed w i t h i n 90 days o f s a i d f i l i n g ; 

"2. That the c h i l d r e n i n the above named c a s e s [ , 
M.J. and K . J . , ] have had no c o n t a c t w i t h the 
p a r e n t s , or a l l e g e d p a r e n t s , named h e r e i n f o r a t 
l e a s t one year , and t h a t the a f o r e m e n t i o n e d c h i l d r e n 
have been abandoned p u r s u a n t t o Code o f Alabama § 
12-15-301; and 

"3. That the whereabouts o f the a f o r e m e n t i o n e d 
p a r e n t s , or a l l e g e d p a r e n t s , are unknown." 
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The j u v e n i l e c o u r t conducted a p r e t r i a l h e a r i n g on 

December 15, 2011, r e g a r d i n g DHR's p e t i t i o n t o t e r m i n a t e the 

mother's p a r e n t a l r i g h t s t o M.J. and K.J. At t h a t h e a r i n g , 

the mother's a t t o r n e y o b j e c t e d t o DHR's motion f o r s e r v i c e o f 

p r o c e s s by p u b l i c a t i o n because the a f f i d a v i t f i l e d by DHR 

f a i l e d t o s t a t e what attempts had been made t o l o c a t e the 

mother. He a l l e g e d t h a t the mother was i n j a i l i n September 

2011 when the t h i r d amended p e t i t i o n was f i l e d , t h a t DHR had 

an open c h i l d - s u p p o r t case i n v o l v i n g the mother, and t h a t DHR 

s h o u l d a t l e a s t have t o show a t what address s e r v i c e on the 

mother had been attempted and what e f f o r t s DHR had made t o 

serv e the mother b e f o r e s e r v i c e o f p r o c e s s by p u b l i c a t i o n 

c o u l d be u t i l i z e d . I n response, the a t t o r n e y f o r DHR s t a t e d 

t h a t DHR had not had the paperwork ready t o ser v e the mother 

w h i l e she was i n j a i l , t h a t DHR d i d not know where the mother 

was p r e s e n t l y l o c a t e d , and t h a t the mother had not c o n t a c t e d 

DHR t o check i n or l e a v e any i n f o r m a t i o n . 

The j u v e n i l e c o u r t agreed t h a t DHR's a f f i d a v i t made o n l y 

c o n c l u s o r y statements about the mother's whereabouts b e i n g 

unknown t o DHR and d i d not i n c l u d e any evi d e n c e e s t a b l i s h i n g , 

or even a c o n c l u s o r y statement i n d i c a t i n g , t h a t the 
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whereabouts o f the mother c o u l d not be a s c e r t a i n e d w i t h 

r e a s o n a b l e d i l i g e n c e as r e q u i r e d by § 12-15-318, A l a . Code 

1975. A c c o r d i n g l y , DHR p r e s e n t e d the t e s t i m o n y of Smith t o 

p r o v i d e e v i d e n c e of the e f f o r t s she had made t o l o c a t e the 

mother. Smith t e s t i f i e d t h a t she had checked the M e d i c a i d 

system and the "food-stamp" system i n Alabama t o see i f t h e r e 

was an address f o r the mother s i n c e her r e l e a s e from j a i l b ut 

t h a t she had been u n s u c c e s s f u l i n l o c a t i n g an address f o r the 

mother. Smith t e s t i f i e d t h a t she had hear d t h a t the mother's 

o l d e s t c h i l d and her baby were l i v i n g w i t h the mother, so 

Smith had checked the M e d i c a i d and "food-stamp" systems u s i n g 

the mother's g r a n d c h i l d ' s name t o t r y t o get an ad d r e s s , but 

she had not been s u c c e s s f u l . Smith s t a t e d t h a t she had a l s o 

attempted t o l o c a t e the mother's o l d e s t c h i l d i n an attempt t o 

l o c a t e the mother, but she had not been s u c c e s s f u l . 

Smith f u r t h e r t e s t i f i e d t h a t she had had an address f o r 

the mother i n G e o r g i a a t some p o i n t , b ut she a d m i t t e d t h a t she 

had not c a l l e d the G e o r g i a D i v i s i o n of F a m i l y and C h i l d r e n 

S e r v i c e s ("DFCS"), the e q u i v a l e n t of DHR i n Alabama, t o f i n d 

i n f o r m a t i o n about the mother. Smith a l s o a d m i t t e d t h a t she 

was aware t h a t the mother had a c h i l d - s u p p o r t case pending a t 
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the time of the h e a r i n g t h a t was b e i n g p r o s e c u t e d by DHR but 

t h a t she had not r e c e n t l y a c c e s s e d any r e c o r d s from the c h i l d -

s u pport-enforcement d i v i s i o n of DHR t o f i n d i n f o r m a t i o n about 

the mother. When asked why she had not checked DHR's own 

r e c o r d s , she responded t h a t she " j u s t h a [d n o t ] done i t . " 

Smith a l s o a d m i t t e d t h a t she had not attempted t o c o n t a c t the 

mother w h i l e she was i n j a i l . 4 

I n response t o q u e s t i o n i n g by the j u v e n i l e - c o u r t judge, 

Smith s t a t e d t h a t t h e r e was not a reason t h a t she c o u l d not 

check the c h i l d - s u p p o r t - e n f o r c e m e n t r e c o r d s t o t r y and f i n d an 

address f o r the mother. She a l s o s t a t e d t h a t i t was "not 

e a s y " t o c o n t a c t another s t a t e t o t r y t o get i n f o r m a t i o n . At 

the c o n c l u s i o n of the h e a r i n g , the j u v e n i l e - c o u r t judge 

s t a t e d : " I want you t o check the c h i l d s u p p o r t r e c o r d s , see 

what you can f i n d , t r y t o make a c a l l t o DFCS. I f you get 

s t o n e w a l l e d , put i t i n an a f f i d a v i t t h a t you got s t o n e w a l l e d . 

I f you get a response, put i t i n an a f f i d a v i t what response 

you g o t . " A f t e r d i s c u s s i n g a date f o r the f i n a l h e a r i n g , 

4As s e t f o r t h above, DHR was aware t h a t the mother was i n 
the Lee County J a i l a t l e a s t by J u l y 21, 2011, and a p l e a d i n g 
i n the r e c o r d f i l e d by the mother's a t t o r n e y s t a t e d t h a t the 
mother was s t i l l i n j a i l as of September 2, 2011. 
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c o u n s e l f o r DHR s t a t e d t o the j u v e n i l e - c o u r t j u d g e : "You want 

us t o c o n t a c t c h i l d s u p p o r t and DFCS i n G e o r g i a ; i s t h a t 

c o r r e c t ? " I n response the j u v e n i l e - c o u r t judge s t a t e d : "Yes. 

And j u s t i n your a f f i d a v i t r e p o r t -- i n your a f f i d a v i t j u s t 

r e p o r t back what the r e s u l t of t h a t was." 

On December 16, 2011, the j u v e n i l e c o u r t e n t e r e d an o r d e r 

a f t e r the p r e t r i a l h e a r i n g . The j u v e n i l e c o u r t s e t the matter 

f o r t r i a l on A p r i l 19, 2012, "the same date t h a t the [m]other 

was l a s t s e r v e d w i t h a [ c ] o u r t date on these m a t t e r s . " 

R e g a r d i n g DHR's motion f o r s e r v i c e by p u b l i c a t i o n , the 

j u v e n i l e c o u r t o r d e r e d DHR t o "submit e v i d e n c e w i t h i n [seven] 

days as t o i t s q u e r i e s w i t h DHR c h i l d s u pport [and DFCS] 

On the same da t e , DHR f i l e d an amended motion f o r s e r v i c e of 

p r o c e s s by p u b l i c a t i o n w i t h a s u p p o r t i n g a f f i d a v i t . However, 

the a f f i d a v i t a t t a c h e d t o the motion was i d e n t i c a l t o the 

a f f i d a v i t f i l e d by DHR on December 9, 2011, b e f o r e the p r e -

t r i a l h e a r i n g -- the same a f f i d a v i t t h a t the j u v e n i l e c o u r t 

had determined d i d not meet the s t a n d a r d s e t f o r t h i n § 12-15¬

318 d u r i n g the December 15 p r e t r i a l h e a r i n g . On December 22, 

the mother f i l e d a t h i r d amended answer i n response t o DHR's 

t h i r d amended p e t i t i o n , r a i s i n g the same Rule 12(b) defenses 
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t h a t she had r a i s e d i n her f i r s t and second amended answers. 

On January 17, 2012, the j u v e n i l e c o u r t g r a n t e d DHR's 

re q u e s t t o s e r v e the mother by p u b l i c a t i o n i n the Auburn 

V i l l a g e r i n Auburn, the C i t i z e n of E a s t Alabama i n Phenix 

C i t y , and the T i p t o n C o n s e r v a t i v e i n T i p t o n , Iowa. On 

Feb r u a r y 27, 2012, the j u v e n i l e c o u r t e n t e r e d an amended o r d e r 

g r a n t i n g DHR's motion t o serve the mother by p u b l i c a t i o n i n 

the Auburn V i l l a g e r , the C i t i z e n of Ea s t Alabama, the T i p t o n 

C o n s e r v a t i v e , and the Columbus L e d g e r - E n q u i r e r i n Columbus, 

G e o r g i a . A l l f o u r newspapers f i l e d a f f i d a v i t s of p u b l i c a t i o n 

by A p r i l 13, 2012. 

The j u v e n i l e c o u r t conducted a f i n a l h e a r i n g on A p r i l 19, 

2012. Smith t e s t i f i e d t h a t , on December 27, 2011, she had 

checked w i t h the c h i l d - s u p p o r t d i v i s i o n of DHR and t h a t t h a t 

d i v i s i o n had two p o s s i b l e addresses f o r the mother -- one i n 

Phenix C i t y and one i n Columbus, G e o r g i a . She l e a r n e d t h a t 

the mother had changed her name from D.W., which was the name 

she was known by d u r i n g the pendency of the t e r m i n a t i o n 

p r o c e e d i n g , t o R.D. Smith s t a t e d t h a t she had m a i l e d 

c e r t i f i e d l e t t e r s u s i n g b o t h names t o b o t h addresses a s k i n g 

the mother t o c o n t a c t h e r . The same day, she c o n t a c t e d DFCS 
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i n Muscogee County, G e o r g i a , and asked i f a r e p r e s e n t a t i v e 

would go t o the address Smith had found f o r the mother i n 

Columbus t o see i f the mother a c t u a l l y l i v e d t h e r e . In 

January 2012, Smith got the r e t u r n r e c e i p t from the c e r t i f i e d 

m a i l back from the address i n Columbus w i t h the mother's 

s i g n a t u r e "R.D." on the r e t u r n r e c e i p t . Smith r e c e i v e d a c a l l 

from the mother i n F e b r u a r y 2012, and the mother i n q u i r e d 

about the address of K.J.'s f a t h e r ' s g i r l f r i e n d because she 

wanted t o f i l e harassment charges. Smith t o l d the mother t h a t 

the f i n a l h e a r i n g was s c h e d u l e d f o r A p r i l 19, but she d i d not 

ask the mother any q u e s t i o n s . Smith a d m i t t e d t h a t she had not 

s u b m i t t e d t h i s i n f o r m a t i o n by a f f i d a v i t a f t e r the December 15, 

2011, p r e t r i a l h e a r i n g , and she s t a t e d t h a t she had not done 

so because she had i n c l u d e d t h a t i n f o r m a t i o n i n a c o u r t r e p o r t 

t h a t she had f i l e d w i t h the j u v e n i l e c o u r t on December 27, 

2012, and she thought t h a t she was o n l y r e q u i r e d t o 

demonstrate t o the c o u r t her e f f o r t s t o l o c a t e the mother. 

DHR p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t i t had attempted 

s e r v i c e on the mother by a p r i v a t e p r o c e s s s e r v e r on F e b r u a r y 

22, 2012, a t the address i n Columbus a t which the mother had 

a c c e p t e d the c e r t i f i e d l e t t e r and t h a t i t had a g a i n attempted 
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s e r v i c e on the mother through the Muscogee County s h e r i f f ' s 

department on Fe b r u a r y 24, 2012. The j u v e n i l e c o u r t n o t e d 

t h a t the c o u r t f i l e r e f l e c t e d t h a t s e r v i c e had been attempted 

on those dates and had f a i l e d . S e r v i c e by c e r t i f i e d m a i l sent 

to the address i n Columbus on March 19, 2012, was r e t u r n e d t o 

DHR. 

A l s o a t the A p r i l 19, 2012, h e a r i n g , the g u a r d i a n ad 

l i t e m f o r M.J. withdrew her motion t o submit DHR's e n t i r e case 

f i l e as e v i d e n c e i n l i g h t of DHR's s t i p u l a t i o n t h a t i t would 

p r e s e n t e v i d e n c e t o s u p p o r t the p e t i t i o n t o t e r m i n a t e the 

mother's p a r e n t a l r i g h t s t o M.J. and K.J. based o n l y on 

evid e n c e of events t h a t o c c u r r e d a f t e r J u l y 21, 2011, i . e . , 

the date of the l a s t h e a r i n g . 

On May 2, 2012, the j u v e n i l e c o u r t e n t e r e d an o r d e r 

t e r m i n a t i n g the mother's p a r e n t a l r i g h t s t o K.J. and M.J. In 

i t s judgment, the j u v e n i l e c o u r t found t h a t the mother had 

been p r o p e r l y s e r v e d and t h a t i t had p e r s o n a l j u r i s d i c t i o n 

over the mother and s u b j e c t - m a t t e r j u r i s d i c t i o n over the 

p e t i t i o n . The j u v e n i l e c o u r t f u r t h e r s t a t e d t h a t , " [ a ] f t e r 

h e a r i n g a l l ... the evi d e n c e p r e s e n t e d on A p r i l 19, 2012, the 

[ c ] o u r t hereby determines t h a t i t i s i n the b e s t i n t e r e s t of 
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... [ K . J . and M.J.] t h a t the p a r e n t a l r i g h t s of the mother ... 

be t e r m i n a t e d . " Without f i l i n g a postjudgment motion, the 

mother t i m e l y f i l e d a n o t i c e of appeal t o t h i s c o u r t . 

We w i l l f i r s t c o n s i d e r the mother's argument t h a t the 

j u v e n i l e c o u r t ' s judgment t e r m i n a t i n g her p a r e n t a l r i g h t s t o 

M.J. and K.J. i s v o i d because the j u v e n i l e c o u r t l a c k e d 

p e r s o n a l j u r i s d i c t i o n over her because she was never p r o p e r l y 

s e r v e d n o t i c e of DHR's p e t i t i o n t o t e r m i n a t e her p a r e n t a l 

r i g h t s . 

"Our supreme c o u r t has r e c o g n i z e d t h a t 

"'[o]ne of the r e q u i s i t e s of p e r s o n a l 
j u r i s d i c t i o n over a defendant i s " p e r f e c t e d 
s e r v i c e " of p r o c e s s g i v i n g n o t i c e t o the 
defendant of the s u i t b e i n g b r o u g h t . " "When 
the s e r v i c e of p r o c e s s on the defendant i s 
c o n t e s t e d as b e i n g improper or i n v a l i d , the 
burden of p r o o f i s on the p l a i n t i f f t o 
prove t h a t s e r v i c e of p r o c e s s was performed 
c o r r e c t l y and l e g a l l y . " A judgment re n d e r e d 
a g a i n s t a defendant i n the absence of 
p e r s o n a l j u r i s d i c t i o n over t h a t defendant 
i s v o i d . ' 

" H o r i z o n s 2000, I n c . v. Smith, 620 So. 2d 606, 607 
(A l a . 1993) ( c i t a t i o n s o m i t t e d ) . " 

R.M. v. Elmore Cnty. Dep't of Human Res., 75 So. 3d 1195, 1199 

(A l a . C i v . App. 2011). 

I n i t i a l l y , we note t h a t the mother d i d not waive t he 
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defense of l a c k of p e r s o n a l j u r i s d i c t i o n by f a i l i n g t o r a i s e 

i t i n her f i r s t r e s p o n s i v e p l e a d i n g , i . e . , her answer t o DHR's 

October 25, 2010, p e t i t i o n t o t e r m i n a t e her p a r e n t a l r i g h t s 

t h a t was f i l e d on November 10, 2010. The r e c o r d r e v e a l s t h a t 

the mother sought l e a v e t o amend her answer t o i n c l u d e the 

defense of l a c k of p e r s o n a l j u r i s d i c t i o n , t h a t DHR d i d not 

o b j e c t t o t h a t motion, and t h a t the j u v e n i l e c o u r t a l l o w e d the 

mother t o amend her answer. Our supreme c o u r t has h e l d : 

"Rule 12[, A l a . R. C i v . P.,] and Rule 15[, A l a . 
R. C i v . P . ] , when rea d t o g e t h e r , a l l o w a defendant 
to amend an answer t o i n c l u d e a Rule 12(b) defense, 
which i s n o r m a l l y a s s e r t e d , a t the o p t i o n of the 
p l e a d e r i n the i n i t i a l r e s p o n s i v e p l e a d i n g or i n a 
motion f i l e d b e f o r e the i n i t i a l r e s p o n s i v e p l e a d i n g , 
p r o v i d e d t h a t the motion t o amend i s f i l e d more than 
42 days b e f o r e t r i a l . 

" ' " T h e r e f o r e , any defense i n law or i n f a c t 
a v a i l a b l e t o a p a r t y a t the time he s e r v e s 
h i s r e s p o n s i v e p l e a d i n g s h o u l d be a s s e r t e d . 
But the p o l i c y of c o m p e l l i n g the a s s e r t i o n 
of d e f e n s e s by r e s p o n s i v e p l e a d i n g i s not 
a b s o l u t e . The l i b e r a l amendment p o l i c i e s 
under Rule 15 a l l o w a p a r t y t o add defenses 
to h i s r e s p o n s i v e p l e a d i n g t h a t have been 
o v e r l o o k e d by m i s t a k e or n e g l e c t or t h a t 
have become a v a i l a b l e t o him a f t e r he has 
s e r v e d h i s p l e a d i n g , p r o v i d e d t h a t the 
amendment does not p r e j u d i c e the opposing 
p a r t y . " ' 

"C. Wright & A. M i l l e r , F e d e r a l P r a c t i c e and  
Procedure § 1348, a t 538 (1969)." 
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Ex p a r t e F i d e l i t y Bank, 893 So. 2d 1116, 1120 ( A l a . 2004) . See  

a l s o D.L.C. v. C.A.H., 764 So. 2d 562, 564 ( A l a . C i v . App. 

1999) ( h o l d i n g t h a t a f a t h e r a c t i n g p ro se d i d not waive the 

defense of l a c k of p e r s o n a l j u r i s d i c t i o n even though he d i d 

not r a i s e i n i t i n h i s f i r s t r e s p o n s i v e p l e a d i n g because a 

s u b s e q u e n t l y f i l e d motion t o d i s m i s s c o u l d be c o n s i d e r e d as an 

amendment t o the answer f i l e d by the f a t h e r ) . A c c o r d i n g l y , we 

conclude t h a t the mother d i d not waive her j u r i s d i c t i o n a l 

argument. 

Rule 1 ( A ) , A l a . R. Juv. P., p r o v i d e s , i n p e r t i n e n t p a r t : 

"These Ru l e s ... s h a l l govern the procedure f o r a l l m a t t e r s i n 

the j u v e n i l e c o u r t . I f no procedure i s s p e c i f i c a l l y p r o v i d e d 

i n these Rules or by s t a t u t e , the Alabama Ru l e s of C i v i l 

Procedure s h a l l be a p p l i c a b l e t o those m a t t e r s t h a t are 

c o n s i d e r e d c i v i l i n n a t u r e . " R e g a r d i n g the i s s u a n c e of n o t i c e 

and s e r v i c e of summons, Rule 13(A), A l a . R. Juv. P., p r o v i d e s , 

i n p e r t i n e n t p a r t : 

"(A) Summons. S e r v i c e of summons s h a l l be 
pur s u a n t t o the Alabama Ru l e s of C i v i l Procedure, 
e x c ept as h e r e i n a f t e r p r o v i d e d : 

"(1) A f t e r a p e t i t i o n a l l e g i n g t h a t a 
c h i l d i s d e l i n q u e n t , i n need of 
s u p e r v i s i o n , or dependent has been f i l e d , 
the c l e r k of the c i r c u i t c o u r t s h a l l ensure 
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t h a t summonses are i s s u e d ... t o the p a r e n t 
or p a r e n t s ... r e q u i r i n g them t o appear 
p e r s o n a l l y b e f o r e the j u v e n i l e c o u r t a t the 
time f i x e d t o answer or t e s t i f y as t o the 
a l l e g a t i o n s of the p e t i t i o n . A copy of the 
p e t i t i o n s h a l l be a t t a c h e d t o each summons. 

"(2) There s h a l l be no s e r v i c e by 
p u b l i c a t i o n of any p r o c e e d i n g i n the 
j u v e n i l e c o u r t e x c e p t i n p r o c e e d i n g s t o 
t e r m i n a t e p a r e n t a l r i g h t s . 

"(3) The s e r v i c e of the summons s h a l l 
g i v e the j u v e n i l e c o u r t j u r i s d i c t i o n over 
the persons s e r v e d , but the i n a b i l i t y t o 
ser v e any p a r t y s h a l l not d e p r i v e the c o u r t 
of j u r i s d i c t i o n t o proceed. 

"(4) An a d u l t who i s a p a r t y may waive 
s e r v i c e of the summons by w r i t t e n 
s t i p u l a t i o n or by v o l u n t a r y appearance a t 
the h e a r i n g . " 

On a p p e a l , the mother does not contend t h a t the s e r v i c e 

of p r o c e s s she r e c e i v e d on J u l y 21, 2011, b e f o r e the s t a r t of 

the h e a r i n g conducted on t h a t d a t e , was i n s u f f i c i e n t or 

o t h e r w i s e improper. See Rule 4 ( c ) ( 1 ) , A l a . R. C i v . P. 

( p r o v i d i n g f o r s e r v i c e on an i n d i v i d u a l d e f e n d a n t ) ; and Gary  

v. Crouch, 923 So. 2d 1130, 1136 ( A l a . C i v . App. 2005) ( c i t i n g 

B o s h e l l v. K e i t h , 418 So. 2d 89, 92-93 ( A l a . 1982)) ("[T ] h i s 

c o u r t i s c o n f i n e d i n i t s r e v i e w t o a d d r e s s i n g the arguments 

r a i s e d by the p a r t i e s i n t h e i r b r i e f s on a p p e a l ; arguments not 

r a i s e d by the p a r t i e s are w a i v e d . " ) . A l t h o u g h i t i s not c l e a r 
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i n the r e c o r d , we can assume t h a t the mother was s e r v e d w i t h 

the p e t i t i o n t h a t was then pending b e f o r e the j u v e n i l e c o u r t , 

i . e . , the p e t i t i o n t o t e r m i n a t e the mother's p a r e n t a l r i g h t s 

t o M.J. o n l y . The j u v e n i l e c o u r t c l e a r l y i n d i c a t e d a t the 

s t a r t of t h a t h e a r i n g t h a t the p a r t i e s were p r e s e n t " i n the 

mat t e r of [M.J.]" and t h a t t h e y were t h e r e on a " p e t i t i o n t o 

t e r m i n a t e p a r e n t a l r i g h t s i n re g a r d s t o [M.J.] f i l e d by 

[DHR]." A c c o r d i n g l y , we conclude t h a t the mother r e c e i v e d 

s e r v i c e of p r o c e s s of DHR's p e t i t i o n t o t e r m i n a t e her p a r e n t a l 

r i g h t s t o M.J. on J u l y 21, 2011, when she r e c e i v e d p e r s o n a l 

s e r v i c e b e f o r e the s t a r t of the J u l y 21, 2011, h e a r i n g . 

However, we w i l l not go so f a r as t o conclude t h a t the 

mother was g i v e n n o t i c e , a t t h a t t i m e , t h a t DHR i n t e n d e d t o 

t e r m i n a t e her p a r e n t a l r i g h t s t o K.J. The r e c o r d c l e a r l y 

r e f l e c t s t h a t DHR d i d not, a f t e r i t removed K.J.'s name from 

the p e t i t i o n t o t e r m i n a t e the mother's p a r e n t a l r i g h t s i n 

A p r i l 2011, amend the p e t i t i o n t o t e r m i n a t e the mother's 

p a r e n t a l r i g h t s t o i n c l u d e K.J. u n t i l September 9, 2011. 

Thus, we agree w i t h the i m p l i c i t d e t e r m i n a t i o n of the j u v e n i l e 

c o u r t , DHR, and the mother, t h a t the mother was e n t i t l e d t o 

s e r v i c e of p r o c e s s of the t h i r d amended p e t i t i o n p u r s u a n t t o 
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Rule 13(A)(1) and Rule 4, A l a . R. C i v . P., i n s o f a r as i t 

i n c l u d e d an a d d i t i o n a l r e q u e s t t h a t the j u v e n i l e c o u r t 

t e r m i n a t e the mother's p a r e n t a l r i g h t s t o K.J. i n a d d i t i o n t o 

M.J. 

I t i s u n d i s p u t e d from the r e c o r d t h a t the o n l y way t h a t 

the mother would have been s e r v e d n o t i c e of DHR's p e t i t i o n t o 

t e r m i n a t e her p a r e n t a l r i g h t s t o K.J. i s i f s e r v i c e of p r o c e s s 

by p u b l i c a t i o n was p r o p e r . In d e t e r m i n i n g whether the 

j u v e n i l e c o u r t p r o p e r l y a l l o w e d the mother t o be s e r v e d n o t i c e 

of DHR's p e t i t i o n t o t e r m i n a t e her p a r e n t a l r i g h t s t o K.J. by 

p u b l i c a t i o n , we are gu i d e d by t h i s c o u r t ' s d e c i s i o n i n L.K. v.  

Lee County Department of Human Resources, 64 So. 3d 1112 ( A l a . 

C i v . App. 2010) . In L.K., t h i s c o u r t d e termined t h a t § 12-15¬

318, A l a . Code 1975, not Rule 4.3, A l a . R. C i v . P., " r e g u l a t e s 

the procedure f o r s e r v i c e by p u b l i c a t i o n i n t e r m i n a t i o n - o f -

p a r e n t a l - r i g h t s c a s e s . " I d . a t 1114. S e c t i o n 12-15-318 

p r o v i d e s : 

"(a) Except as o t h e r w i s e p r o v i d e d by the Alabama 
Rule s of J u v e n i l e Procedure and t h i s s e c t i o n , 
s e r v i c e of p r o c e s s of t e r m i n a t i o n of p a r e n t a l r i g h t s 
a c t i o n s s h a l l be made i n accordance w i t h the Alabama 
Rule s of C i v i l Procedure. 

"(b) I f s e r v i c e of p r o c e s s has not been 
completed w i t h i n 90 days of the f i l i n g of the 
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t e r m i n a t i o n of p a r e n t a l r i g h t s p e t i t i o n , the 
p e t i t i o n e r s h a l l r e q u e s t s e r v i c e by p u b l i c a t i o n . 

"(c) S e r v i c e of p r o c e s s by p u b l i c a t i o n may not 
be o r d e r e d by the j u v e n i l e c o u r t u n l e s s the 
f o l l o w i n g c o n d i t i o n s are met: 

"(1) The c h i l d who i s the s u b j e c t of 
the p r o c e e d i n g s was abandoned i n the s t a t e . 

"(2) The s t a t e or p r i v a t e department 
or agency h a v i n g c u s t o d y of the c h i l d has 
e s t a b l i s h e d , by e v i d e n c e p r e s e n t e d t o the 
j u v e n i l e c o u r t , t h a t the absent p a r e n t or 
p a r e n t s are a v o i d i n g s e r v i c e of p r o c e s s or 
t h e i r whereabouts are unknown and cannot be 
a s c e r t a i n e d w i t h r e a s o n a b l e d i l i g e n c e . 

"(d) S e r v i c e s h a l l be made by p u b l i c a t i o n i n a 
newspaper of g e n e r a l c i r c u l a t i o n i n the county of 
the j u v e n i l e c o u r t h a v i n g j u r i s d i c t i o n and i n the 
county of the l a s t known address of the p a r e n t or 
p a r e n t s of the abandoned c h i l d , a t l e a s t once a week 
f o r f o u r c o n s e c u t i v e weeks." 

In L.K., we c o n s t r u e d § 12-15-318 f o r the f i r s t time and 

h e l d : 

" S e c t i o n 12-15-318(c) c l e a r l y p r o v i d e s t h a t two 
c o n d i t i o n s must be s a t i s f i e d i n o r d e r f o r a j u v e n i l e 
c o u r t t o g r a n t a motion t o serve a p a r e n t by 
p u b l i c a t i o n i n a t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s 
case. F i r s t , the j u v e n i l e c o u r t must f i n d t h a t the 
c h i l d has been abandoned i n t h i s s t a t e . Second, the 
j u v e n i l e c o u r t must f i n d , based on e v i d e n c e  
p r e s e n t e d t o i t by DHR or by any o t h e r person h a v i n g 
l e g a l c ustody of the abandoned c h i l d , ' t h a t the 
absent p a r e n t or p a r e n t s are a v o i d i n g s e r v i c e of 
p r o c e s s or t h e i r whereabouts are unknown and cannot  
be a s c e r t a i n e d w i t h r e a s o n a b l e d i l i g e n c e . ' § 
1 2 - 1 5 - 3 1 8 ( c ) ( 2 ) . I f those c o n d i t i o n s are met, the 
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j u v e n i l e c o u r t can then o r d e r s e r v i c e by p u b l i c a t i o n  
as s e t out i n § 12-15-318(d)." 

I d . a t 1114-15 (emphasis added). 

On a p p e a l , as she d i d d u r i n g the p r o c e e d i n g s below, the 

mother argues t h a t DHR f a i l e d t o p r e s e n t e v i d e n c e p u r s u a n t t o 

§ 12-15-318(c)(2) t o e s t a b l i s h t h a t the mother's whereabouts 

c o u l d not be a s c e r t a i n e d w i t h r e a s o n a b l e d i l i g e n c e . 

The r e c o r d r e v e a l s t h a t , on December 9, 2011, 91 days 

a f t e r DHR had f i l e d i t s September 9 t h i r d amended p e t i t i o n , 

DHR f i l e d an amended motion f o r s e r v i c e by p u b l i c a t i o n 

a l l e g i n g t h a t the a f f i d a v i t a t t a c h e d t o the motion 

demonstrated " t h a t the whereabouts of the p a r e n t s ... are 

unknown and cannot be a s c e r t a i n e d w i t h r e a s o n a b l e d i l i g e n c e . " 

However, the a f f i d a v i t a t t a c h e d t o the motion s t a t e d o n l y t h a t 

s e r v i c e of p r o c e s s had not been completed i n 90 days, t h a t 

M.J. and K.J. had had no c o n t a c t w i t h "the p a r e n t s or the 

a l l e g e d p a r e n t s " f o r a t l e a s t 1 y e a r , t h a t M.J. and K.J. had 

been abandoned i n the s t a t e , and t h a t the whereabouts of the 

" a f o r e m e n t i o n e d p a r e n t s or a l l e g e d p a r e n t s " were unknown. 

The j u v e n i l e c o u r t s u b s e q u e n t l y conducted a p r e t r i a l 

c o n f e r e n c e on December 15, 2011, a t which the mother's 

a t t o r n e y o b j e c t e d t o DHR's motion f o r s e r v i c e of p r o c e s s by 
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p u b l i c a t i o n e s s e n t i a l l y because DHR had not co m p l i e d w i t h § 

12 - 1 5 - 3 1 8 ( c ) ( 2 ) . The j u v e n i l e c o u r t agreed t h a t DHR had made 

o n l y c o n c l u s o r y statements about the mother's whereabouts 

b e i n g unknown i n i t s a f f i d a v i t . A c c o r d i n g l y , Smith gave 

t e s t i m o n y under oath c o n c e r n i n g her e f f o r t s t o l o c a t e the 

mother. The j u v e n i l e c o u r t was a p p a r e n t l y u n s a t i s f i e d by 

DHR's e f f o r t s t o l o c a t e the mother because i t s p e c i f i c a l l y 

i n s t r u c t e d Smith t o make a d d i t i o n a l e f f o r t s t o l o c a t e the 

mother and t o f i l e an a f f i d a v i t , i . e . , e v i d e n c e , s e t t i n g f o r t h 

the a d d i t i o n a l e f f o r t s she had made and whether she was 

s u c c e s s f u l i n l o c a t i n g the mother. We agree t h a t the evi d e n c e 

p r e s e n t e d by DHR on December 15, 2011, d i d not e s t a b l i s h t h a t , 

a t the time of t h a t h e a r i n g , DHR had made r e a s o n a b l y d i l i g e n t 

e f f o r t s t o l o c a t e the mother. 

I t i s u n d i s p u t e d t h a t DHR d i d not p r e s e n t the j u v e n i l e 

c o u r t w i t h an a f f i d a v i t of i t s f u r t h e r e f f o r t s t o l o c a t e the 

mother. D e s p i t e t h i s , the j u v e n i l e c o u r t i s s u e d an o r d e r 

p e r m i t t i n g s e r v i c e of p r o c e s s by p u b l i c a t i o n on January 17, 

2012. The r e c o r d i n d i c a t e s t h a t the j u v e n i l e c o u r t r e c e i v e d 

a n o t i c e of f a i l u r e of s e r v i c e on the mother on F e b r u a r y 22 

and F e b r u a r y 24, 2012, b e f o r e i t i s s u e d an amended o r d e r on 
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F e b r u a r y 24, 2012, a l l o w i n g the mother t o be s e r v e d w i t h 

p r o c e s s by p u b l i c a t i o n , i n c l u d i n g n o t i c e t hrough a newspaper 

i n Columbus. However, the r e c o r d r e v e a l s t h a t , a t t h a t time, 

the j u v e n i l e c o u r t had b e f o r e i t no a d d i t i o n a l e v i d e n c e 

i n d i c a t i n g t h a t DHR had taken the a d d i t i o n a l s t e p s the 

j u v e n i l e c o u r t had deemed n e c e s s a r y t o t r y t o l o c a t e the 

mother. Without a d d i t i o n a l e v i d e n c e , t h e r e was no way f o r the 

j u v e n i l e c o u r t t o know the s i g n i f i c a n c e of the f a i l u r e of 

s e r v i c e a t a s p e c i f i c address a t the time i t i s s u e d i t s o r d e r 

a l l o w i n g DHR t o ser v e the mother n o t i c e by p u b l i c a t i o n . That 

ev i d e n c e was not p r o v i d e d u n t i l Smith p r e s e n t e d a d d i t i o n a l 

t e s t i m o n y a t the A p r i l 19, 2012, h e a r i n g , almost two months 

a f t e r the j u v e n i l e c o u r t had a l l o w e d s e r v i c e of p r o c e s s by 

p u b l i c a t i o n . A c c o r d i n g l y , we conclude t h a t DHR f a i l e d t o 

e s t a b l i s h by evi d e n c e p r e s e n t e d t o the j u v e n i l e c o u r t t h a t the 

whereabouts of the mother c o u l d not be a s c e r t a i n e d w i t h 

r e a s o n a b l e d i l i g e n c e b e f o r e s e r v i c e of p r o c e s s by p u b l i c a t i o n 

was o r d e r e d by the j u v e n i l e c o u r t . 

T h i s c o u r t i s g r a v e l y concerned by DHR's f a i l u r e t o 

comply w i t h the p l a i n language of § 12-15-318 even a f t e r the 

j u v e n i l e c o u r t made i t p e r f e c t l y c l e a r t h a t DHR needed t o 
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e s t a b l i s h by e v i d e n c e , i . e . , an a f f i d a v i t , t h a t the mother's 

whereabouts c o u l d not be a s c e r t a i n e d w i t h r e a s o n a b l e 

d i l i g e n c e . As we s t a t e d i n L.K.: 

the 
" J u s t as s t r i c t compliance i s r e q u i r e d r e g a r d i n g 

c i v i l r u l e s of s e r v i c e of p r o c e s s , see Johnson  
v. H a l l , 10 So. 3d 1031, 1037 ( A l a . C i v . App. 2008), 
so must we a l s o r e q u i r e s t r i c t compliance w i t h the 
s t a t u t e r e g a r d i n g s e r v i c e of p r o c e s s a p p l i c a b l e t o 
t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s p r o c e e d i n g s . Those 
p r o c e e d i n g s s t r i k e a t the v e r y h e a r t of the f a m i l y 
u n i t . See Ex p a r t e B e a s l e y , 564 So. 2d 950, 952 
( A l a . 1990). In a t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s 
case, the s t a t e i s s e e k i n g t o i r r e v e r s i b l y 
e x t i n g u i s h a fundamental l i b e r t y i n t e r e s t more 
p r e c i o u s than any p r o p e r t y r i g h t , the r i g h t t o 
a s s o c i a t e w i t h one's c h i l d . Santosky v. Kramer, 455 
U.S. 745, 758-59, 102 S.Ct. 1388, 71 L.Ed.2d 599 
(1982). U n l i k e a judgment d i v e s t i n g a p a r e n t of 
custody, a judgment t e r m i n a t i n g p a r e n t a l r i g h t s i s 
immediate, permanent, and i r r e v o c a b l e . See C.B. v.  
S t a t e Dep't of Human Res., 782 So. 2d 781, 785 ( A l a . 
C i v . App. 1998) ( ' t e r m i n a t i o n of p a r e n t a l r i g h t s i s 
an extreme a c t i o n t h a t cannot be undone; i t i s 
permanent'). Out of r e s p e c t f o r those fundamental 
r i g h t s , due p r o c e s s must be observed. Santosky, 
s u p r a . " 

64 So. 3d a t 1115. 

In l i g h t of our d e t e r m i n a t i o n t h a t DHR d i d not s t r i c t l y 

comply w i t h § 1 2 - 1 5 - 3 1 8 ( c ) ( 2 ) , we conclude t h a t DHR d i d not 

p e r f e c t s e r v i c e on the mother i n s o f a r as DHR p e t i t i o n e d t o 

t e r m i n a t e the mother's p a r e n t a l r i g h t s t o K.J. A c c o r d i n g l y , 

the j u v e n i l e c o u r t d i d not o b t a i n p e r s o n a l j u r i s d i c t i o n over 
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the mother r e g a r d i n g DHR's p e t i t i o n t o t e r m i n a t e her p a r e n t a l 

r i g h t s t o K.J., and the j u v e n i l e c o u r t ' s judgment, i n s o f a r as 

i t t e r m i n a t e d the mother's p a r e n t a l r i g h t s t o K.J., i s v o i d . 

Because an a p p e l l a t e c o u r t i s r e q u i r e d t o d i s m i s s an attempted 

a p p e a l from a v o i d judgment, we d i s m i s s t h i s a p p e a l w i t h 

i n s t r u c t i o n s t o the j u v e n i l e c o u r t t o v a c a t e i t s May 2, 2012, 

judgment i n s o f a r as i t t e r m i n a t e d the mother's p a r e n t a l r i g h t s 

t o K.J. See L.K., 64 So. 3d a t 1116. 

Because we have co n c l u d e d t h a t the j u v e n i l e c o u r t had 

p e r s o n a l j u r i s d i c t i o n over the mother i n r e g a r d t o DHR's 

p e t i t i o n t o t e r m i n a t e the mother's p a r e n t a l r i g h t s t o M.J., we 

w i l l d i s c u s s the second i s s u e r a i s e d i n the mother's appea l 

i n s o f a r as i t p e r t a i n s t o the m e r i t s of the j u v e n i l e c o u r t ' s 

judgment t e r m i n a t i n g the mother's p a r e n t a l r i g h t s t o M.J. The 

mother argues t h a t "the e n t i r e c o u r t r e p o r t / r e c o r d of DHR was 

[ i n ] a d m i s s i b l e under the b u s i n e s s r e c o r d e x c e p t i o n t o the 

hear s a y r u l e of e v i d e n c e . " See Rule 803(6), A l a . R. E v i d . The 

r e c o r d r e f l e c t s t h a t M.J.'s g u a r d i a n ad l i t e m withdrew her 

re q u e s t t o submit DHR's e n t i r e r e c o r d of the case i n v o l v i n g 

the mother and her f i v e c h i l d r e n and t h a t t h a t r e c o r d was 

never s u b m i t t e d i n t o e v i d e n c e . A c c o r d i n g l y , the q u e s t i o n 
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whether such a r e c o r d was a d m i s s i b l e under Rule 803(6) i s 

moot. 

To the e x t e n t t h a t the mother argues t h a t some of Smith's 

t e s t i m o n y d u r i n g the J u l y 21, 2011, h e a r i n g was i n a d m i s s i b l e 

because the t e s t i m o n y was based on i n f o r m a t i o n i n a "packet" 

t h a t c o n t a i n e d DHR's e n t i r e r e c o r d on the mother and t h a t was 

made i n a n t i c i p a t i o n of l i t i g a t i o n , we conclude t h a t such an 

e r r o r , i f t h e r e was one, was harml e s s . See Rule 45, A l a . R. 

App. P. As n o t e d above, DHR's case f i l e was not s u b m i t t e d 

i n t o e v i d e n c e , and the mother has not d i r e c t e d t h i s c o u r t ' s 

a t t e n t i o n t o a p l a c e i n the r e c o r d where Smith r e l i e d on 

i n f o r m a t i o n i n the "pac k e t " r e f e r r e d t o i n her argument t o 

answer a q u e s t i o n . See Rule 28(a) (10), A l a . R. App. P. 

( r e q u i r i n g an a p p e l l a n t t o p r e s e n t " [ a ] n argument c o n t a i n i n g 

the c o n t e n t i o n s of the a p p e l l a n t ... w i t h r e s p e c t t o the 

i s s u e s p r e s e n t e d , and the reasons t h e r e f o r , w i t h c i t a t i o n s t o 

the cases, s t a t u t e s , o t h e r a u t h o r i t i e s , and p a r t s of the  

r e c o r d r e l i e d o n " ). Moreover, a t the A p r i l 19, 2012, h e a r i n g , 

DHR s t a t e d on the r e c o r d t h a t i t i n t e n d e d t o prove i t s case by 

p r e s e n t i n g e v i d e n c e of f a c t s t h a t had o c c u r r e d o n l y a f t e r the 

J u l y 21, 2011, h e a r i n g . Furthermore, i n i t s f i n a l judgment 
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t e r m i n a t i n g the mother's p a r e n t a l r i g h t s t o M.J., the j u v e n i l e 

c o u r t i n d i c a t e d t h a t i t s d e c i s i o n t o t e r m i n a t e the mother's 

p a r e n t a l r i g h t s was based on the evi d e n c e p r e s e n t e d a t the 

A p r i l 19, 2012, h e a r i n g . A c c o r d i n g l y , we cannot conclude t h a t 

the mother has demonstrated t h a t the j u v e n i l e c o u r t committed 

r e v e r s i b l e e r r o r r e g a r d i n g the m e r i t s of i t s judgment 

t e r m i n a t i n g the mother's p a r e n t a l r i g h t s t o M.J. 

A c c o r d i n g l y , the mother's appe a l from the judgment 

t e r m i n a t i n g her p a r e n t a l r i g h t s t o K.J. i s d i s m i s s e d , a l b e i t 

w i t h i n s t r u c t i o n s t o the j u v e n i l e c o u r t t o v a c a t e i t s judgment 

i n s o f a r as i t t e r m i n a t e d the mother's p a r e n t a l r i g h t s t o K.J. 

The remainder of the j u v e n i l e c o u r t ' s judgment, i n s o f a r as i t 

t e r m i n a t e d the mother's p a r e n t a l r i g h t s t o M.J., i s a f f i r m e d . 

APPEAL DISMISSED IN PART WITH INSTRUCTIONS; JUDGMENT 

AFFIRMED IN PART. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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