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(Cullman C i r c u i t Court, CV-12-900116) 

THOMPSON, P r e s i d i n g J u d g e . 

On A p r i l 13, 2012, J e t Pep, I n c . ("Jet P e p " ) , f i l e d a 

c o m p l a i n t i n t h e C u l l m a n C i r c u i t C o u r t ("the t r i a l c o u r t " ) 
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s e e k i n g a d e t e r m i n a t i o n as t o w h e t h e r i t was r e q u i r e d t o p a y 

b e n e f i t s p u r s u a n t t o t h e W o r k e r s ' C o m p e n s a t i o n A c t ("the 

A c t " ) , § 25-5-1 e t s e q . , A l a . Code 1975, t o i t s e m p l o y e e , 

F l o y d C l i c k . J e t Pep a l l e g e d t h a t C l i c k had s u b m i t t e d a 

w o r k e r s ' c o m p e n s a t i o n c l a i m t o i t i n w h i c h he s t a t e d t h a t he 

had s u f f e r e d an i n j u r y on A u g u s t 19, 2011, b u t J e t Pep 

d i s p u t e d t h e c o m p e n s a b i l i t y o f C l i c k ' s c l a i m e d i n j u r y . I n i t s 

c o m p l a i n t , J e t Pep a l l e g e d t h a t i t s p r i n c i p a l p l a c e o f 

b u s i n e s s was l o c a t e d i n C u l l m a n C o u n t y and, t h e r e f o r e , t h a t 

C u l l m a n C o u n t y was an a p p r o p r i a t e venue f o r t h e d i s p u t e . The 

m a t e r i a l s s u b m i t t e d t o t h i s c o u r t i n d i c a t e t h a t C l i c k w o r k s 

f o r J e t Pep as a t r u c k d r i v e r and t h a t on A u g u s t 19, 2011, he 

was d r i v i n g a t r u c k f o r J e t Pep and was i n v o l v e d i n a 

v e h i c u l a r a c c i d e n t . 

On May 15, 2012, C l i c k moved t h e t r i a l c o u r t t o t r a n s f e r 

t h e a c t i o n t o a n o t h e r " p r o p e r v e n u e . " I n t h a t m o t i o n , C l i c k 

a l l e g e d t h a t he r e s i d e d i n Etowah C o u n t y , t h a t he w o r k e d f o r 

J e t Pep i n Etowah C o u n t y , and t h a t J e t Pep c o n d u c t e d b u s i n e s s 

i n Etowah C o u n t y . T h e r e f o r e , he c o n t e n d e d , venue was 

a p p r o p r i a t e i n Etowah C o u n t y . C l i c k a c k n o w l e d g e d t h a t b e c a u s e 

C u l l m a n C o u n t y was t h e l o c a t i o n o f J e t Pep's p r i n c i p a l p l a c e 

o f b u s i n e s s , C u l l m a n C o u n t y was a l s o an a p p r o p r i a t e venue f o r 
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t h e l i t i g a t i o n o f t h e p a r t i e s ' d i s p u t e . However, C l i c k a r g u e d 

t h a t t h e a c t i o n s h o u l d be t r a n s f e r r e d t o Etowah C o u n t y f o r t h e 

c o n v e n i e n c e o f t h e p a r t i e s . 

On May 16, 2012, w i t h o u t c o n d u c t i n g a h e a r i n g , t h e t r i a l 

c o u r t g r a n t e d C l i c k ' s m o t i o n t o t r a n s f e r t h e a c t i o n t o t h e 

Etowah C i r c u i t C o u r t . A l s o on May 16, 2012, J e t Pep moved t o 

s e t a s i d e t h e o r d e r t r a n s f e r r i n g t h e a c t i o n . I n t h a t m o t i o n , 

J e t Pep a r g u e d , among o t h e r t h i n g s , t h a t t h e May 16, 2012, 

o r d e r was e n t e r e d t h e d a y a f t e r C l i c k f i l e d h i s m o t i o n and 

t h a t J e t Pep had n o t been a f f o r d e d an o p p o r t u n i t y t o r e s p o n d . 

The t r i a l c o u r t d e n i e d J e t Pep's May 16, 2012, m o t i o n . 

J e t Pep f i l e d a t i m e l y p e t i t i o n f o r a w r i t o f mandamus 

a s k i n g t h i s c o u r t t o d i r e c t t h e t r i a l c o u r t t o s e t a s i d e i t s 

May 16, 2012, o r d e r t r a n s f e r r i n g i t s a c t i o n t o t h e Etowah 

C i r c u i t C o u r t . See Ex p a r t e AIG B a k e r Orange B e a c h Wharf,  

L.L.C., 12 So. 3d 1204, 1207 ( A l a . 2009) ( q u o t i n g Ex p a r t e  

M i l l e r , H a m i l t o n , S n i d e r & Odom, LLC, 978 So. 2d 12, 13-14 

( A l a . 2 007)) ("'A p e t i t i o n f o r a w r i t o f mandamus i s t h e 

p r o p e r means f o r c h a l l e n g i n g an o r d e r t r a n s f e r r i n g an a c t i o n 

t o a n o t h e r c o u n t y . ' " ) . 1 

1Our supreme c o u r t has n o t e d : 
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"A w r i t o f mandamus w i l l n o t be g r a n t e d u n l e s s 

t h e r e i s a c l e a r s h o w i n g o f e r r o r b y t h e t r i a l 
j u d g e . Ex p a r t e F i n a n c e A m e r i c a C o r p . , 507 So. 2d 
458 ( A l a . 1 9 8 7 ) . An a p p e l l a t e c o u r t ' s ' r e v i e w o f a 
venue d e t e r m i n a t i o n b y p e t i t i o n f o r w r i t o f mandamus 
i s t o d e t e r m i n e w h e t h e r t h e t r i a l c o u r t a b u s e d i t s 
d i s c r e t i o n and e x e r c i s e d i t s judgment i n an 
a r b i t r a r y and c a p r i c i o u s manner.' Ex p a r t e J o i n e r , 
486 So. 2d 402, 404 ( A l a . 1 9 8 6 ) . F u r t h e r m o r e , 
mandamus i s an e x t r a o r d i n a r y and d r a s t i c w r i t w h i c h 
s h a l l i s s u e o n l y when t h e p e t i t i o n e r shows t h a t t h e 
t r i a l c o u r t i s bound by l a w t o do what i s r e q u e s t e d . 
Ex p a r t e H e n d r i x H e a l t h C a r e C e n t e r , 628 So. 2d 725 
( A l a . C i v . App. 1 9 9 3 ) ; Ex p a r t e E v a n s , 545 So. 2d 81 
( A l a . C i v . App. 1 9 8 9 ) ; see a l s o Ex p a r t e Townsend, 
589 So. 2d 711 ( A l a . 1 9 9 1 ) . " 

" I n Ex p a r t e Chapman N u r s i n g Home, I n c . , 903 So. 
2d 813, 815 ( A l a . 2 0 0 4 ) , t h i s C o u r t s t a t e d : 

"'"Once t h e t r a n s f e r o r c o u r t has 
g r a n t e d t h e m o t i o n t o t r a n s f e r t h e c a s e and 
th e f i l e has been s e n t t o , and d o c k e t e d by, 
th e t r a n s f e r e e c o u r t , t h e t r a n s f e r o r c o u r t 
c a n n o t t h e n change i t s mind and v a c a t e o r 
s e t a s i d e i t s t r a n s f e r o r d e r o r o r d e r t h e 
c a s e r e t u r n e d . " Ex p a r t e M e d P a r t n e r s ,  
I n c . , 820 So. 2d 815, 821 ( A l a . 2 0 0 1 ) . The 
t r a n s f e r e e c o u r t , l i k e w i s e , c a n n o t 
" r e t r a n s f e r " t h e c a s e t o t h e c o u n t y i n 
w h i c h i t was o r i g i n a l l y f i l e d . Ex p a r t e  
T i d w e l l I n d u s . , I n c . , 480 So. 2d 1201 ( A l a . 
1 9 8 5 ) . "The a g g r i e v e d p a r t y ' s s o l e remedy 
i n s u c h a c a s e i s a p e t i t i o n f o r w r i t o f 
mandamus d i r e c t e d t o t h e t r a n s f e r o r c o u r t . " 
M e d P a r t n e r s , 820 So. 2d a t 821.'" 

Ex p a r t e AIG B a k e r Orange B e a c h Wharf, L.L.C., 12 So. 3d a t 
1207 n.4. 
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Ex p a r t e C a v a l i e r Homes o f A l a b a m a , I n c . , 655 So. 2d 1031, 

1032 ( A l a . C i v . App. 1 9 9 5 ) . 

I n a w o r k e r s ' c o m p e n s a t i o n a c t i o n , venue i s g o v e r n e d by 

t h e same l a w a p p l i c a b l e t o t o r t a c t i o n s . § 2 5 - 5 - 8 1 ( a ) ( 1 ) , 

A l a . Code 1975. T h i s c o u r t has e x p l a i n e d t h a t venue i n a 

w o r k e r s ' c o m p e n s a t i o n a c t i o n i s d e t e r m i n e d by e x a m i n i n g where 

"a h y p o t h e t i c a l t o r t a c t i o n " c o u l d be b r o u g h t a g a i n s t t h e 

e m p l o y e r by t h e e m p l o y e e . Ex p a r t e Adams, 11 So. 3d 243, 246 

( A l a . C i v . App. 2 0 0 8 ) . Thus, b e c a u s e J e t Pep i s a 

c o r p o r a t i o n , venue f o r any w o r k e r s ' c o m p e n s a t i o n a c t i o n 

a g a i n s t i t w o u l d be g o v e r n e d by § 6-3-7, A l a . Code 1975. Ex 

p a r t e Adams, 11 So. 3d a t 247. That venue s t a t u t e p r o v i d e s : 

" ( a ) A l l c i v i l a c t i o n s a g a i n s t c o r p o r a t i o n s may 
be b r o u g h t i n any o f t h e f o l l o w i n g c o u n t i e s : 

"(1) I n t h e c o u n t y i n w h i c h a 
s u b s t a n t i a l p a r t o f t h e e v e n t s o r o m i s s i o n s 
g i v i n g r i s e t o t h e c l a i m o c c u r r e d , o r a 
s u b s t a n t i a l p a r t o f r e a l p r o p e r t y t h a t i s 
t h e s u b j e c t o f t h e a c t i o n i s s i t u a t e d ; o r 

"(2) I n t h e c o u n t y o f t h e 
c o r p o r a t i o n ' s p r i n c i p a l o f f i c e i n t h i s 
s t a t e ; o r 

"(3) I n t h e c o u n t y i n w h i c h t h e 
p l a i n t i f f r e s i d e d , o r i f t h e p l a i n t i f f i s 
an e n t i t y o t h e r t h a n an i n d i v i d u a l , where 
t h e p l a i n t i f f had i t s p r i n c i p a l o f f i c e i n 
t h i s s t a t e , a t t h e t i m e o f t h e a c c r u a l o f 
t h e c a u s e o f a c t i o n , i f s u c h c o r p o r a t i o n 

5 



2110875 
does b u s i n e s s by a g e n t i n t h e c o u n t y o f t h e 
p l a i n t i f f ' s r e s i d e n c e ; o r 

"(4) I f s u b d i v i s i o n s ( 1 ) , ( 2 ) , o r (3) 
do n o t a p p l y , i n any c o u n t y i n w h i c h t h e 
c o r p o r a t i o n was d o i n g b u s i n e s s by a g e n t a t 
t h e t i m e o f t h e a c c r u a l o f t h e c a u s e o f 
a c t i o n . " 

§ 6 - 3 - 7 ( a ) , A l a . Code 1975. 

I n t h i s c a s e , venue i s p r o p e r i n C u l l m a n C o u n t y , where 

J e t Pep's p r i n c i p a l p l a c e o f b u s i n e s s i s u n d i s p u t e d l y l o c a t e d . 

§ 6 - 3 - 7 ( a ) ( 2 ) . Venue i s a l s o p r o p e r i n Etowah C o u n t y , where 

C l i c k r e s i d e s and w orks and where t h e i n j u r y o c c u r r e d . § 6-3-

7 ( a ) ( 1 ) and ( 3 ) , A l a . Code 1975. When venue i s p r o p e r i n more 

t h a n one c o u n t y , t h e p l a i n t i f f may c h o o s e where t h e a c t i o n i s 

f i l e d , and t h a t " e l e c t i o n must s t a n d " u n l e s s t h e d e f e n d a n t 

d e m o n s t r a t e s t h a t venue was i m p r o p e r o r t h a t t h e a c t i o n s h o u l d 

be t r a n s f e r r e d t o a n o t h e r c o u n t y u n d e r t h e d o c t r i n e o f f o r u m 

non c o n v e n i e n s . Ex p a r t e S t a t e ex r e l C.M., 828 So. 2d 291, 

294 ( A l a . 2 0 0 2 ) ; Ex p a r t e P a u l k , 722 So. 2d 171, 174 ( A l a . 

1 9 9 8 ) . 

I n t h i s c a s e , J e t Pep has d e m o n s t r a t e d t h a t venue was 

p r o p e r i n C u l l m a n C o u n t y , and, b e c a u s e J e t Pep i s t h e 

p l a i n t i f f i n t h i s a c t i o n , d e f e r e n c e s h o u l d be a f f o r d e d t o i t s 

e l e c t i o n t o l i t i g a t e i n t h e t r i a l c o u r t . Ex p a r t e B l o o d s a w , 

6 



2110875 
648 So. 2d 553, 555 ( A l a . 1 9 9 4 ) ; see a l s o Ex p a r t e S t a t e ex 

r e l C.M., s u p r a , and Ex p a r t e P a u l k , s u p r a . I n o r d e r t o 

o b t a i n a p r o p e r t r a n s f e r o f t h e a c t i o n t o Etowah C o u n t y u n d e r 

t h e t h e o r y o f f o r u m non c o n v e n i e n s , C l i c k was r e q u i r e d t o 

d e m o n s t r a t e t h a t i t w o u l d be " ' " ' s i g n i f i c a n t l y more 

c o n v e n i e n t ' " ' " t o l i t i g a t e i n t h e o t h e r v e n u e , i . e . , Etowah 

C o u n t y . Ex p a r t e B l o o d s a w , 648 So. 2d a t 555 ( q u o t i n g Ex 

p a r t e J o h n s o n , 638 So. 2d 772, 774 ( A l a . 1994 ), q u o t i n g i n 

t u r n Ex p a r t e Townsend, 589 So. 2d 711, 715 ( A l a . 1 9 9 1 ) ) . 

W i t h r e g a r d t o t h e d o c t r i n e o f f o r u m non c o n v e n i e n s , o u r 

supreme c o u r t has e x p l a i n e d : 

"The p u r p o s e s o f t h e f o r u m non c o n v e n i e n s 
d o c t r i n e o f § 6-3-21.1[, A l a . Code 1975,] a r e t o 
p r e v e n t t h e w a s t e o f t i m e and e n e r g y and t o p r o t e c t 
w i t n e s s e s , l i t i g a n t s , and t h e p u b l i c a g a i n s t 
u n n e c e s s a r y e x p e n s e and i n c o n v e n i e n c e . Ex p a r t e New  
E n g l a n d Mut. L i f e I n s . Co., 663 So. 2d 952 ( A l a . 
1 9 9 5 ) ; Ex p a r t e Townsend, 589 So. 2d 711 ( A l a . 
1 9 9 1 ) . A d e f e n d a n t s e e k i n g a t r a n s f e r b a s e d on § 
6-3-21.1 has t h e b u r d e n o f p r o v i n g t o t h e 
s a t i s f a c t i o n o f t h e t r i a l c o u r t t h a t t h e d e f e n d a n t ' s 
i n c o n v e n i e n c e and e x p e n s e i n d e f e n d i n g t h e a c t i o n i n 
t h e venue s e l e c t e d by t h e p l a i n t i f f a r e so g r e a t 
t h a t t h e p l a i n t i f f ' s r i g h t t o c h o o s e t h e f o r u m i s 
overcome. Ex p a r t e New E n g l a n d Mut. L i f e , 663 So. 
2d a t 956; Ex p a r t e Townsend, 589 So. 2d a t 715. 
F o r a t r a n s f e r t o be j u s t i f i e d , t h e t r a n s f e r e e f o r u m 
must be ' s i g n i f i c a n t l y more c o n v e n i e n t ' t h a n t h e 
f o r u m c h o s e n by t h e p l a i n t i f f . Ex p a r t e Townsend, 
589 So. 2d a t 715. See a l s o , Ex p a r t e J o h n s o n , 638 
So. 2d 772, 774 ( A l a . 1 9 9 4 ) . " 
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Ex p a r t e I n t e g o n C o r p . , 672 So. 2d 497, 500 ( A l a . 1 9 9 5 ) . 

I n Ex p a r t e J o h n s o n , s u p r a , t h e t r i a l c o u r t g r a n t e d t h e 

d e f e n d a n t s ' m o t i o n t o t r a n s f e r t h e a c t i o n w i t h o u t c o n d u c t i n g 

a h e a r i n g . I n t h a t c a s e , t h e d e f e n d a n t s had f i l e d an 

u n v e r i f i e d m o t i o n t o t r a n s f e r and had s u b m i t t e d no e v i d e n c e i n 

s u p p o r t o f t h a t m o t i o n . Our supreme c o u r t , n o t i n g t h a t t h e 

b u r d e n o f p r o o f was on t h e d e f e n d a n t s , c o n c l u d e d t h a t " [ t ] h e 

u n v e r i f i e d a l l e g a t i o n s p r e s e n t e d by t h e d e f e n d a n t s were 

i n s u f f i c i e n t t o p r o v e t h a t t h e d e f e n d a n t s ' i n c o n v e n i e n c e and 

e x p e n s e i n d e f e n d i n g t h e a c t i o n i n t h e venue s e l e c t e d by t h e 

p l a i n t i f f a r e so g r e a t as t o overcome t h e p l a i n t i f f ' s r i g h t t o 

c h o o s e t h e f o r u m . " Ex p a r t e J o h n s o n , 638 So. 2d a t 774. 

A c c o r d i n g l y , o u r supreme c o u r t i s s u e d t h e w r i t o f mandamus. 

In Ex p a r t e B l o o d s a w , s u p r a , b o t h Macon C o u n t y and E l m o r e 

C o u n t y were a p p r o p r i a t e v e n u e s f o r B l o o d s a w ' s a c t i o n , w h i c h 

was f i l e d i n Macon C o u n t y . The t r i a l c o u r t c o n d u c t e d a 

h e a r i n g on t h e d e f e n d a n t ' s m o t i o n t o t r a n s f e r t h e a c t i o n b a s e d 

on t h e t h e o r y o f f o r u m non c o n v e n i e n s and g r a n t e d t h e m o t i o n . 

I n t h a t c a s e , t h e w i t n e s s e s t e s t i f i e d t h a t t h e y w o u l d be 

w i l l i n g t o t r a v e l t o t e s t i f y i n Macon C o u n t y , and t h e supreme 

c o u r t d e t e r m i n e d t h a t t h e l i t i g a n t s w o u l d s u f f e r no more 

i n c o n v e n i e n c e t r a v e l i n g t o Macon C o u n t y t o l i t i g a t e t h a n t h e y 
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w o u l d t o t r a v e l t o n e a r b y E l m o r e C o u n t y f o r t h e same p u r p o s e . 

The supreme c o u r t c o n c l u d e d t h a t t h e d e f e n d a n t had n o t 

p r e s e n t e d s u f f i c i e n t e v i d e n c e t h a t " B l o o d s a w ' s r i g h t t o c h o o s e 

Macon C o u n t y as t h e f o r u m f o r h e r c a s e i s o u t w e i g h e d by t h e 

i n c o n v e n i e n c e o f t r y i n g t h e c a s e i n t h a t c o u n t y . " Ex p a r t e 

B l o o d s a w , 648 So. 2d a t 556. 

I n t h i s c a s e , i n t h a t p a r t o f h i s m o t i o n t o t r a n s f e r i n 

w h i c h he m e n t i o n e d t h e d o c t r i n e o f f o r u m non c o n v e n i e n s , C l i c k 

s t a t e d o n l y t h a t h i s i n j u r y o c c u r r e d i n Etowah C o u n t y , t h a t he 

r e c e i v e d m e d i c a l t r e a t m e n t i n Etowah C o u n t y , and t h a t " [ a ] n y 

w i t n e s s e s as t o t h e i n j u r y i t s e l f a r e l o c a t e d i n Etowah 

C o u n t y . " C l i c k made no a l l e g a t i o n s r e g a r d i n g t h e c o n v e n i e n c e 

t o t h e p a r t i e s o r t o t h e w i t n e s s e s o f l i t i g a t i n g i n e i t h e r 

v e n u e . 

F u r t h e r , t h e t r i a l c o u r t g r a n t e d t h e m o t i o n t o t r a n s f e r 

w i t h o u t c o n d u c t i n g a h e a r i n g . Thus, t h e o n l y e v i d e n c e 

s u b m i t t e d t o t h e t r i a l c o u r t i n s u p p o r t o f t h e m o t i o n t o 

t r a n s f e r was C l i c k ' s a f f i d a v i t i n s u p p o r t o f h i s m o t i o n t o 

t r a n s f e r . T h a t a f f i d a v i t a d d r e s s e d f a c t s r e l e v a n t t o t h e 

i s s u e w h e t h e r venue was p r o p e r i n Etowah C o u n t y . C l i c k ' s 

a f f i d a v i t s e t s f o r t h no e v i d e n c e p e r t a i n i n g t o t h e i s s u e o f 
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t h e c o n v e n i e n c e o r e x p e n s e o f l i t i g a t i n g i n C u l l m a n C o u n t y f o r 

e i t h e r o f t h e p a r t i e s o r f o r t h e w i t n e s s e s . 

We c o n c l u d e t h a t C l i c k d i d n o t p r e s e n t e v i d e n c e 

d e m o n s t r a t i n g t h a t l i t i g a t i n g t h e a c t i o n i n t h e t r i a l c o u r t 

was so i n c o n v e n i e n t as t o s u p e r s e d e J e t Pep's r i g h t t o c h o o s e 

an a p p r o p r i a t e venue f o r i t s a c t i o n . Ex p a r t e B l o o d s a w , 

s u p r a ; Ex p a r t e J o h n s o n , s u p r a . A c c o r d i n g l y , we h o l d t h a t t h e 

t r i a l c o u r t e r r e d i n t r a n s f e r r i n g t h e a c t i o n t o E l m o r e C o u n t y 

and, t h e r e f o r e , t h a t J e t Pep has d e m o n s t r a t e d a c l e a r l e g a l 

r i g h t t o t h e r e l i e f i t s e e k s . We g r a n t t h e p e t i t i o n f o r a 

w r i t o f mandamus and o r d e r t h e t r i a l c o u r t t o v a c a t e i t s May 

16, 2012, o r d e r t r a n s f e r r i n g t h i s a c t i o n t o t h e Etowah C i r c u i t 

C o u r t . 
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